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ITS AUTHOR. 

By Db. 'CJmiesha Mishba, M.A., D.Iiitfc,, Allahabad University. 
Intooduotoby, 

The following pages embody a translation into English of one of the 
most important works of Vacaspati Mishra — ^the Junior, on Hindu Law, 
both Civil and Criminal, by an ancyclopsedic scholar who was a great teacher 
of the various schoolsof Indian Philosophy, and the greatest modern authority 
in all matters connected with Purva-Mimamsa. The correct interpretation 
of Dharma-Shastra treatises or law-digests is possible only with the 
help of Purva-Mimamsa. Our studies in this held clearly indicate that a 
Dharmashdstrin should necessarily be well versed in Purva-Mimamsa and 
Nyaya-Vaishesika. In fact, without a thorough knowledge of these two 
systems of thought no one has any right to speak on matters connected 
with Hindu Law. The principles of Purva-Mimamsa are the only 
infallible guide for explaining the problems of Plindu Law. It is, therefore, 
in the fitness of things that the great savant of Purva-Mimamsa had been 
entrusted with the task of translating this digest especially when we find 
that the misunderstanding of the correct interpretation of the Mimamsa 
principles is responsible for leading our lawyers into error. 

In Indian literature, the word Dharma-Shdatra is used for Hindu Law. 
It is, therefore, necessary that we should understand very clearly the meaning 
of the term ^Dharma\ From the various references of the term "Dharma* 
in Vedic literature it is clear that it stands for ""Duty" in general. In later 
Sanskrit literature also, there is no better expression than "‘Duty'" to denote 
the correct connotation of the term — ''Dhami4x\ Thus, there is no activity 
of our life, whether physical, or mental, or spiritual, which cannot come 
within the jurisdiction of "" Dfmrma~8hdstra^ it is, therefore, that this 

branch of learning embraces all aspects of Hindu life. Hence, every action 
of our life, howsoever insignificant it may be, is looked upon from the 
point of Dharma-Shdstra. In other words, the works on Dharnm-Shdstra 
or Hindu Law treat of life or society as one organic whole, and guide it in 
all its aspects. It is, therefore, that we find that our ‘Law Books ^ deal 
with, more or less, homogeneous subjects, such as, Philosophy, Cosmology, 
Theology, Citizenship, Kingship. Each of these subjects is so vast that 
though in the older texts, namely, Manu, Tdjhavalhya, etc., almost all the 
subjects have been more or less dealt with, yet with the expansion of 
society it became necessary to work out in detail all possible aspects of 
each of these subjects in order to meet with their growing demands. This 
is perhaps the reason which led the later scholars to concentrate their 
attention on, more or less, specialised work and write separate treatises of 
digests on the diferent aspects of our life and society. These various 
digests, although based on the old Smrtis, have superseded them in such a 
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way that no on© now cares to consult the old Smrtis on any point. In fact, 
people go even m far as to reject the authentic character of a pEwrticular 
Smrti text simply because it has not been quoted in the digests. 

Then, again, in a vast country like India, geographical conditions and 
climatic changes have had so many varying induences on the social, religious 
and economic life of her people that there exist differences not only in societies 
but also in the laws regulating those societies. This is perhaps the reason 
why our law books recommend certain practices for one part of the country 
while they prohibit the same for another. It was perhaps due to these 
natural influences, over which no one has any control, that both the 
Smrtikaras and the digest-writers recognised Saddcdra (Practices of good and 
cultured persons, that is, their Usages or Customs) prevalent in different parts 
and societies of the country as one of the authoritative Sources of Dharma— 

5^: ycfpnc: ^ fWTRiFr: I 

II— Yajnavalkya, I. 7; STRK: ^PT: — Manu, I. 108; 

Vashistha, VI. 1 ; fisTScTRIT^: SnTTWJT — Ibid., 1. 4, etc. etc. 

They also emphasised the different traditional Customs and Usages prevalent 
amongst the different castes and families in addition to the above among 
the Sources of Pharma — 

sjimaTii i qi W''i’iisr4m 

II — ^Manu, 1. 118; ^ t W # ^TT^nRl: % — 

Vashi§tha, I. 8. 

Baudhayana also holds the same view that the Shistdgarna-^thB practices of 
the cultured persons — is the authoritative Source in determining the Pharma 
for a locality or a society next in importance to Shmti and Smrti (I. 4). This ' 
mcognition of the different Customs practised by the cultiured persons in 
different localities itself shows that there are bound to be differences in the 
laws regulating those societies; and it is, therefore, that we find that certain 
practices are approved of in certain parts of the country while they 
are looked upon with contempt and are regarded as sinful acts in other 
parts. Hence, it is not correct to say that differences in the practices of 
the various societies are of later origin. As these practices, due to several 
other reasons, came to be multiplied later on, differences also became 
intensified. This is responsible for widening the gulf between one society 
and the other in due course. This, it appears, infiueneed the later digest - 
writers to differ widely amongst themselves in the interpretation of the 
old Smrtis which they quote in support of their statements. The nature 
of the Smrti texts, again, is such that different interpretations in several 
cases could easily be given. But one thing is clear, that howsoever 
different the laws of one society or part of the country are from those of the 
other, it is a fact that the laws do not revolt against the ultimate principles 
of our life. The purification of body and sense-organs, including the internal 
ones as the means of the attainment of final emancipation (ikfofeu) was never 
lost sight of. This is perhaps the reason why in spite of the various religious 
and social revolts against the traditional Hindu society, from time to time, 
the latter has still continued to flourish in some form or other, having 
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assimilated the congenia! aspects of ’ those movements as far as possible with- 
out injuring the spirit of the ultimate aim. Under the circumstances, it was 
but natural that in later times, different ideas cam© to be popular in different 
parts of the country; and one set of digests became, for no intrinsic reason, 
the ‘authority’ for certain parts of the country. This gave rise to the idea 
of there being several ‘Schools of Hindu Law’. Thus, w~e find that the 
Mayukha came to be associated, more or less, with the Bombay Presidency; 
the works of Kamaiakara and Mitra Mislira came to be recognised as being 
more authoritative in the Madhyadesha (Central India, and other adjoining 
parts of the country); the works of Jimutavahana and Raghunandana 
became the authorities for Bengal; Ranavira-Ratnakara was regarded as 
authority for the Pxmjab ; and the works of Lak^midhara, Candeshwara and 
many others became authorities for Mithila. 

Mithila, the present north Bihar, by reason of its somewhat secluded 
position has been able to preserve a continuity in the evolution of Hindu 
culture, from very ancient times. The great Vedic J^sis^ Ydjmivalkya, 
VasMstha^ Vishvdmitm, Gautama, Kapila, etc*, made Mithila their home 
and taught the eternal truth. The Bhatapatha-Brahmarux clearly tells us 
about the court of Janaka where Brahmanas from different parts of the 
country used to throng. Brhaddranyaka, which is a part of the Bhatapatha, 
abounds in the references to Yajhavalkya'^s philosophical discourses with 
Maitreyl and Gdrgl. Later in the Epics and Pur%as also, we find that 
Mithila maintained her position as a centre of great culture and ancient 
learning. In early Buddhist records there are evidences which easily 
support all that has been said above about Mithila. Although no connected 
history of Mithila is recorded during the earlier centuries of the Christian 
era, yet from literary evidences it is clear that though influenced by the 
very close contact of Buddhism, Mithila succeeded in retaining intact the 
fundamental truths embodied in Hindu culture which she continued and still 
continues to represent. 

Of the two non-orthodox movements, Buddhism was much more 
powerful and wanted to throw out the very vital part of the Vedic civilisation ; 
and accordingly, attacked the performances of sacrificial rites and rituals 
and the Varndshrama-Dharma. The Maithilas, who were a staunch ortho- 
dox people with the great ancient tradition behind them, could not 
tolerate the growing influence of Buddhism. They began to check its 
progress with the help of the traditional learning and reasonings. They also 
criticised the views set forth by the heterodox people by writing books. 
Mithila gave up for the time being her AdhydtmiJca pursuits for which she was 
once very famous, and concentrated her whole attention on the preservation 
of the ancient culture against Buddhism. As the Buddhistic attack was 
directed mainly against the sacrificial rites and rituals and the Varndshrama- 
Dharma, the Maithilas began to write books in support of these two aspects 
of Vedic culture. This led to the production of the vast literature 
on ISTyaya, Rurva-Mimamsa and Dharma-Shastra. As the opposition 
grew stronger and stronger, more and more efforts were made from 
time to time by Maithila scholars to criticise the Buddhist views and 
re-establish the ancient Vedic culture. There were great scholars on the 


X 


INTRODUCTOEY 


Buddhist side who also began : to .reply,: to the criticisms levelled agamst 
them by the Maithiia scholars, and wrote several standard works. This 
made the activities of the Maithiia scholars still more intensive and they 
could easily preserve their own traditional civilisation. This, religio-literary 
quarrel continued for .several centuries, so that the Maithilas could retain 
their habit of literary pursuits and the link of the ancient civilisation, 
unaffected by any external forces. Another result of this was that even after 
the actual need of writing books against any heterodox religion had passed 
away the Bhdstrika learning could continue to flourish in Mithila, and they 
did not give up their scholarly pursuits. This is perhaps the reason why the 
systems of Purva-Mimamsa and hTyaya came to be so widely studied in 
Mithila. Although efforts were made in several other parts of the country 
to stop the influence of the non-orthodox culture by writing books and hold- 
ing disputations, yet it appears that in Mithila, where the clash was much 
more vigorous, the study of the Purva-Mimamsa and Nyaya reached its very 
zenith. We find from the old records that during the reign of Bani Yishwasa 
Devi, the wife of Baja Padma Singha, the younger brother of Baja Shiva 
Singha, the patron of the poet Vidyapati 'fhakura, at the beginning of the 
fifteenth century, there was a big gathering of the Panditas in Mithila wherein 
some fourteen hundred Maithiia Mimamsakas alone were invited. This is 
perhaps responsible for the fact that we find even to-day that there is hardly 
any other part of the country which singly has produced so many indepen- 
dent thinkers on Nyaya, Mimainsa and Dharma-Shastra as Mithila. 
We are thankful to the Buddhists for creating such an opportunity which 
perhaps otherwise would not have been possible. Thus, at the cost of 
the AdhydtmiJca pursuit of which also Mithila was once a great centre, the 
Maithilas were able to take a great share in re-establishing the traditional 
Vedic culture once more in the coxmtry and establishing centres for the 
study of Mimainsa, Nyaya and Dharma-Shastra. 

Such being the tradition of the past it is no wonder that Mithila could 
produce a host of scholars like Lahsm^dham^ Graheshwara Mishra, Shndatta, 
Rudradhara, Candeshwam, Deveshwam, Oaneshwara, Vishweshtvara 
Upadhydya, Vardhamdna, Nydyaratna Harindtha Upddhydya and the authors 
of Smrtimdhdrnava, Shrlpati Samhitd, Chandogaparishista, Shraddha-Panjikd^ 
Parihhdsd, Smrtidarpana^ etc. etc. 

Vdcaspati Mishra and Ms JamUy. 

In the land hallowed by such hoary traditions, was bom Vacaspati 
Mislira, the second holder of the name. He was born in the well-known 
family of the Maithiia Brahmanas, called Palivada-Samanla, lialadhara 
Mishra and Sose Mishra were his great-grandfather and grandfather respec- 
tively. He was the son of Giripati Mishra. The name of his son was perhaps 
Narahari, the author of a commentary on the Atmatattvamvelca of 
Udayanacarya ; he writes at the beginning of this commentary — 
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TMs /Msraliaii ' sfeo be distinguislied from tbe aiitlior of the commentary 
on the Svarodaya; for in this commentary the author says that he belongs 
to the family of Jfdndara — 

^5n% II etc. — 

Perhaps the names of the grandfather and father of this Narahari were 
Ganesha and Narasimha respectively— 

tqrfe: 




sjTTwrfirfri' etc. — 

(Vide Dr. Rajendralal Mittra’s MSS. Cat., No, 2001.) Then as regards the 
author of Dvaitanimaya, the MSS, before me do not say anything about 
the father of the author Narahari, But the late MM. Pandit Parameshwara 
Jha of Mithila in his introduction to the Dvaitanimaya says that this Narahari 
is different from the son of Vacaspati Mishra. We further know from the 
Maithila Panji that Vacaspati had two more brothers, named Shripati and 
Kanha. His grandson is the famous scholar MM. Keshava Mislira, the author 
of Dvaitaparishista, Nothing more is known about his f amily history. 
It is believed that Vacaspati lived in the village called Sugauna, near Hajnagar 
(B.N.W.Rly. Station). ’ 

In order to distinguish him from the great Vacaspati Mislira, the well- 
known author of the Bhamati and other philosophical treatises, this Vacaspati 
Mishra is called Ahhinava, About his scholarship we know from his own 
works that he was well versed in Dharma-Shastra, Nyaya and Purva- 
Mimtosa. In his PitrbhaMitarangi^i he says — 

?iTFt ^ f%Rrfw«rr ifk# i 

c 

f5TP%i^ II 

that is, he who had written ten works on the ^Shdstras^ and thirty works on 
‘Smrti’ in his youth has composed this work in his old age. By ^ Shdstra^ 
lie means philosophical works. That he belonged to a family of the 
Karma-Mimamsakas and that he was well versed in the Nyaya system is 
also clear from his own lines in the Krtyapradlpa and the ShrdddhaJcalpa 
where he says — 

^ 3rT% 

fiRT II 

—Mithila MSS. Catalogue, Vol. I, p. 67. 
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T his same verse with a very slight change in his Shraddhahalpa in the fourth 
iine, he reads — ^14 •'tW tTTlft' — JHd.j p. 459. ; ' From the 
first verse of his commentary on the ^ra^^'Z?acm^amani-4.nwwanaMatida it is 
clear that he had studied both the Nyaya and the Mimamsa. He says— : 

. .... .TOPTIT II 

— Catalogue Palm -leaf MSS. of Nepal. 

Vdcaspatiandhisworhs, 

A brief note on each of these forty -one works, ten on Philosophy and 
thirty -one on Hindu Law, is given below: — 

Of the ten philosophical works we know of only a few: — 

1. This is a commentary of Gautama’s Nyaya- 
Sutras, It is unpublished, and a MS. of it dated 449 La. Sam. is in the 
State Library, Nepal. 

2. This seems to be a commentary on the 
Anumana-Khanda of the Tattvacintamani of Gangesha. It is also tmpub- 
lished, and a palm-leaf MS, of it is in the State Library, Nepal. 

3. Nydyasutroddhdra, — This is the second effort made in determining 
the number and correct version of the genuine Sutras of Gautama on Nyaya, 
the first having been made by his predecessor Vaeaspati Mishra, the Senior, 
in his Nydyasucmibandha. 

4. KhaTvlanoddhdm. — This is a sort of reply given to the criticisms of 
the great polemical writer Shriharsa in his Khandanakhandakhadya against 
the dualistic arguments of the Nyaya-Vaishesika. We know that similar 
efforts were made by others also, amongst whom the name of Shankara 
Mislira deserves mention. 

5. Shahdanirnaya. — No MS. of this is yet found, but Vaeaspati himself 
makes a reference to this work of his in his Dvaitanirnaya — 

— p. 8. 

6. A commentary on the Kdvyaprahdsha of Mammata, a reference to 
which is found in the commentary called Sudhdsdgara on the same by 
Djksita Bhunasena. Another reference to this commentary by Vaeaspati 
Mishra is found in the commentary on the Kdvyapmkdsha by Gandi Dasa. 

Other works on " Shdstm ’ are not yet known. Then on the Smrti the 
following are known to us so far: — 

1. Krtyacintdmani, — ^This has been published from Benares. It deals 
with the various important monthly rites and ceremonies to be performed 
during the whole of the year. Besides, it discusses other topics, like the 
Sankranti, worship of the Shivalinga, Malamdsa, Birthday ceremonies, 
Shrdddha in general, Yajnopavitadhdrana, Unusual phenomena, AsJiauca, 
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Sankara, Varieties of marriage. Oaths and Ordeals, Purification of tanks, 
etc. : — . . 

(i) It is here that we find the mention of the fourteen kinds of 

vegetables which should be eaten on the Fretacaturdash^ that is, 
the fourteenth day of the dark half of K^tika: — 

ffTR, w (sRF^), 

>TSter, and 

(p. 33). 

If any one takes these he becomes free from Pretativa. 

(ii) According to him, as the time for taking the day -meal is noon, 

the Bhrdtr-Dvitiya should be observed on that day on which 
the falls about noon. 

(iii) By "Pardnna'' one should understand all except the food of his 

guru, maternal uncle, father-in-law, father, and one’s son. 

(iv) One should not use til-oil for rubbing on the body on Sundays, 

Tuejsdays and Fridays, for if one does so then one’s son dies, 
it causes one’s own death and one loses wealth respectively. 

These are a few peculiarities which I could notice in this book. 

He quotes from the following old works: Kalpataru, Durgdbhakti- 
taranginl (by Vidyapati ’fhakura?), Kuldrnava (Tantra?), Shivarahaspa, 
Baudhdyana, Edjamdrtanda, Vdtsydyana, Bhojardja, Smrtisdgara, 
Muri4amdldtantra, Rdmdrcanacandrikd, Bhdsvatl, Vyavahdramdtrkd, and 
Kuthumi and Bmrtisdra. Besides, his own works Shrdddhacintdmani, 
Shuddhicmtdmani fmA DvaUacintdmani are quoted here. He also refers to 
the views of Bhavadeva Bhatta. 

The word Krodawdra, meaning Saturday, a word of very rare use, is used 
here. 

2. ShuddMcintdmani , — ^This has been printed at Benares, in Bengali 
script. It deals with the various kinds of puiification in connection with 
the expiatory rites. Besides, it also discusses the purification of body, 
limbs, grains, metals, cooked food, water, earth, when they are polluted. 
It also tells us about those objects and persons wdio are by nature pure and 
do not require any external purification. 

A few notable points are given below: — 

(i) He refers to the suicidal act by falling down from, the Vata tree 

at Prayaga and killing oneself as an act of merit and not an 
act of sin, 

(ii) Every detail of the expiatory rites is found here as is in actual 

practice even these days. 

(iii) The purification of ladies in general in every phase of their life 

is fomid here in detail. 

He quotes among others the following; Bhdttdh, Prahhdkardh, and 
Acdrydh; Mitdksard, Hdralatd, Harihara, etc., Smrtidarpana, Chandoga- 
parishista, Prakdsha, Eatnakam, SmHisdra, Pdrijdta, Smrtikdra Vydghmpdda^ 
Smitipradipa, Smrtisdgara, Kalpatarukdra, Anirtiddka, Shuddhisdra, Bhoja- 
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Vijayin, Bhavadem Bhat^a, Swgatisopana, Oovindardja, Bupandrdyarm^ 
Smrtisamuccaya^ ShzhdamaMrimva hj Vacaspati, X^ishmhom, Navyah, 
ProMpa, and Kalpataru, Besides, he mentions his own Ahnihacintdnmni 
which deals with the Vdjasarisyins. In almost all his works he refers 
very often to the and it appears that most of the customs 

and daily usages of Maithilas are in agreement with this Pwrdwa, 

This is quoted by him in his own and Raghunandana 

inhm ShiMdhi mxd Vimh^ Tattvas. 

3. TlHlmcirddmanL — This is published by the Asiatic Society of Bengal 
in the Bibliotheca Indica Series. It is based on Krtyakalpadmma, the 
Pdrijdta, and the Batndhara, It consists of mainly the five chapters called 
Prahdsha on the five important places of pilgrimage, namely, Pmydga, 
Purusottamahsetra including the Krftivdsahicsetra, Kondrkaksetra and Viraja- 
hsetra^ Gaya, Qangd and Vafanmi, Every ceremony connected with each of 
these in every aspect is dealt with here. 

A few notable facts are given below from this book: — 

(i) One who takes bath in the Ganges at Prayaga which has got 

three webs on the three sides of the river, namely, one in the 
Prayaga proper, second in the Pratisthdna-Nagara (modern 
Jhusi) and the third in the Alarha-Nagara on the south of the 
Yamuna, just after one has entered the Tirtha, casts off all 
sins. 

(ii) Death by keeping fasts, standing under the waters of the Ganges 

up to the navel, makes a man free from births and deaths . 

(iii) Wliile dealing with Benares he says that there is an Idol (linga) 

of Avimuhteshwam which is known as Vishwanatha in the world, 
which has been consecrated by the Lord Shiva Himself in this 
place which is caEed Ammukta]c§etra ^nd also Shmashdnaksetra, 
That place itself is known as the Kukkutaman^pa and one who 
enters that from the southern gate never comes 

back to this world again. 

South of this Maytdapa wh-Gve the Idol is consecrated there 
is a well called the Vijndnavdpi as it brings true knowledge to 
those who drink water from this well. 

The most interesting point regarding this is that according to Vacaspati 
Mishra the temple of the Lord Vishwanatha is situated on the north of the 
Vijnd'mvdpl, We know from history that under the instructions of some 
Mahomedan ruler the old temple of Vishwanatha, which was really on 
the north of the well, was demolished and that the new temple which now^ 
exists came to be constructed to the south of the well; and the reconse- 
cration ceremony of the idol was done by Narayana Bbattsa II in the 
middle of the fifteenth century. 

Some of the more important works and writers mentioned or quoted 
in this book are Garieshwara Mishra, Kalpatarukdra, Jaya Sharmd, and 
Krtyakalpadruma, Pdrijdta, RatndJkara, Srnrtisamuccaya, Kalpataru, etc. 

This book has been quoted by Ganapati in his Gangdhhaktitaranginl, 
and by Raghimandana in his several Tattvas. 
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4. GaydShfMdha-PaddhatL — is printed at Bombay. The Ma'hgala 
verse of this book is the same as that of the Tirfhacmtdmani-Gaydvidhi. But 
these are two independent works and differ %videly from each other. 
A reference to Jaya Sharmd is also found in this book. 

5, Dvaitanirmtya. — ^This book is also published. It deals with several 
disputed points of the Dharmu-ShdMra and is regarded as authoritative in 
Mithila. It is quoted by Gariapati in his Ga7igdbMktitarangin% by 
Raghunandana and hy Govinddnanda, Its importance is clear from the fact 
that GoJculandtha Upddhydya has written a commentary, called Pradlpa, 
upon this work and Madhusudana Tkdkura has written another commentary, 
named DvaitanirTyxya-Jlrnoddham, upon the same. 

That this book was written by the order of Btoi Jaya Devi, wife of 
Bhairavadeva and mother of Puru^ottamadeva, is evident from the introduc- 
tory verses; — 

fstMfr4^: i 

sTEnwr II 
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Some interesting and notable points are given below; — 

(i) There are four kiads of reservoir of water; (a) Kupa (well) where 

there is no way to enter into; (?>) Vdpl — ^that reservoir of water 
where there are steps to enter into ; (c) Piiskarinl is of the 
measure of 100 dhanvantams — one dhanvantara is equal to 
four cubits in length; and (d) Taddga is equal to five times the 
Pusharinl, 

(ii) While offering libations to one’s deceased ancestors (tarpana), the 

Pradlpa says, that we should say — ^ Pita trpyatdm but the 
Kalpataru is of opinion that we should add the word ' Asmat ’ 
to the above, which %h% Bdrijata, on the other hand, rejects. 
Vacaspati, however, agrees with the Kalpataru. So says the 
Candra (jMisaru Mishra) also. 

(iii) He disagrees with Harihara as regards the giving of oblations to 

the Bhutas {Bhutdbali), who holds that five separate oblations 
are to be offered to with the five mantras respectively. He 
agrees with Shrldatta and Vardhamdm. 

(iv) In one place he says — 


(p. 82 ). 




(v) If a Shraddha is performed in the Malamdsa, then the following 
acts should not be done as they are Kdmya : Giving away of 
bedding, Kdncana-Purti§a, Kapila-Gav% umbrella and shoes; 
the worship of Bampati euid the Vrsotsarga. 
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(vi) Regarding the practice of the Kartd-Putra he says ; in every 

Shmddha the Krtrima-Putra uses the expression 
but this usage is neither drsa nor used in any digest, but has 
been used by the later Maithilas ; and as it gives the sense in a 
connected form, the cultured Maithilas also have approved of its 
use which is deplorable. 

(vii) The father should not perform the dhhyvdayika for the second 

marriage of his son, for it is done as part of the Samskdra wliich 
is complete with the first marriage. 

He quotes the following works and authors : Prdhhdkardh^ Shatapatha, 
Bhavadeva-Phakkikd, VasisthasamMtd, Trailokyasdra, Curnikd, Kdmudhenu, 
Ratndkaraf Pradlpa, Kalpataru, Pdrijdta, Candra, Gurumata, Bhattamata^ 
Shfidattdhnika, VardhamandJinika, Ghandogaparishista, Prakdshavydkhyd^ 
Smrtisdra, Samayapradlpa, Shrdddhaviveka, Parishlstatlkd, Pitrhhaktih, 
ShraddhapradlpUf OJiandogasopdna, Vi^nusutra, Parihhdsd, Hariharapaddhatiy 
Gosavapaddhatif Shrdddha-^Panjihd, Shrdddha-Pdrijdta^ Shrdddha-Pallava, 
Acdra-Candra, Makdddruinirmiyay Ddnaratndkara, Daivajnahdndhava^ 
Shnpatisamhitd, and Eatndvall by Mahdmahopddhydya Sudhdkara. He 
also quotes his own woTks—Bhrdddhakalpai Shrdddhacintdmani, and 
Mahaddnanirnaya, The authors quoted are : Bhavadeva, Shndatta 
Upddhydya, Rupandrdya'm, BhUpdla^ Nydyamtna Harindtha Upddhydya, 
Shankardcdrya, Bhaskardcdrya, Harihara, Vdsudeva, Haldyudha^ Laksmldhara, 
Edj%, Pratihastaka, Karkopddhydya, Gauri the author of Shrdddhacintdman% 
Asahdya, Udayakara, and Sudhakam. 

He speaks very highly of Kalpataru and Pradlpa, Throughout his 
works Vacaspati shows his wide knowledge of Nyaya and Mimosa. He 
actually quotes several Sutras from the Nyaya-Sutra. 

6. Sdrasangraha.—ThB Qpmm% verse is — 

Vide Dr. R. L. Mittra’s Cat. of Sanskrit MSB., No. 272. 

7. Shudrdcdracintdmani . — ^It deals with the duties and customs of a 
Shudra. The book is unpublished. Later on, Kamalakara also wrote a 
similar work, named Shudrakamaldkara, The opening verse of this work is — 

?f|^W^MR|it|J-4«ll I 

5?rsT^ ii 

Cv 

From the colophon of this MS. it is clear that Vacaspati Mishra w’'as a court 
Parjd'ita (Parisad) and that he was recognised as the leading Pandita of the 
court. 

8. Mahdddnanirnaya , — The book is not published. There is a MS. of 
tliis work in the State Library of Neieal which is dated La. Sam, 392, that is, 
1511 A.D . It is said in the opening verse that the Maithila Rdjd Bhairavendra 
with the help of Vacaspati wrote this work — 
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t g-f ^Tf’RT^n' ?PTRn?r i 
T: m ^TlRT^rfWT >15# 11 

It deals with the sixteen great - gifts,. . 


9. ClmtrayogodbhutadosaBhdntimdMh . — The opening verse says that the 
work was written at the instance of one Saha Bahadura. We do not 
know anything more than this about this work. The opening verse rum as 
follows:—, , 




II 


There is another verse also which gives us some idea about the date of this 
work— 




'T5%finTr 


10. ShrdddhavidhL — It deals with the expiatory rites, etc. It is 
different from his another work on the similar subject. Its opening verse 
runs as follows : — 




##^=3# II 


11. TithiniTTmya. — ^It discusses the doubtful points regarding the 
observance of jE^W. Its opening verse is ; — 

?iT-3f<ranT?rr?:a; i 

%f«rtcr## JToTT^ ftp# #fsrf5fw: II 

The authenticity of this work is doubtful for two reasons — one that the 
opening verse, as given above, does not contain the nalne of Vacaspati as in 
otlier works, and the second point is that this very verse with a very slight 
difference is found in the beginning of the Tithinirimya by Shuhhankara 
Thdhura (vide Mithila MSS Cat., VoL I, p, 161). 

12. Acdracintdina^L — ^It deals, as the very name suggests, with the daily 
duties of the Vdjasaneyins, as is clear from his own verse in the beginning of 
the work: — 

wnsratfiRR i 

ffr ?rc?rr *flH'R'c^inT5T'>rr ii 

—Mithila MSS. Cat., Vol. I, p. 17. 

It is quoted by Raghunandana BhaUdcdrya in his Tattvas. It is still 
unpublished. 

13. Ahnikacintdmani. — ^It also appears to be a book on the daily duties 

of the Brahmaruxs of the Kdtlya school. No MS, of this work is yet found 
but that Vacaspati wrote this work is clear from his own reference to 
it in his Bhuddhicintdmani ( SflT^ ^ Idl I d — ^p* 90). 

Raghunandmia also quotes this work in his Elcddashl and Ahnilca Tattms* 
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14. Dmitacinidmai:hi.-—We have not seen as yet any MS. of this. He 
himself refers to this work in his Krtyacintdmani 

— p. 5S). 

15. -No MS. of this work also is found as yet. 
He himself refers to this book in his Vivddctcintdniani 

16. Vyavahdracinid'mwfyL — ^It is a legal work dealing with evidences, etc. 
in four sections: (i) hhd§d — meaning plaint; (ii) uttara — ^meaning ’written 
statement by way of reply; (iii) hriyd — meaning procedure ; and (Iy) nif'imya 
— ^meaning decision by the Court. As he himself says— 

(Vide Mithila MSS. Cat., Vol. I, p. 392.) 

According to Bai M. M. Chakravarti Bahadura, the book quotes the 
following: Kalpatam, Pdrijdta, Bhavadeva^ Mitdksard, RafndJcara, Ed§d, 
Laksmidh^ira, Viveka^ Fradlpa, SmHisamuccaya, 2 bTid Haldyudha, 

17. Vivddanirwya.-— It also appears to be a legal book. There is a 
MS. of it in the State Library, Nepal (MSS. Notices, p. 90). 

18. ShuddMnirnaya,---This is again a separate book. It deals wdth the 
purification of various types. It is also unpublished. There are several MSS. 
of this work available in Mithila (vide Cat. of Mithila MSS., VoL I, pp. 430-31). 
The Oldening verse is — 

19. €andanadhenU’pramdim,^AGcoTding to Bsbi BahMur Chakravarti 
this book discusses the Sm^ti texts for substituting sandal -paste marks 
instead of burnt ma-fks on the bull dedicated at the time of Shraddha. It 
quotes Karmopadeshinl, Ratndkara^ Brdhmanasafmsva^ and Haldyvdha 
(vide Dr. R. L. Mittra’s Notices, IX, p. 236, No. 3154, Folio 6). 

20. Dattahavidhi or Dattaka-putresti-ydga-vidM . — ^Herein he discusses the 
procedure of the adoption of a son (vide H. Shastri, Notices of Sanskrit 
MSS., Ill, p. 90, No. 139). 

21. Krtyapradlpa , — ^It is a treatise dealing with the daily duties from 
getting up from the bed to the going back to the bed at night. It also deals 
with the Ahhyudayika, etc. There are several MSS. of this wmrk in Mitliiia. 
The opening verse is important as it helps us to prove the identity between the 
Ddrslianika Vacaspati and the Dharmashdstrl Vacaspati. The verse runs as 
follows: — 

«rRr: 

^ cFftft' ii 

(Vide Cat. of Mithila MSS., VbLT, pp. 67-69, Nos. 76-A-E.) 
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22. Bayapatkilaha,--^t treats of the ceremonies wliicli are to bo 
performed when one visits Qayd for ShrdMha, It is different from another 
work on the same subject noticed'-above (vide Cat. of the MithilS MSS., 
VoL I, pp. 93-94, Nos. 93-95). 

23. ' Tlrthakalpalatd , — ^This appears '■ to be a separate work. The 
Mangala verse is also different from, that of the Tlrthacintdmati^i, It runs as 
follows; — 





Here he seems to discuss the TiHfmydtrd— its . mentS' m . genera! (vide 
Oat. of the Mithila MSB., VoL I, p, 181, No. 166). This book is also named 
Tlrthaydtfdvidhi (vide ihid.^ pp. 184-185). 

24- Shrdddhahalpa. — ^This is again different from his ShraddlmcAntamanL 
The work is unpublished and there^ are ■several MSS. of this in Mithila. It 
deals with such duties also as Sandhydy Tarpana^ Nityashraddha, Ndndmmhha, 
etc. He quotes amongst othevs-^Bhridatta Upddhydya, Garga, Bliojardja, 
Bhujabalahhmia, Shatdnanda, Acdradarshay Gunisarvasva, BdjamdrtandadlpiMf 
Ratnmndld, Batndvali, Ratmisdra, Bdjddimhmidha and also Bddardyanu. 
The opening verse is the same as quoted above supporting the identity between 
the Ddrshaniha Vacaspati and the Vaeaspati; — 

c|-j4?f)4|TO<4>Tdi etc. 

(Vide Mithila MSS. Cat., VoL I, pp.' 458-5.9.) ;. 


MM.’ P. .V. Kane says that: the' Shraddhakalpa is another name of the 
Pitrhhaktitarangim. But from the opening verses as given above it does 
not aj)pear to be so. 

25. Tlrthalatd , — This also appears to be different from his Tlrtha- 
cintdmani. It deals with ceremonies to be performed at Kashi, Praydga, and 
other places of pilgrimage. There is only one MS. of it so far traced in the 
Raj Library, Darbhanga (vide Cat. of Mithila MSS., VoL I, p. 185, No. 169). 

26. Piirhhaktitaranginl , — ^This is the work which Vacaspati wrote in 
Ms old age and this is his 31st work as he has himself said towards the end 
of this very book — 




ll — (Verse 3) 


(at the end of the last section but one). This work also deals with the 
expiatory rites, etc. Its opening verse is — 


sniFir g?# I 


This is also unpublished. There are several MSS. of it available in Mithila 
(vide Cat. of Mithila MSS., VoL I, pp. 283-285). 

27. Krtyamahdrmiva , — ^Like the Mahdddnanirnaya this book was also 
written by Vaeaspati, but it is associated with the name of his patron^ 
Mithilesha Harindrdyana, and it is therefore that sometimes it is said to be 
the work of Harindrdyami also. In the MS. it is said that there were seven 
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MaMr^^ms—Krtya, Acdraf VivMa, Vyavah>d7'a, Dana, Shvddhi, and 
Pitryajna, of which this is the first. 

Some of the notable points are ; — 

(i) H© enumerates the following 36 Smrtihdms whose wmrks alone are 

reliable: — 

TR, {¥®r, w, sffTO, arfw, 

^IMRPT, fT^, qraNfW, 

sr3rFi%, feqifiT^r, 7s^=rf%, fq^rirf, ^Irawr, 

^TRife', q;wT, hto and i 

(ii) He uses the term Tarha for Mimamsa and he quotes in his 

support (p. 2a). 

(iii) The eight iV'dg'as are — 

qrgfe, ?rEST^, qrq^feqr and 

WffoRq-. 


(iv) One should not eat the white class of vegetable called Shimha 

(senia) in the month of Kdrtika (67a), 

(v) He enumerates the seven objects constituting what is called 

sarvagavidha — 

it =q?qn:: ffiiFr r i 

He quotes amongst others the following : — 

qiiRfftrr:, ?FRsr^, qter:, Trsmiw, qrww 

'sqtIdRqR, TTfdl^, wfeWT, TFTRR, 

?f%IT, srrafqtwwr:, 5FRfFIT» 

qiqq+<,fij^=t)r, stirt^rr, qr^sr?#, fFRiFiwr, 

qfqRrqr, etc. etc. 


28, ' Vivadacintamaiii, — ^This is on© of the most important works on 
Hindu Law. It has been published both from Bengal and Bombay. It was 
first translated into English by the late Prasannakumara Tagore in 1863. 
Its importance can be assessed from what MM. P. V. Kane, in his History 
of Dharmashdstra, says — ‘ Vivddacintdmani has been recognised by the 
High Courts in India and by the Judicial Committee of the Privy Council as 
a work of paramount authority on matters of Hindu Law in Mithila’ 
(p. 399). 

It deals with the eighteen titles of law ('V^/amMmjoac^as), namely: 
(i) Non-payment of debt (^'orr^Tfi') , (ii) Deposits (ftf#?), (hi) Selling 
without ownership , (iv) Joint Concerns- 

(v) Non-delivery of what has been given away , (vi) Non- 

I>ayment of wages , (vii) Breach of contract 


(viii) Bescission of sale and purchase 



, (ix) Dispute between 
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the owner and the keeper , (x) Disputes regarding 

boundaries , (xi) Assault— verbal (WT^qTWT), (xii) Assault — 

physical (xiii) Theft {#2r), (xiv) Violence (^TT|^), 

(xv) Adultery ^ ^ (xvi) Duties of man and wife 

(xvii) Partition and (xviii) Gambling and betting 

as described in the Manusmrti (Chapter XVIII). 

Certain notable facts picked up from the book are: — - 

(i) The Smrti principles regulating the ‘Case’ (vyavahdra) are based 
on reason and not on — 

sn^pfrair ff ^ 5 (p- 59). 

(ii) There are two sorts of thieves— -one visible, such as a merchant 

or a trader or a shopkeeper, and the other invisible, namely, 
those who make openings in one’s house, etc. 

(iii) He says that no part or a quantity of pure gold will be lost even 

if it is heated for the whole day and night. This is the old view 
of the Naiydyikas according to whom gold is a taijasa substance. 
In .support of the above view he also quotes — 

q-Rfr^?cR— ‘ arr?^ ’ (sJrafRTWW, verse 178). 

(iv) He notes that if one hundred Pala of silver is heated then only 

two Pate will be lost; and in the case of 100 Palas of glass 
if heated, only 8 Palas will be lost; in the cavse of 100 Palas of 
copper only 5 Palas will be lost ; and if a goldsmith or other 
trader says that more than what is said above is lost, he should 
be punished for stealing. 

(v) The present ceremony known as the Dvirdgamajia amongst the 

Maithilas is refeired to in this book. He also refers to the 
custom of giving some presents to a newly married bride at the 
time of bowing down to her father-in-law or mother-in-law 
or to other elders at the time of her first arrival from her 
father’s house. 

He quotes amongst others the following: Haldyvdha, Ndrada^ 
Grhastharatndkara, Pdrijdta, Ratndkaray Smrtisdra, Kalpataru, Hdrlta, Vydsa^ 
Ydjnavalkya, Vimu, Kdtydyana, Laksmidhara, Prakdsha, Mitdk§ard, 
Prakashakdra, Bdlarupa^ and MedhdtithL Besides, he refers to his own works 
Nlticintdmani and ShrdddhacintdmanL 

In the very beginning the author says that he had consiilted the 
Kfiyahalpadrmna, Pdrijdta, Eatndkara and others before he began this work. 

In one place (p. 2, Bombay ed.) he says — 



This refers to ISTyaya-Sutra of Gautama, IV. i. 59-60, where it is argued 
that the duties of man are called ‘Debts’ in the sense that it is necessary to 
perform them. So the Bhasya makes it clear that the term Debt used here is 
not in its direct primary sense. 
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By the way, Vacaspati, m order to clarify the meaning of certain Sanskrit 
terms, has given their equivalents from his own mother-tongue, MaithiU, 
For instance, for (Skt.) ‘ends of roof^ (p. 97); 

(Maithili) for or (Skt.) ‘rubbish’ (p. 99); 

(Maithili) for ‘officer-in -charge of the towm’ (p. 147); 

(Bombay ed.), (Bengal ed. referred to by Mr. Kane, p. 400, 

H. of Dha.)for (Skt.), p. 157, meaning ‘a contrivance by which men 
cross over waterways’ as explained by Medhatithi; for 

meaning ‘musk-rat’ (p. 165); or meaning ‘mules’ 

(p. 108). 

Besides, there are certain expressions in Sanskrit which look like words 
of Maithili; for instance, the term in fqgfuf TfeftW 

(p‘ 210) looks like the Maithili ; at least the root 
appears to be the same in both. or is the same as 

in Maithili, meaning a kind of deposit. 

He refers to the meaning a measure for measuring rice, 

etc. This refers to the practice of keeping measures made of either wood or 
bamboo, called in Maithili ^ff^f or ^fPIT or etc. for measuring rice, etc. 

There are certain Sanskrit words of very rare use, namely, for 

(p. 70); for rOftcT {P‘ 82) — can this expression be due to the 

fact that these barbers were accustomed to use probe, a kind of surgical 
instrument {shaldhd) for petty surgical purposes in olden times ? 

He uses the word or (Maithili iu the sense of 

‘credit’ or ‘loan’ (p. 2), 

He refers to six kinds of interest to be taken by the money-lender: 
(i) Annual ( ^ (5^ ct> | ) , (ii) Monthly , (iii) Double interest , 

(iv) Daily (v) ^.ny interest accepted 

imder the pressure of some calamity, and (vi) I 

These are the works which are known to us at present. 


Vacaspati'' B place amongst the digest-writers. 

It is admitted by aU that Vacaspati was a versatile scholar. Perhaps 
he wrote the largest number of law -digests dealing with almost every aspect 
of the Dharma-Shastra. We know that there were several predecessors of 
his who also wrote several standard works on Hindu Law. But we do not 
know that any one of them also could equally produce any work on the 
Darshana-Shastra. Vacaspati, on the other hand, is a recognised author of 
no less than ten standard works on JDarshana. In this respect I tliink except 
one or two there are not many other instances even in Mithila. It was perhaps 
due to this very fact that they say — 

Vacaspati Mishra, the Senior, to whom a reference is made in the above 
line, was undoubtedly one of the greatest scholars that India has produced. 
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He is known to have written commentaries on. all the six orthodox and six 
heterodox systems of philosophical thonght, but w© do not know so far if 
he ever wrote any work on the DMrmasMstra. But even so both are 
recognised as great versatile scholars of Mithila. The above line also refers 
to Shankara Mishra, son of Bhavanatha Mishra and Vacaspati Mishra, the 
Junior. 

■ .Vacaspati ’s views came /soon to be recognised as, authoritative' in. 
different parts of the country. We are aware that Bagkunanduna Bhat§d.cdrya 
and 0ovinddnanda of Bengal have freely quoted Vacaspati and his 
works in their own law -digests. Nanda-Pandit refers to the Shrdddlia- 
cintdmani and Vacaspati by name in his Shrdddhakalpalatd and Dattaha- 
mlmdmsd respectively. MUra Mishra quotes him in his well-known 
Vlramitrodaya, Karmldhara Bhat^ refers to Vacaspati and to his 
Shvddhicintdmani in his Ninpzyasindhu (pp. 183, 204) and so on. Vacaspati’© 
name and fame thus spread over other parts of the coimtry also. It has beeir 
already pointed out above that his Vivcidacintdmani is recognised by the Law 
Courts as a work of paramount authority on matters of Hindu Law in Mithila 
(vide P. V. Kane, History of Dharmashdstra, p. 399). Even at present we find 
that his views are quoted by great Maithila scholars with respect on matters 
of in Mithila and elsewhere. Such is the position which 

Vacaspati Mishra II occupies amongst the digest-writers. But it would not 
be otit of place to say that even then it would not be quite correct to say, 
like MM. Kane, that ‘he is the foremost nihandha-writer of Mithila’ (Hist, of 
Dharma.f p. 399), for there have been several far superior and authoritative 
writers amongst the Maithilas^ to name a few, Laksrmdhara, Car^cshwara^ 
Bvdradhara, Shndatta, Harindtha, etc., whom Vacaspati Inmself quotes with 
great respect. Amongst Vacaspati’s own contemporaries we may mention 
the names of Misaru Mishra who was the Court Pandita of Candra Simha, 
the brother of Bhairava Simha, the patron of Vacaspati; Indrapati; Prerna- 
nidhi; Laksmlpati; Shankara Mishra, the> well-known author of Vaishesika^ 
Upaskdra, who have been famous writers in Mithila. 

Date of Vacaspati. 

For determining the date of Vacaspati we have the following information 
from his own works : — 

(i) In Nydya-sutroddhdra he speaks himself as Mithileshwara-suri. 

(ii) In the colophon of his Shudrdcdracintdmani he says — Mahd-- 

rdfddMraja-Shnmaddharindrdyana-Parisad, a Court Partita of 
the Maharaja Harindrdyana which was another name of 
Bhairava Simha, 

(iii) In the Pitfbhaktitarangini towards the end he calls himself the 

Court Pandita of Bdmahhadradeva who was the son of Bhairava 
Simha. 

(iv) Vardhamdna Upddhydya, the son of Bhavesha of the Vilva-Pahcaka 

family, the author of the Dand^viveka, calls Vacaspati his guru. 
Tliis Vardharmrwb also had both Bhairava Simha and his son 
Bdmahhadradeva as Ms patrons (vide Dandaviveka and Gangd- 
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hrtyaviveha respectively). A MS. of his GangdhrtyaviveJca is 
found whichis dated La. Sam. 376, Fadi 13 That 

is, VardhamdnaxmjiBt have lived before La. Sam. 376 or 1495-96. 

On the basis of these facts, we may say that Vaeaspati II also must 
have lived before 1495. According to the history of Mithila kings, Bhairava 
Simha h^d succeeded Mb elder hvothBT DMra Simha on the Mithila throne. 
DMra Simha was ruling over Mithila in about La. Sara. 321, that is, 1440 a.d., 
when a MS. of the Setitdarpa'i^l, a commentary on the Setuhandha, the Prakrit 
poem, was transcribed— 



(Vide History of Tirhut, p. 74.) Bhairava Simha must have ruled after 
1440. In other words, Bhairava must have ruled between 1440 and 

1495. Bhairava Simha was succeeded by his son Bamabhadradeva who 
was a ruler of Mitiiila about 1495-96. As Vaeaspati lived at the courts of 
both these kings, he should be naturally placed about the same period. 
From the long list of his works it is also assumed that he must have lived, 
like Vidydpati Thdkura one of his contemporaries, a very long life. There- 
fore, he may be easily placed in the last quarter of the fifteenth century. 

Vaeaspati' s religiom beliefs. 

Regarding the religious faith which Vaeaspati had, it may be pointed out 
that in the Mahgala verse of most of his works he praises Lord Krsw or Vi^u 
or Hari and in some he also bows down to' Shiva. But this matters very 
little with the Maithila writers. They are naturally worshippers of Shakti 
and at the same time they also worship Visnu s^nd Shiva. This peculiar 
harmonic combination of the Trinity is the natural faith of all Maithilas. They 
realise unity amidst diversity and there is never any misunderstanding in 
their mind about the real nature of these. Hence, no purpose can be served 
by questions regarding the religious faith of any Maithila scholar. 

There is a wrong notion amongst a few Maithilas that there were three 
Vaeaspati Mishras in Mithila. In fact, there have been only two — ^the first 
is the author of the Bhdmati, etc. who is known as the Vrddha Vaeaspati, 
and the other is Vaeaspati, the author of the above-mentioned Pharma- 
Shdstrn works, who is therefore known as the Ahhinava. The cause 
of mismiderstanding appears to be that they do not know that the 
Dharrmshdstrl Vaeaspati is identical with the Ddrshanika one. They take 
them to be difierent persons. It has been shown above on the basis of the 
verses found in his Krtyapradlpa, Shrdddhakalpa, and Anuiymnakhandapikd 
that the Dharmashdstrl Vaeaspati is identical with the Ddrshanika Vacas|)ati. 
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The English translation of ■ 'this' work was finished by Dr* Jha in 
December, 1936, but unfortunately the. whole translation could not be seen 
through the. Press during his lifetime. ■ 'He himself could only see the proofs 
up to page 224. , For his. translation Dr. .Jha had used both the printed text 
and the MSS. of the Thus ; 

( 1 ) For the printed text, which he indicates as Pa, he has used the * Shri 

Venkateshwara Press’, Bombay, Sarnvat, 1955, A.C. 1898, 
edition. 

(2) Another printed edition which he has indicated as Pb is an old 

edition. 

(3) Ma — ^Paper manuscript, leaves 39, complete, Maithili script, fairly 

correct; about 100 to 150 years old— belonging to the writer. 

(4) Mb-— Paper manuscript, incomplete, leaves 23 extending to about 

p. 79 of the edition Pa, Maithili script, belonging to Dr. Jha 
himself. 

Although in the Sanskrit editions the texts have not been numbered, 
yet they have been numbered here only for purposes of references and criti- 
cisms. For the notes he has mostly utilised his own book — ‘Hindu Law in 
its Sources’, Vol. II, 

I consider it to be a great honour that the great master asked me to 
write out an Introduction for this translation. I did it as he had desired and 
handed over the Introduction to him while he was in good health, and I 
was fortunate enough to learn from him that the Introduction met with 
his approval. 
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VIVADACHINTIMANI 

VACHASPATI MISHRA 
Introduction 
Part (A) — Bekedictory 

When at the Agsembly of Divine Beings, the Mother of Tliree Worlds 
arose out of the Milky Ocean with a smile on her lotns-like face, and her 
eye-brows raised high, — God Visnu accepted her with his glances, and 
with amorous feelings aroused in Himself by the advent of love. His hands 
moistened with profuse perspiration, — ^may God thus circumstanced save us 
from evil ! — (1) 

Vacliaspati, having carefully studied the Kalpadruma (the Kftyakalpataru 
of Laksmidhara), the Pdrijata and the Eatndkara (the Yivadaraindkam of 
Ghandeshvara) and other works, — ^with his head bowing to the Lord of 
Laksmi (Vi§nu), is going to compose the Vivaxiachirddmani* — (2) 


Part (B) — ^BiiirirMERATioK ow Sukteot, Heads ow Disfdtb 

[N.B. — The Texts quoted in the work have been numbered serially, for 
purposes of reference] 

On this point, says Manu (8.4-7) — 

[]] ‘Of these the first is (I) Recovery of Debt, then (2) Deposit, (3) Sale 
without Ownership, (4) Joint Concerns, (5) Non-delivery of Gifts, (6) Non- 
payment of Wages, (7) Breach of Conventions, (8) Recission of Purchase 
and Sale, (9) Dispute between Owner and Keeper (of Cattle), (10) Boundary- 
disputes, (11) Assault — Physical, (12) AssauU — Verbal, (13) Theft, (14) 
Violence, (15) Adultery, (16) Duties of Husband and Wife,^ (17) 
Partition, (18) Gambling and Betting; these are the eighteen topics 
' that form the basis of law-suits. 


* The right reading is ^ StHpundhmmo vibhagashcha^ as in Manu. 


CHAPTER I 

■ Debt' 

Part (A)— General 

Says Narada — 

[2] ‘Which debt is payable, — ^which is not payable, — by whom, when and 
how it is to be paid,— the rales of giving and receiving,— all this is 
comprised under the topic of De5i (1.1). — ^When, for the purpose of 
security and profit, loan is given and taken,— it is called Loan on 
Interest. It is by this that money-lenders make a living (1.98).* 

"Security'’ — safety of the Principal ; wliile this remains intact, there 
is " profit \ in the shape of Interest.— For the purpose of these, there is 
"giving and toHng these are acts so understood by both parties. Thus 
the meaning is that while the Principal remains intact, for the purpose of 
augmenting it, the creditor gives, advances, and the debtor receives them on 
the terms offered ; this is called ‘Debt 

In a case where there is no Interest, and the Principal remains as it 
was, — the name ‘ Debt ’ is applicable only in the indirect (figurative) sense; 
because such a loan is not a means of ‘livelihood*. The basis for such 
figurative use of the name lies in the fact that even such a loan has to be 
repaid in the same way as the Loan on Interest. This has been made clear 
under Discourse IV of the Nydyasutra.’^ 

In the case of Debt there is ‘ receiving * of the same thing that has been 
‘ given — or of something of the same kind. Hence it is that where money 
IS advanced for purposes of trade, it is not ‘Debt ’. 


The exact denotation of the term ‘Debt* (J^nam) has been thus 
described by Brhaspati (11.2) — 

[3] ‘“Debt” is that loan on interest which — fourfold or eightfold — ^is 
unhesitatingly received from a person who is poor {kutsita) and 
suffering (s%dan)I 

The particle ‘ or ’ implies that there is no restriction,*!* 

Kdtydyana — 

[4] ‘Hothing on credit should be given to women, to slaves, or to minors ; 
what is advanced to these is never recovered by the man advancing it.* 

" On credit^ — ^i.e. Loan. 

How the recovery of the loan is secured is thus explained by 
Brhaspati (Ihl ) — 


* Under Nyayasutra 4.1.59, it is argued that the duties of man are called 
‘Debts* in the sense that it is necessary to perform them; and under 4.1.60, the 
Bhdsya clearly says — ‘ The term here is not used in the direct primary sense ’. 

f That is how the ‘ twofold ’ also has been permitted. Debt, in fact, is to be 
defined as ‘ Loan on Interest * ; the rest of the text only provides an etymological 
explanation of the name " Kusida^ — {Vivadaratnakara, page 6). — Jolly remarks — 
‘ The commentators explain that “ unhesitatingly ** implies that it is sinful other- 
wise to accept a gift from an unworthy person *. 

IB 


LAW OS’ BEBTB 


3 


[5] ^The creditor should advance a loan after having secured a Fledge of 
adequate value, or a Security with a trustworthy surety, entering it 
into a bond duly attested by witnesses.’ 

These have to be secured in order to inspire confidence.— This text is 
meant to bo an advice. — \IHedge^ stands here for wiiat is given for hemg 
used; — ‘Security’ stands for things other than * * * § those for use, — such things, 
for instaiice, as Gold and the like. This is the distinction between " Pledge ’ 

(ddM) and ‘Security’ 


Part (B)~Inteeest 

Question : — ‘What is the exact form of the Interest (derived from 
Loans)’ ? 

The answer is supplied by (8.1 40}— 

[6] ‘The Money-lender shall stipulate an interest sanctioned by \^ashistha, 

for increasing the capital. He shall take montliiy the eightieth part of 
a Hundred.’ J 

says as follows— 

[7] ‘In the matter of Loans on Interest, listen to the rate of Interest sanctioned 

by Vashistha — It is 5 Mdqm in 20; in this morality is not outraged’ — 
(Vashi0m-Srnrti, 2.^1), 

That is, for 20 PaZas, the interest is l Md§a»^ 

On the point says Brhaspaii— 


* The right reading ^anyaV is provided by MSS. a and 6. 

■f The commentators agree in explaining the term ^dclM\ ‘pledge’, as de- 
noting a pledge to be used, such as, e.g. a cow to be used with her milk, or landed 
property pledged for its xuuduce. The term ^handha\ ‘security’, is supposed to 
denote a pledge which must not be used : according to the Mayuhha, however, it 
means a pledge not actually delivered to the creditor, — ^the debtor merely promising 
not to alienate it. Jolly. — ^Adhi* thus stands for the transaction commonly known 
as ^sudbharnd\ and ^Bandha^ for what is known in North India as ^bandhalca^ 
or 'makhuV , — ^The Vivddaratnakara {g, &) however says — ^ Adhibandimahahdau 
bhogyddhiparau ’ — ^i.e. ‘The terms ddhi and bandka both stand for the pledge to be used 
This can only mean ‘pledge capable of being used, in the way in which the cow 
and the land are used ’ ; and the distinction in that case would be that in the case of 
Adhi, the creditor would be actually enjoying the usufruct, while in that of Bandha 
he would not be actually doing so. In this explanation, however, golden ornaments 
and such things would not come in at Of adequate value^ — i.e. corresponding in 

value to the Princq^al and Interest. — ^Security with a trustworthy surety. ’ — In this 
case, as the creditor would not have the Pledge for use, he wordd naturally need 
a reliable surety. — ^The ‘trustworthiness’ of the surety should lie in his being 
more likely to remain accessible than ordinary people — {Vivddaratndlcara, p, 5). — 
The Vlramitrodaya (Vyavahara, p, 293) explains ^bandha' as ‘pledge deposited as 
security with a mutual friend 

J At the time of advancing the loan, he should clearly stipulate the rate of 
interest — saysMedhatithi. — -^Monthly ’—'Le. after the lapse of a month — (Vivddarat- 
ndkara, p- 7 and Vlramitrodaya, p. Sanctioned by Vashispha^ — as laid down in 

V ashistha-Dharmashdstra 2.51; and Vashispha-Smfii 12.29. — '' Ashltibhdgam^ — 
‘of 100 Kdrsdpanas, the eightieth part would be 20 Punas'* — ^says Smrtitattva, 
p. 349 ; so also FrdyaskcMttavweka, p. 420.— ‘The meaning is that when 100 Rupees 
have been advanced, the creditor should charge IJ Rupee after the lapse of one 
month’ — (Vlramitrodaya, 916). — ^‘The legal interest per month on every 100 Parias 
is 1|- Pana; it is 5 Panas in business-transactions, 10 Panas for people trading in 
forests and 20 Panas for people trading on the seas’ — (Arthashastra, p. 64). 

§ The 20 in Vashistha’s text stands for 20 Palas — {Vivddaratndkara, p, 7). 
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[8] ‘The Mdsa has been declared to be the twentieth part of the Pala.’ 

The ‘Ma§a’, in this context, is equivalent to 16 Baktikas; so that for 
a debt of 20 Pakts, which would be equal to 4 Sumrnas, the interest in a 
month * woiiid be 1 Suvarmy Le, 5 Mdsas, the Mdsa being equal to 16 
Baktikas ; — ^and this 1 Suvarna would be the eightieth part of 20 Palas; 
and thus the interest comes to be the eightieth part. — ^Under Mann's text 
(No. 6 above), for 100 Sumri^, the interest, after a month, would be 1 
Suvarna, plus 20 Baktikas (i.e. If Suvar7m).'\ 

Even so, this rate of interest applies only to a Loan secured by a Pledge; { 
as is clear from the following specific declaration § by Yajnavalkya — 

[9] ‘The eightieth part of the Principal shall be the interest per month, 

when the Loan is advanced on a Pledge.’ — (2.37) 

So also Fydao — 

[10] ‘The monthly interest has been declared to be the eightieth part; 
where there is a Piedge,“^the eightieth part along with its eighth part j| 
when there is a Surety, — and 2 per cent, when there is no Pledge (or 
Surety).’ 

' Ashitah'' is eightieth ■pei,Tt*~^8dstahhdgaJy — ^i.e. the eightieth part along 
with the eighth part of the eightieth part; so that when the Loan consists of 20 
Palas of Gold, the interest would be 9 Baktikas, %~—^Nirddhdnd^ “i.e. when 

there is neither Pledge nor Surety.— stoaw’—i.e. on 100 Suvar^s, 
the interest, in one month, wo.uid be 2 BnmrM8*—ThiB is for the Brahma'll^, 
not for any other caste. tt 
As says Manti — 

[11] ‘He may charge just, 2, '3,. 4 or - 5 per cent, per month, from the four 
castes respectively J I — (8.142) 

‘By taking 2 per cent, one does not incur the sin of extortion.’ 
—(8.141) 


The right reading is provided by the MSS. — ^ Palavmishatitaye mdsena 
sodaslia\ 

f All this computation in the Text is based upon the understanding that the 
Mdsa is equal to 16 for which the sole authority is BrhaspatL This 

measui’e, however, is not the one accepted hj Manu {8.134) and Yajnavalkya (1.36- 
364) and Vimu (4.1-13); according to whom, the Mdsa is 5 Baktikas , — ’io Mdsas 
make 1 suvarna, Por details see notes on Manu, 

% This view has been accepted hj KuUuka and other commentators on Manu ; 
Medhatithi says nothing on point.— (p. 7) and Vlramitrodaya 
(p. 916) agree with the view here expressed. 

§ The right reading supplied by the MSS. is ' vishesaparaydjna , , ,\ 

j| WoT^ Sdstabhdgah \ the Stnrtiehandrikd, p. 361, reads "sdstho hhdgah, ‘the sixtieth 

past 

^ By this, the interest obtained is 2 Purdnas, reduced by 2 Panas ( VivddaraU 
ndkara, p. 7). 

^Nirddhdna^ — ‘Pledge’, here stands for the Pledge along with the 
Surety; hence the meaning is that in a case where there is neither Pledge nor Surety, 
the interest obtained is 2 Purdrtas (Viva, ra,). 

If This is for the Brdhmana; for the Ksatriya and other castes, the rates have 
been specially prescribed as 3 or more Pur%as in Manu 8,142, — (Vi. ra.) 

{{ These rates are to be charged for one year only, not beyond tlaat. — These 
rates are permissible for the money-lender who could not make a living for his family 
by advancing loans at the ordinary rate^ which is only IJ per cent; — or for the 
small capitalist; or in cases where the borrower is known to be dishonest. — 
(Medhatithi), 
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In the case of Loans secured by- Pledge, etc. also, the rate of interest is 
enhanced according to the caste. : Bo that when the- interest charged from 
the Brahmana is 1, that charged from the K§atriya is 1|, from the Vaialiya 
2, and from the Shtidra 21- If the Yaishya, — or even tho Brahmana and 
others in abnormal times of distress — ^receives interest, in accordance 
with this declaration of Manu, he does not incur sin; while by charging 
rates higher than this, — such as ‘stipulated’, ‘compound’ and other rates 
(see Text 13 below), — one causes distress to the debtor and thereby incurs 
sin. In normal times, if people other than the Vaishya receive either of 
these two sets of rates (the 2, 3, 4, 5 per cent, or the compound, etc; — i.e. 
any interest more than the IJ per cent), they incur sin. 

; Baysfl'dnto— ' 

[12] ‘On 25 Pur anas, the monthly interest should be 8 Panas; at this rate, 
in 4 years and 2 months, the Principal stands doubled. This is a 
rate of interest that is righteous; by taking this, the creditor does not 
fall from righteousness.’ 

In this way, in 50 months, the Principal becomes doubled; beyond that 
the Principal does not become augmented; — this is w^hat is meant.* 


Question .'—WhBit other rates of Interest are there, and how many are 
they ? ' , , 

On this point says ( 11.4-5) — 

[13] ‘ Interest has been declared by some to be of four kinds; of five kinds, 
by others; by others again, of five kinds: (a) Kdyikd (Ooirporeal), (h) 
Kdlikd (Periodic), (c) Chahra (Compound), (d) Kdrihd (Stipulated), 
(e) ShiJchd (Hair), (/) Bhogaldhha (Enjoyment, Use).’ 

And Vydsa — 

[14] ‘The interest in the form of milch cattle, beasts of burden and personal 
service is called Kdyikd, Corporeal.’ f 

But Ndrada [supplies the following definition of the Kdyikd interest] — 

[15] ‘Interest at the rate of one Par^, or Half-Pana or more, paid regularly, 
without detriment to the Principal is called Kdyikd ’ — (1.104) 

The term "Kdya^ (under this definition) stands for the Principal; that 
Interest which causes no detriment to this Principal, — ^i.e. which does not 
reduce it. — ^ Regularly^ — i.e. jesklj.— Panardha^ — is one Pana and a Half and 
so on. — ^For ^ parYtrdhddyd^ , Haldyudha- reads '‘pawvdhyd\ which means 
‘that which is vdhya, capable of accumulating for a hundred years, wdien 
the Principal consists of one Pana\% 


* This rule refers to the Brahmana debtor, says Vivddaratndkara, p. 8. 
f Vwddaratndkara (p. 10) takes the compound ‘do%(X-w%a-ibarma’ as standing 
for the use of milch cattle and beast of burden, Medhdtithi on Manu 8,153 includes 
under ^Kdyikd\ that payable by bodily labour or by the use of a pledged animal or 
slave. The translation above has adopted this explanation, as more comprehensive. 
Jolly also on Ndrada 1.104 says — ^‘Bfhaspati and Vydsa, derive the term ^Kdyikd' 
from ^ Kay a \ Body, and explain that it denotes bodily labour, or the use of a pledged 
slave’. 

J The Vwddaratndkara (p. 10) also has noted this reading and explanation 
and has rejected it on the ground that this reading has not been adopted by any 
other n%bandha. It adds the following notes — *Kdya^ is the body of the Principal. — 
^ Shashvat-pandrdhddya^ — ^what has been fixed at a definite rate — a Pana and a 
half and so forth, — fixed once for all by both parties. 
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It has to be noted here that the Kayikd, Corporeal, Interest, as defined 
by Vyasa (Text 41 above), wotild be inehided under the ‘Interest by enjoy* 
ment oruse’ (the sixth kind mentioned by Brhaspati under Text 13 above),— 
while as defined hj Ndrada (in Text 16) it is different from that. 

[Narada continues}— • 

[16] ‘That which runs by the month * is called Kalilcd, Periodic. — (1.103). 

Interest upon Interest is called Compound Interest. 

—(1.104) 

Says 

[17] ‘An enhanced % ^a-te of interest may be paid when it is one that has 

been stipulated by the debtor in view of the urgency of his need § ; and 
this is called the Stipulated, Interest. — -The excessive Interest 

stipulated in other circumstances, is not payable, ’ 

‘In other circumstances’ — i.e. to which the Debtor has been made to 
agree, by force. 

Brhaspati (11.7), defining the Hair -Interest, " SMkhdvrddhV) says: — 

[18] ‘The Interest that is realised day by day has been regarded as the 
Hair -Interest, (Shikhavrddhi); it grows daily like the Hair-tuft, and 
as the Hair ceases to grow only when the head is cut off, so the Interest 
ceases only when the Principal has been paid up. This is why it is 
called the Hair-Interest\\\ The Interest of Enjoyment consists in the 
rent of the House and the produce of land. ’ 

The "storm^ of the House is the rent realised from it; or the use of the 
Bed and other articles of furniture in the House. The enjoyment of the 
produce of the field that has been pledged is called ^Shada\ ‘Produce’; the 
term being derived from the root ‘Shadlr’ to cut (harvest).** — This has been 
called also ^Adhibhoga% ‘use of the pledge’. 

What has been Just said is only by way of illustration. For says 
Kdtydyana — 


* ‘Interest computed month by month is called Periodic,'* — says a Text. 
But ‘month’ here is only illustrative. What is meant is that interest which is not 
allowed to accumulate, but is realised day by day, or month by month. — ^Another 
kind of Periodic Interest is that in which the creditor has stipulated — you do not 
pay the interest at such and such a time, the Principal shall become doubled’ — 
(F^mdcr. i?.). 

t Interest charged on interest is called Ghakravrddhi, Compound Interest. 
Others explain the term as ‘wheel interest’; in the case of wheeled conveyances, 
— cart, etc. — ^interest is paid only for those days on which they are used. So also 
in the ease of beasts of burden — {Medhdtithi on Manu 8.153). 

{ That is, higher than the sanctioned rates of the eightieth part, or 2, 3, 4 per 
cent — {Vivddaratndkara,^. 10). 

§ The excessive rate may be paid only when it has been voluntarily agreed to 
by the debtor, not when he has been forced by the creditor to agree to it — 
{Vivddaratndkara, p. 11, and Viramitrodaya, p. 295). This text occurs in Brhaspati 
(11.9) also. 

{| The Hair -Interest is realised day by day, — ‘day by day’ standing for that 
number of days within which the debtor has promised to repay — ( Viramitrodaya, 

•If The necessary ‘m’ is found in Msb. 

** The Vtramitrodaya (p. 294) offers a different explanation: — Interest in the 
shape of the satisfaction derived from residing in the house that has been pledged, 
and also in the shape of using the grains and fruits and other things produced in 
the land that has been pledged. ‘House’ and ‘Land’ here stand for immoveable 
property in general. 
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[1§] ‘Where the whole us© or enjoyment of the Pledge has been assigned as 
the Interest, that transaction' represents what has been called the 
Interest of SInjoymenV 

That is, it is a case of ‘Interests of Enjoyment’ where the Rtipulation is 
that ‘the using of this article will constitute the Interest’. 

Thus then, (1) the Corporeal Interest is payable by the year; (2) the 
Periodic by the month; (3) Compound Interest is interest on the interest; 
(4) Stipulated Interest is that wMch has been agreed to under distress; (5) 
the Ha^r-Interest grows day by day; and (6) Interest of Enjoyment consists 
in the service of slaves, etc. (cattle). 

In reference to the fifth (Hair-Interest), first (Corporeal Interest) and 
sixth (Interest of Enjoyment )~~says Brhaspati (11.11)— 

[20] ‘Hair-Interest’, ‘Periodic Interest’ and ‘Interest by Enjoyment’ shall 
be taken by the creditor so long as the Principal is not cleared off’. 

That is, in the case of these three kinds of Interest, if the Principal 
remains unpaid for a long time, the creditor may realise even more than the 
maximum interest sanctioned, in the form of ‘double’ and the like. 


Apart from the ‘Enjoyment of the Pledge’, the debt may not be 
paid after tlxcee generations; as says Ydjnavalkya (2.90) — 

[21] ‘The Pledge is enjoyed so long as the Debt is not paid up — 

— ^which means that the Loan with a Pledge should be paid, even by 
the debtor’s great-grandson.* 

In continuation of the sentence‘The Creditor shall restore ’ — Vimu says — 

[22] ‘not the immoveable Pledge, imless there is a special agreement to that 
effect, — even when the Interest has reached the maximum’ — (6.7-8). 

That is, unless the Creditor has promised that — ‘When the Interest has 
reached the maximum, this Pledge shall be restored’, — even though the 
Interest may have reached the maximum, through the enjoyment of the 
Pledge, — ^he should not restore it to the debtor. f 
Says Ydjnavalkya (2.64) — 

[23] ‘In a case where a Pledge is given on the understanding that it is to 
be enjoyed after the Principal has become doubled, — ^the Pledge is to be 
restored as soon as the profit derived from the Pledge has made up the 
amount of the doubled Principal. ’J 

This also is to be taken as applying to the case where there is such 
an agreement accepted hy the creditor ; as it is simpler to take this text along 
with the above declaration of Fimw (Text 22). 


* This is an exception to the general rule that the debt ceases to be payable 
after three generations — says the Mitdksard.—Whekt is meant by the text is that 
even after the interest has reached the ‘double’ by computation of the enjoyment, 
— -the ‘interest* in the shape of enjoyment is to continue — (Vivadaratndkara, p. 13). 

f Even though the maximum Interest has been realised by the creditor, through 
the enjoyment of the Pledge, until the Principal is paid up, the creditor shall not 
give up the Pledge, unless he has previously agreed to surrender it after the lapse 
of a certain time — [Vivdda'natndhara, pp. 13-14). 

J ‘This text is applicable to cases where the income fromHhe Pledge is to be 
taken in lion of the Interest and also in reduction of the Principal. That is why 
this is known among the people as K^ayddhP-^Mitak^ard. 



8 


yiVlDAOHDSTTlMAJ^I 


From among the six Idiids of Interest (enumerated above in Text 13), 
four are not to be realised after one year; as says GotaTna (i.e. Gautama) 

[24] ‘One shall not pay (or receive f) interest beyond the year, — ^nor what 
is unapproved (or unaccumulated); nor Compound Interest, nor Periodic 
Interest, nor Stipulated Interest, nor Corporeal Interest.’ — (8,153) { 

It has been declared above by BfhcLspati (in Text 20) that the Corporeal 
Interest may be taken till the Principal is paid up; but that refers to the 
Corporeal Interest as defined by Narada (in Text 15, above; as it is only 
that which can be ‘without detriment to the Principal’ as stated hj Ndmda). 
The Corporeal Interest, on the other hand, which is mentioned hj Qotamm 
{Harm) in the text (24) just quoted, is the interest that is payable by 
service , — ^which is realised througb the service of slaves and others; that this 
is so is held on the strength of its co-ordination with what has been declared 
by BrhaspatL Hence the milking of the Cow, etc. is to be enjoyed only 
till the end of the year. 

The four Idnds of Interest — Compound and the rest, — ^which have been 
forbidden, are to be taken if it has been agreed upon§; such being the 
implication of the next sentence ‘nor what is unapproved’ (in Text 24). 

As a matter of fact, — (a) the receiving, through enjoyment, of interest 
beyond the ‘double’, (b) the realising of Compound Interest, and (c) when the 
Principal with accrued Interest has become doubled, then to treat this double 
account as the Principal and the realising of further interest on this new 
Principal,— all this is imrighteous; it is not meant that these are not payable 
at all; because that they are payable has been declared by Brhaspati (Text 13 
above). 

This is the reason why Brhaspati (11-12) says — 

[ 25 ] ‘To continue to retain and enjoy the Pledge after the double of the 
Principal has been realised from it, to charge Compound Interest, and 


♦ This should be Mami; as the text is actually Manuks, 8.153. The same 
idea is found in Gautama also (12.30, 34-35), but the words there are different. 

j- Though the prohibition is addressed to the debtor (‘shall not pay'), it is 
really meant for the creditor. — Or "nirharSt' may itself mean ‘receive’ — (Mitd.). 

J The interest that has been sanctioned in connection with ail castes — at the 
rate of 6 per cent — shall be realised for one year only, and not after the lapse of 
a year. Or the meaning may be that no interest shall be realised during the year. 
.... Or the meaning may be that at the time of the transaction itself, it shall be 

determined whether the interest shall be computed monthly or yearly 

* Unapproved ' — ^not sanctioned by the scriptures; but as this has been already 
prohibited under 8.152, ‘adrstd' should be taken as ‘unaccumulated’; the meaning 
being that interest shall not be received by the day or by the month, — until it has 
accumulated during several months ’ — Medhdtitki. 

§ The question is raised — ^why should there be a special prohibition of the 
‘Compound’ and other Interests, when the rates of Interest payable have been 
delmitely laid down as 2, 3, 4, 5 per cent. — ^The answer given by Medhdtitki is that 
this prohibition itself indicates that such Interests also are permissible under special 
circumstances ; as laid down in Ydjnavalkya and other Smrtis, 

ShuTcramti says — ^‘Creditors deprive people of their property by means of the 
Compound Interest; the king should protect the people from them’ — (4.5.633). 

Vivddaratndkara (p. 9) says — ^The meaning of the Text is that if the creditor, 
suspecting an early repayment of the loan, should stipulate that the loan must 
continue for a certain time, then he cannot stipulate thus for more than a year. — 
Ealdyudha, laoweYer, holds the meaning to be that, however much be the eagerness 
of the Creditor to earn much Interest, he should receive payment before one year 
passes, and not beyond that, — ^ISTor should he receive interest that is ^adrsia, not 
sanctioned by the scriptures. The Interests not sanctioned are the Compound 
Interest and the rest. 

The Kftyahalpatam adds the explanation that the Interest is to be calculated 
from the first month up to the end of the year — ^not beyond that. 
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to realise the Principal along ^ with. .Interest accrued (at the time of 
returning the Pledge),— all this .constittites Usury and is censured.** 

The taking; of Interest beyond the. double, the taking of Interest on 
Interest, adding the Interest to The Principal and then treating and realising 
it as Principal, — ^all these d>hree transactions have been condemned, — saj^s the 
OrhasthaTatnahara . 


Part (C) — Unstiptjlatbb Interest 
BbsJH Katyciyana — 

[26] ‘If a man, having taken a loan, goes away when asked to repay it, 
then Loan begins to yield interest after three months.’ 

^Uddhdra% ‘Loan’, here stands for ordinary Loan, without interest. 
After repayment has been asked for, interest l^egins to accrue after three 
months, t 
Again — 

[27] (a) ‘Having purchased a commodity, if the purchaser goes away, 
without paying the purchase-money, then interest begins to accrue on 
that monc'sy, after three seasons. 

(6) ‘Deposit, Balance of Interest, Commodity sold, and Purchase- 
money , — if these are not delivered on demand, they begin to yield 
interest at the rate of 6 per cent.’ 

^Kraya* * * § is article sold. — ^Vihraya^ is purchase -money. ‘After three 
seasons’ has to be construed with this second text (6) also. — ^Tiie upshot§ of 
the whole thus is that, in the case of a Deposit, Balance of Interest, Purchase- 
money or article sold, — ^not being delivered when demanded, — after six 
months (which constitute three seasons), interest at the rate of 6 Punaa 
per cent has to be paid by the Shudra; this restriction (to the Shudra) being 
due to the different rates of 2, 3 and 4 having been prescribed for the other 
castes (see Text No. 11 above). 


* It is censured — even though sanctioned by the scriptures — ^says Vivdda- 
ratndJcara. 

t Katyayana appears to have laid down several rules : {a) In one text he says 
— a man, having taken a loan, goes away without paying it, — ^that loan begins 
to bear Interest after one year'. This however has been taken by Ylramitrodaya. 
p. 302, to refer to eases where no payment has been demanded during the year. — 
(6) In another text, he says — ^‘If the man, while remaining in bis own place, does 
not repay the loan on demand, he should be forced to pay Interest, even though 
it had not been stipulated’. 

{ Vlramitrodaya (p. 302). — ^This refers to cases where no demand has been 
made by the vendor. In a case where the demand has been made, but no pay- 
ment made, Interest begins to accrue from the date of demand (see Text h below). 

Smrti-chandrikd (p. 363). — ^The rate of Interest ehargeabie in this case would 
foe the eightieth part. 

§ This does not appear to be the opinion of other authorities : For instance, 
Pardsharamddhava (p. 169) says that this is an exception to the general rule laid 
down by Ndrada that ‘even unstipulated Interest begins to grow after six month8\ 
and Vivddaratndkara (p. 15) says — ^What is meant is that if the vendor fails to 
deliver, on demand, the commodity sold, — or the vendor fails to pay, on demand, 
the purchase -money, — ^both become liable to pay Interest at the rate of 5 per cent. 
— ^Both these appear to hold the view that Interest begins to accrue immediately 
after the demand, not after six months, as stated by Vivddachintdmani. 
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Kdtyayana * * * § again-— 

[28] ‘A loan advanced tbrough affection should not yield interest, unless 
repayment has been demanded. If, on demand, it is not paid, it shall 
yield interest at the rate of 5 per cent.’ 

Pntidattam' is Loan advanced on account of affection. 

In this case. Interest begins to accrue after the lapse of three months jf 
in accordance with the above-mentioned statement of Kdtyayana (Text 26). 
Says (1.108) — 

[29] ‘No interest should ever be realised on what has been given through 
affection, unless it has been stipulated.} Even without an agreement, 
interest does accrue in such cases after the laps© of half a year.’ 

^Dattdnmn' — ^The here stands for mere giving {without any 

talk of repayment);! hence there is, incompatibility in this text with the 
period of ‘tlmee months’ spoken of above (in Text No. 26), where "’regular 
loans, are meant, 

Ag&>m (&B,ys Kdiydyaim)--- 

[30] ‘If a man, having taken a loan, goes away without repaying it, that 
loan begins to bear interest after three seasons.’ |1 

The ‘ going away ’ is not meant to be an essential factor, as is clear from 
the following (from Kdtyayana ) — 

[31] ‘Even while remaining in his own place, if the man does not repay the 
loan, on repeated demands,— then, he should be made to pay, even 
against his wish, interest, even though it may not have been stipulated,’ 

This however should be understood to refer to cases where the man has 
gone away through dishonest motives. 

In a case where the man has gone away on important business, and not 
through dishonest motives, — ^it should be as declared by Visnu in the following 
text — 

[32] ‘On the lapse of a year, they should pay the sanctioned Interest,** even 
if not stipulated.’ — (6.4) 

‘On the lapse of a year’ — ^i.e. after one year. 

The upshot of the whole is as follows: — -In all these eases, — of Purchase- 
money, Deposit, etc., if payment is withiield, even on demand — tlirough 
dishonest motives, ^ — Interest begins to accrue after six months; while in 
cases w'here there is no dishonest motive, it does so after one year. 

Says JVamda (2.36) — 


* This same Text occurs in Ndrada 1.109 also. 

f Other commentators do not accept this view. Asahdya (on Ndrada) and 
Vlramitrodaya hold that this loan shall yield Interest at the rate of 5 per cent fro 7 n 
the day of the demand. 

} Apardrka explains ‘anaMriiaw’ as ‘not demanded’. 

§ This is the explanation added by V€ramitrodaya (p. 301). It adds — ^Where 
the loan is taken without any understanding as to the time of repayment, Interest 
begins to accrue after six months. — So also Pardsharamddhava (p. 168). 

|{ According to another reading, found in Vlramitrodaya, p. 302, the period 
is ‘one y6ar^ Vivadaratnakarat p. 16, reads as here. 

^ In this case the Interest payable is 2, 3, 4 or 5 per cent (according to the 
caste of the debtor — {Vivddaratndkara, p. 16). 

** That is, at the rate of 2, 3, 4 or 5 per cent, according to the caste of the 
debtor — {Vivddaratndkaraf p. 16), 
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[33] ‘Price of things bought, wages, ' deposits, fines, what has been attained 
by fraud, improper gifts, etc.., and wi.nnmgs at dice, — ^these do not 
bear Interest, unless so stipulated.’ 

The Interest that has been declared payable under Kdiydycma^s text 
(No. 27 above), relating to Deposit and Purchase-money is in reference to 
the case whore the debtor has gone away through dishonest motives. f 

[In Text 33] — ^BhrtP is wages \ ^ ctbhihdrikam’' — wliat has been obtained 
by fraud or force; — "vHJidddfmm ' — what has been promised, without any 
religious motive; — '' dhsikapana’' — ^winnings at gambling, etc. J 
Samvarta — 

[34] ‘There is no Interest on 8tndhana\ on Interest already earned, on 
Deposit that has retained its condition, on what had been in doubt, 
or on what has been due from a Surety ; — ^unless it has been voluntarily 
stipulated.’ § 

^Stndhana ' — the Wife’s property spent by the Husband through love 
and affection. 

Similarly, having spoken of the ‘Husband, Son i| and others’, the same 
writer saj^s : — 

[35] ‘If any one of these (Husband, Son and others) uses the Strldhaim 
forcibly, he should be made to pay the Interest, and he should also 
suffer punishment. If, however, he uses the same lovingly and with 
her consent, he should be made to repay the Principal only, — ^whenever 
he may happen to have the wherewithal to pay it.’ 


Paet (D) — The Maximum Ii^tebbst allowed 
Says Vydsa — 

[36] ‘What is due from the Surety, the loan whereof the Pledge has been 
enjoyed (used up), that which has been offered (by the debtor) but not 


* The translation adopts the reading ^yachchdbhihdrikam^ which has been 
adopted by Vivddachintdmani and Vivddaratndkara (p. 20), Other digests read 
^yashcha prakalpitah^ which means ‘[the fine] that has been imposed* * * § . 

f The MSS. a and h read this passage difierently — Hachchhadmapraveshitaparam 
vrddhdvapyevam^ (Ms. A)^eknd ^tachchhadmandpraveshitapar am vrddMvapyevatn, 
achchhadmandpraveshitaparam vf’ddhevapyeva7n^ (Ms. B). It is best as in the 
printed text. 

f The ‘Price of things bought* and ‘Deposit’ in this text stand for other 
than those that have not been repaid on demand ; as for those the Interest payable 
has already been laid down before.—** Pme’ — ^here stands for the Highest Amercement 
and the rest. — ‘Improper gift* — ^what has been offered, not actually given, without 
any religious motive. — is Interest agreed upon by both parties. 3Qn 
eases where they have already agreed upon the rate of Interest payable, that has 
to be paid of course — {Vivddaratndkara, -p, 20). 

§ *Stridhana ’ — ^the six kinds of it as defined in law — ^which has been borrowed 
by the husband. — tX)epo8U, eifc.’— the deposit meant here is other than the one 
that has not been restored on demand.— ‘If been in doubt .'" — In regard to 
which there had been a doubt as to whether or not it was payable, or it was only 
subsequently decided that it was payable.— etc .'" — ^if stipulated, it has to be 
paid in these cases also — {Vivddaratndhara, p. 20). 

^Deposit, etc.'" — i.e. which has not changed hands . — *‘From a Surety" — i.e. from 
the man who had stood security for the repayment of the debt — {Fardsharamddhava, 
p. 170). 

[j The right reading is ^hhartr-putrddln^ as in both MSS. 
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accepted (by the creditor), Fines, the Wager and the Promised Gift,— all 
this does not yield Interest; nor when the debtor is held under restraint. 
As regards the amount due from the Surety, he has to pay only the 
double.’ 

That is, in the case of the security -account, it does not become doubled 
(by the accruing of further interest). 

^Bandha^ stands for the Pledge to be kept. — 'Prapanna ^ — one who is 
kept under restraint by the creditor, SkulJca' stands for the amount 
that had been stated. — ^Pratishruta ^ — ^the gift that has been promised. This 
last must refer to the Improper Gift, as it is simpler to take it thus in view 
what has been declared by iVdrada above (under Text 33). 

Saj^s Ydjnavalkya {2A4t)"~ 

[37] Tf the creditor does not accept the loan he had advanced, — ^when it is 
being repaid to him, — ^it should be deposited with a middle-man (neutral 
party); and thenceforth, it ceases to yield interest.’ 

Ootama (12.33) — 

[38] ‘The debt of the man held under restraint does not yield Interest.’f 
That is, it ceases from the day of the restraint. J 

The question that arises next is- — ^If the debt remains unpaid for a long 
time, to what extent does it increase ? 

In answer to this, says C 12.31) — 

[39] * * * § If the loan remains outstanding for a long time, the Principal becomes 
doubled.’ 

That is, even though the time elapsed might justify even the trebling, etc. 
of the Principal, the douhlmg of it is all that is allowed. 

This applies only to the case of Gems and such things. § 

In this connection, Af anti (8.151) lays down certain special rules: — 

[40] ‘ Interest on |1 loan taken % at one ** time shall not exceed the 


* Vivddaratndkam (p. 21) takes *SkulJcmn pratiskrutam* together and takes it 
to mean ‘the fee that one has agreed to pay ’. 

t The meaning is that — ^‘the debt of a debtor who, being desirous to pay, is 
imprisoned by the king or others,— who is thus unable to pay — does not increase 
from that date ’ — Paradatta {commentOfTy on Gotania). 

J The right reading is 'avarodhadindt na vardhate^ — as in the two MSS. 

§ According to Vivddaratndkara {p. 17), however, this refers to ordinary loan- 
transactions. — See below for further notes on this point. 

1} There is some confusion regarding the exact meaning of the term 
' Ku^davrddhiy. Curiously enough the Vivddaehintdmani restricts it to the loan 
of gems and such things.’-~'Medhdtithi howo-ver takes ^Kusula^ in the sense of 
^ monetary loans the advancing of money for earning Interest. He goes on to say — - 
‘or the money advanced may itself be called Ktmda \ 

'Taken’; the word in the text is 'sakrddhrtd’ ; it is so read by Vivddachintd- 
mani; which however notes later on the other reading ' sakrddhitd’ , which it 
says is ‘wrong reading’ I'apapdfhah’ as read in the MSS.]. 'Ahrtd’ means taken, 
borrowed; while 'dintd’ means the stipulated (Interest). The reading 'dhrtd’ is not 
accepted by Medhdtithi, who remarks — ‘If the word is read as dhrtd', then the 
exact signification of ‘salfcri’ becomes doubtful’.- — 'It is not eausy too to construe 
*dhrtd’ in the feminine (which should qualify the loan, kusida which is what is taken), 
'AhUa \ ‘stipulated’, therefore, should be accepted as the right reading. 

** The exact si^ification of the term ‘stipulated at one time’ has been thus 
explained by Medhdtithi ‘This phrase has been added with a view to the renewal 
of loans ; even after the Principal has become doubled, if the creditor is willing to 
earn further Interest, and the debtor also wn'shes to retain the money for the purpose 
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double.* In the case of Grains, Fruits, f Wool % and Beasts of Burden, 
it shall not go beyond the quintuple.* § 


of carrying on some larger business, he renews the bond, entering, as tiie ne^' 
Principal, the former Principal along with the Interest accrued up to date, and 
thenceforward, it is on this new Principal that Interest begiiLS to accrue ; so that tht‘ 
original Principal, though already doubled, continues to grow further. — It also 
continues to grow further when transferred to another party. — Ail those cases are 
excluded from the purview of the present rule by the phrase “stipulated for the 
first time”, — Some people have held that this rule refers to a case where the whole 
amount of Interest accruing during the year is paid at on© time. But this is not 
acceptable. ’ 

Apardrka (on Yajnavalkya 2,39) remarks on this text of Manu: — What the 
phrase at one time means is that even after the Principal has become doubled, the 
Interest may, with the consent of the debtor, be added on to the Principal and 
thus it will go on growing further. This applies to loans of gold. 

Mitdkmra (on Ydjhavalkya 2.30) has the following remarks : — * This rule applies 
to cases where the loan is advanced at one time and also repaid at one time. If 
the transaction is renewed either between the same parties or through a tliiid inter- 
mediary, then, — after the adjustment of the loan-accauiit, by addition and 
subtraction, the new Principal becomes the subject of a xxew transaction and as 
such, begins to earn further interest. — ^Even where the original transaction stands 
and continues, — if the creditor has gone on realising his Interest either daily or 
monthly or annually,-— there is no chance of his dues (Principal and Interest) 
hecoming doubled ; so that in such cases, the Interest does continue to accrue even 
when after what has been realised is actually the double of the Principal. ’ — According 
to Mitdkmra then, the present rule is applicable to cases where the entire loan has 
been advanced at onetime (not from time to time), and the repayment also is made 
at one time, after the accounts have been made up after the lapse of some time, 
and the payment thus, of the entire Principal along with the accrued Interest, is 
received at one time; so fhdA the total amount received does not exceed the double 
of the Principal. . 

The V yavahara-mayukha (p. 171) agrees with this view. 

* ‘ Double \ — The exact words of Manuks text are — ‘ Vrddhih dvaigunyam ndtyBti \ 
'the Interest shall not exceed the double’; and if it is the Interest that is to become 
double, then such an Interest, along with the Principal, would make the amount 
payable treble of the Principal, which is not what is intended, — ^Medhatithi has 
met this difficulty in the following manner: — In the compound *dviguna^, the 
term ^guna^ stands for fold or pari; and when we come to look out for the whole 
of which it is a part, it is the Principal which, from the context, appears to be that 
whole. Hence when the Text speaks of the ‘double’, what is meant is the double 
of the capital advanced.^ — That this is the real intention of the law is clear from the 
text of Ydjnavalkya (2.64) — -which says that ‘The Pledge is to be redeemed when the 
Principal has become doubled*, — and that of Qautama (12.31), which says — ‘When 
there is delay the capital advanced shall become doubled 

Soda ’ has been explained by Vivddachintdmani a&^Shmya what is harvested’. 
This however does not appear to be right; as ‘ grains ’ (‘ dhdnyam") also are harvested . — 
Medhdtithi explains it as 'fruits of trees because (he says) grains here are mentioned 
separately. — Vivddaratndkara (p. 17) explains it as 'fruits growing on trees’. 

%'Lava\ — says Medhadithi — stands, among northerners, for wool. — Vivdda-> 
ratndkara (p. 17) explains it as ‘the wool growing on sheep, etc. 

§ 'Quintuple^ — Medhdtithi adds the following notes: — Another Smrti text 
{Ndrada, p. 107) lays down ‘ quadruple ’ in the case of grains. The law on this point 
is as follows : — If the money-lender has become reduced to poverty and the debtor 
has become opulent, — Shaving earned much wealth by means of the grain borrowed, 
— “then it is to be quintuple, and in other cases, it is only quadruple \ 

Vivddaratndkara (p. 17). — In the case of these things, it may so happen that the 
man has borrowed a hundred at the usual rate of 2 or 3 or 4 or 5 per cent ; but after 
the lapse of a long time, he is not able to pay more than 500 ; then this is all that 
is payable. — In regard to grains, Brhaspati has placed the limit at quintuple; Visnu, 
Mardchi, Vashtstha and Hmita at triple. The exact amount payable, under the 
circumstances, is to be determined either by the circumstances of the debtor, or by 
considerations of the high or low prices at which grains are selling at the time. 
So also in the case of other things. 
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Tbat is, in the case of Gems and such things borrowed for the first time^ 
the Interest is only double ;~and in the case of Grains and other things, the 
Interest is quintuple. 

Thus the sense is that when the loan -transaction is entered into more 
than once, the Interest may be more than double.— Such appears to be the 
view of the and others also. — The reading "dhitd^ (in place of 

therefore is not right. 

"Vdhya ^ — ^Beasts of Burden; such as the ox and the like. — 'Shada'" is 
what is harvested.— V is what is clipi)ed, shorn, e.g. wools, except 
that'Of sheep. 

That in the above text, the Sheep\s wool is not excluded is shown by 
the exception \^apavddaka' as in MSB.] provided by Kdtydyana — • 

[41] ‘Of gems, pearls, corals, gold and silver,— the Interest stops at the 
double; also on fruits, silks and wool.’ 

And Gautama {12 . — 

[42] ‘On animal-products, wool, field-produets and beasts of burden, the 
Interest shall not exceed the quintuple.’* * * § 

"'Animal-product^ here stands for milk and other things, with the exception 
of Clarified Butter ; as is indicated by the following text of Kdtydyana — 

[43] ‘For all oils, wines and Clarified Butter,— as also of molasses and salt, — 
the Interest has been declared to be octuple.^ 

Says Brhaspati (11.13) — 

[44] ‘On gold, the Interest may make it double; on clothes and base metals, 
treble; on grains, quadruple; so also on field -products, beasts of burden 
and wools.’ 

^Shada\ ‘field -product’, here stands for produce of land, other than 
grains, — ^such as fruits and the like.f 
Visnu — 

[45] ‘On Rasas (liquids, flavoui'ing substances),! it is octuple (6.14); on 
females and cattle, the Interest is in the shape of their progeny.’— (6.15 )§ 


* V ivadaratnakara (p. 18) includes Clarified Butter also; — \field-products " — 
grains, like barley, wheat, etc., and also plantains, mangoes and other fruits- 

Earadatta (says Buhler) mentions another explanation of this text of Gautama’s s 
‘If products of animals, etc. have been bought and the price is not paid at once, 
that may increase five-fold by the addition of Interest, but not to a greater sum. ’ 
f ‘Gold’ here stands for Gold and Silver, "Kupya* stands for all metals other 
than Gold and Silver, i.e. Copper and the rest. 

{ Such as Cane-juice and the like — says V ivadaratnakara, p. 19. 

§ The compound ^ pashustrindm* has been taken to mean ‘cattle and females 
(slave-girls) or ‘ female cattle Apararka and Mitdksard take it in the latter sense. 
— ^When female cattle is lent out on Interest, its progeny is to be the sole Interest 
payable,— says Apararka. — Mitdksard says — ^The lending out of cattle is done 
by persons desirous of having it maintained and obtaining' its offspring; and the 
receiving of such cattle on loan is done by those who are desirous of tending the 
cattle and obtaining the milk.— adds that the Text may be taken to 
mean ‘cattle’ and ‘females’,— the latter standing for slave-girls. — ^According to 
Smrti-chandrikd (p. 362) females stand for slave-girls; it adds that if there is no 
progeny, the only Interest obtained is in the shape of the maintenance and safety 
of the property lent.— V ivadaratnakara (p. 18) has the following notes: — ^‘Females’ 
— slave-girls and the like, * cattle*--— cow, she-buffalo, etc, — ^are handed over by the 
owner who is unable to maintain them, to another person, for the purpose of having 
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Brhaspati (ILM-IS.)-— 

[46] ‘On. pot, herbs, it has been declared to be quintuple; sextuple on seedn 
and sugar-cane; octuple on salt, oil .and, spirituous liquor; also on molasses 
and honey; — if the loan has been of long standing.’ 

The octuple (laid down by in Text No. 45) in connection with 

Rasas (Liquids or flavouring substances) should be taken as referring to tiie 
salt, etc., because these have been specifically named in the present text.*^ 

. In another Text, Vashistha (2.46-47) has laid down "treble’ (in connec- 
tion with jRusa^) 

[47] ‘Double in Gold; treble in Grains; the same with Rasas (Liquids, or 
Flavouring Substances), as also flowers, fruits and roots; octuple on 
articles held by the balance.’ 

This ‘octuple’ must be understood to be applicable to things other than 
Gold and the like; as in regard to these special rates of Interest have been 
specially prescribed, t 

Says (11,16)--- 

[48] ‘On grass, wood, bricks, yarns, substances from which spirituous 
liquor is extracted, leaves, bones, skins, weapons, flowors and fruits, — 
there is no Interest prescribed.’ { 

is what forms the basis of the Faistl liquor . — ^HetF is weapon. 
This rale is meant to prohibit the charging of interest in the case of 
these articles, if it has not been stipulated; in eases however where, on 
account of the exigencies of business, the Debtor has agreed to pay Interest, 
it is payable of course. It is for this reason that under Text No. 41 Kdtydyana 
has spoken of ‘double Interest’ on ‘field-products, silk and wool’, and under 
Text No. 47 VasMstM hB^s spoken 6f the ‘treble Interest’ in cormection with 
‘fruits, flo-wers and roots’. 

In connection with grmws, there are several I'ates of Interest, according 
to the value of the grain advanced. For instance, if the price of the grain 
after harvest is only a little less than the price at the time of the advancing 
of the loan and at the time before the harvesting , — the Interest would be 
‘double’ ; while if the price after harvest is much less, it would be ‘quadruple’ ; 
and if it is still lesser, it would be ‘quintuple’. — All that is said in this con- 
nection with regard to the Interest becoming ‘double’ and the rest, means 
that it is the Principal § that becomes so doiMed, etc. ; as no lapse of time is 
mentioned in the texts. 


them maintained and obtaining their progeny; the understanding being that the 
keeper shall enjoy the services of the slaves and the milk of the cattle. If this 
arrangement continues for a long time, the only Interest payable is in the form of 
Progeny ; there is no other Interest. 

* But Vivddaratndhara (p, 19) has taken ‘msa’ to mean Cane-juice, etc. 

t ^Articles held by the balance^ — such as Camphor and the like — ^says Vivdda- 
ratnakara (p. 18), and it adds that this refers to those ‘articles held by the 
balance ’ the rates of Interest upon which have not been specially laid down. 

This rule relates to those countries where the custom is that in the case of 
grains. Interest can extend only to the Treble and so forth ; or to cases where the 
Debtor is very poor — ( Vlramitrodaya, p. 298), 

In tills matter the exact rule to be applied to any particular ease shall be 
determined by the capacity of the Debtor and also the condition of the times — 
whether there is famine or not, and so forth — {Mitdhsard and Pardsharamddhava, 
p. 171). 

J By another reading noted in several digests, the meaning is that ‘Interest 
does not cease ’, — ^i.e, it goes on accruing indefinitely. This is more in keeping with 
Vashistha. 

§ The right reading ^mulcmdtra* is supplied by Mb, 
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Says Hdrita (in regard to the variability of Interest according to the 
price of the grain) — 

[49] ‘At the time of the new harvest, grain becomes double; it may rise up 

■' to 'treble.’' * * * § ■ ^ - 

That Interest is determined by the price of things is indicated by Manu 
also in the following Text— 

[50] ‘As regards the exact amount to be paid, the Interest shall be that 
which is fixed by persons expert in sea-voyages, and those capable of 
calculating the profits in connection with particular places and times ’ 
— (8.157)t 

Knowing that there is much profit from trading on the seas, they fix 
a higher rate of Interest on loans relating to it. 

To the same effect Hanto also — 

[51] ‘According to some people, the rate is one Paim per month on each 
Purdim,' t 

Ndrada also has declared as follows— 

[52] ‘This is the general rule for Interest payable on loans. There are 
special rules according to the local usages of the country where the loan- 
transaction has taken place. In some countries, the loan may grow 
till the double of the Principal has been reached; in other countries, it 
may grow till it becomes treble, or quadruple, or octuple — (1.105-106).§ 

For instance, in some other country it may be that the amount that 
fetches a seer (of grain) before the new harvest, fetches four seers after the 
harvest ; when there is such knowledge of the effects of time and place,— and 
accordingly Interest accrues even after the Principal has reached the double^ 
etc. [read "dvaigunyepi ldbhah^ as in MSS.] — ^these latter alternative rates 


* At the advent of the new harvest,— even though only two or three months 
might have elapsed since the advance was made, the grain becomes doubled. If it 
is not repaid at the new harvest, then it goes on to increaseup to Treble; beyond 
that it does not rise — ^says Vivddaratndkara, p, 12, 

f "Sea-voyage'’ stands here for all tradesmen. — "Places and times* — ^those who 
know that trading in such countries brings such profits— p. 11 ; 
al&o Krtyahalpataru), 

Medhdtithi — ^‘Sea-voyage’ has been mentioned only by way of illustration. 
What is meant is that whatever Interest is fixed by traders who know all about 
journey by land and water should be determined as the exact amount to be paid. 
— Some people have taken this text as supplying the answer to the question — ‘In 
a case where the Debtor has entered into a contract on the strength of profits to 
be made at a particular place and time, — ‘but on reaching that place, he does not 
make that profit — ^what is the amount of Interest that he should pay ? ’ — ^The 
answer is that in such a case the King shall decide as due that amount which may 
be fixed by those tradesmen who know each other’s circumstances and the chances 
of profit and loss. 

Dealers on the seas should pay 20 per cent — says the Arthashdstra (p. 64), 

{ According to the VivddacMntdmani, this rule is to be taken as fixing the 
rate of Interest in accordance with the value of the commodity traded in. — ^Not so 
Vivadaratndkara (p. 11), according to which it lays down a different rate of Interest 
for Debtors of ‘mixed castes’. This is the opinion that Vdchaspati has in view in 
his notes after the next text. 

§ According to Asahaya, what Ndrada* s text means is that where local customs 
obtain, differing from the rules previously given, they have to be followed; — ^which 
favours VdchaspaWs former explanation. 
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are payable; or these rates may be taken ' as applying to the four castes 
respectively. 

Or in Text 51 above, in place of ^mdsam\ we may read‘s ulam^ the 
meaning, in that case, would be that in two or three months the quantity of 
cotton payable would'be ‘double’ ;' when more time elapses, the grain payable 
may be treble*, but in the case of Fumrm (gold coin, standing for monetary 
transaction in general) the Interest would go by Paims, 

The Raindkara says this rule applies to the ‘mixed castes’. Cultured 
people hold that in the case of grains, the trebling or quintupling is due to 
the length of time. 


PaBT (E)— PLEDaE 

Says iSTdracfot (1.117) — 

[53] ‘That to which a title is created is a Pledge {Adhi); it is to be understood 
to be of two kinds: (1) That which must be released within a stipulated 
time, and (2) that which must be retained till the debt has been dis- 
charged.’ t 

stands for ‘the other kind 
Again, says (1.1 25)-— 

[54] ‘The Pledge should be treated as it was delivered; if the Pledge is 
destroyed, there is loss of Interest; similarly if, tlirough the negligence 
of the Creditor, the Pledge becomes damaged.’ 

‘Viparyaya^ is Destruction . — Vihrti ’ is Damage, — ^breaking for instance. 
What is meant is that when there is loss or damage of the Pledge, through 
the negligence of the Creditor, there is forfeiture of the Interest. J 


* Ma and Mb read throughout this passage Hulam^ for ^iunam^ in the printed 
text. That is the reading that we have adopted. 

*1* According to Asahdya, the Pledge to be released within a stipulated time 
is_ again of two kinds: — It may either be deposited with a ‘Keeper of Pledges’ 
{Adhipdla; the modern Official Assignee?) who is to return it to the Debtor at the 
stipulated time; or it may be delivered to the Creditor himself on the condition 
that it is to be returned after the lapse of a certain period. The usufruct of ‘ the 
Pledge to be detained till the debt has been liquidated ’ shall belong to the 
Creditor — ^till the debt has been wholly paid up. 

Says the MitdJcsard (under YajHa, 2,51 ) — ^At the time of depositing the Pledge, 
the Pledger stipulates — ‘I shall repay the debt at the time of the Diwali and redeem 
this Pledge; failing this, the Pledge will become your property’; — this is the 
first kind of Pledge; — ^it is of the second kind when no such time is specified for 
resumption and the Pledge remains with the Pledgee, as a Pledge, till the debt is 
discharged; till then he keeps the Pledge in his custody. 

{ By damaging the Pledge, the Pledgee forfeits the Interest ; i.e. he loses the 
produce of the land and the use of the dwetling-house — {Asahdya), 

The Pledgee shall preserve the Pledge ; if, through his negligence, the article 
is lost or damaged, the Creditor loses the Interest — V ivddaratndkara (p. 22). 

So also Vlramitrodaya, p. 306 and Smrtichandrikd, p. 327 ; according to the latter, 
the text quoted contains two statements — (1) If the Pledge becomes lost, the 
Pledgee loses all his Interest, and (2) If the Pledge becomes damaged and is restored 
to the Pledger in the damaged condition, the Creditor loses his Interest. It proceeds — 
This rule applies to cases where the Interest accrued is sufficient to restore the Pledge 
to its pristine form. — 'Negligence* stands for causes other than use by the Pledgee; 
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So also Kdtydyarui [this is the same as Ydjnavalkya 2.59] — 

[55] ‘If the Fudge to be kept is -used,, there is no Interest so also if there 
is any loss or damage of the Pledge given to he used. If it is lost or 
damaged, — except by an act of God or of the King, — ^it must be made 

good.’ t 

Says 

[56] ‘In the case of the Pledge fo he used^ the Creditor shall receive no 
Interest.’ { 

The term •sopakdre'' in these texts means ‘on being used’. Mere wse 
of the Pledge being sufficient to bring about the forfeiture of Interest, the 
mention oihss or damage (in Text 55) simply adds another reason, —both the 
reasons conjointly serving the same purpGse.§ — The meaning thus is that 
if any sort of Pledge becomes unfit for use, — ^by any act of the Creditor, — 
the Interest becomes lost. 

Again — 

[57] ‘The fool who, without the owner’s permission, uses the Pledge, shall 
have to remit half the amount of the Interest as Compensation for such 
use’ — (Man'W 8.150 ; also iVdmda i.l28),j| 


what is meant is that, if the Pledge is damaged by such other causes, the Pledge© 
shall either restore it to its pristine form or lose his Interest; while if the Pledge 
given for being kept has been damaged by by the Pledgee, then the Pledgee shall 
both lose his Interest and return the Pledge after restoring it to its original form.— 
‘'Damage^ stands for diminution, transference, deterioration and such other con- 
tingencies as tend to alter the character of the article. 

According to Arthashdstra^ ‘the Pledge has to be restored on the payment of 
the debt, in the same condition in which it was pledged 

* According to the explanation prowded by Vdchaspati below, of the word 
‘ 80 pahdre \ the meaning of the second sentence would be — ‘So also if the Pledge is 
used and damaged^ But no other writer has taken it in this sense; neither any 
commentator on Ydjnamlkya, nor any digest-wiiter ; ail of whom are agreed in 
taking it as translated above. The same term \sopaJcdre' occurring in M ami has 
been taken as above, — ^not as Vdchaspati takes it. 

t ‘ Pledge to be used ’ — such as utensils.-“‘Dama0'ed ’ — ^rendered mifit for us© by an 
act of the Creditor. — ^Sopakdre^ — i.e. such things as Bullocks and the like, where 
there is no Interest payable, except the using of the Pledge. — ‘^Nastah^ — dama^ged, 
spoilt, broken or otherwise rendered useless; — ^vinastah ^ — totally destroyed. In 
both cases the Pledgee has to restore the Pledge either by paying its price or by 
other means — [Vivddaratndkara, pp. 23 and 25). 

If the Pledge to he used— meh. as the Bullock and other useful and helpful 
articles — has been nastah^ damaged, changed for the worse, it should be restored to 
its ori^nal condition and then restored ; and the Interest, if any, becomes forfeited ; 
— ^if it is 'vinastah totally destroyed, it shall be made good to the Pledger by paying 
its price. — ^The meaning of the first sentence is that ‘if the Pledge to he kept is used, 
there is no Interest to be paid ’ — (Mitdksard). 

{ ‘Pledge to be used’ is of two kinds: (1) That in which the profit consists of 
some form of product of the pledged article; e.g. the milch cow; and (2) that which 
is used as it stands; e.g. wrought gold and such articles. If^sopakdra^ here stands 
for the Pledge to he used, the rule is that while such Pledge is being used by 
the Creditor, he shall receive no Interest. 

^Sopakdre" is Pledge to be usedssnys Smrtichandrikd (p. 325). 

§ This explanation of ^ sopakdre^ is against ail other authorities, 
jj MedhdtitM says (on Manu 8.150) — ^This rule is applicable to eases where the 
Creditor makes only partial use of the Pledge, — distinguished from cases of total 
appropriation, which has been dealt with under 8.144. By partial use the article 
only becomes deteriorated; hence the Creditor forfeits half the Interest. In a ease 
however, where the Pledge consists of new clothes and such articles, these, on being 
used, become spoilt; and in this ease the user does not only lose the Interest, he 
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[58]^' ‘If .the. Creditor, without the.. Pledger’s permission, takes work out of 
an rmwilling Pledge, -~he should be made to pay the price of such work; 
or else he forfeits the Interest 

According to this text of Katy^yana, the whole of the Interest is lost 
if an unwilling Pledge is used; but he loses only half the Interest in the case 
of the Pledge consisting of the slave and such articles (as laid down in the 
former text), [which is really Manu 8.150, but has been quoted by Vdchmpati 
as Kdiydyana' s ], — ^But if there is using of the Pledge to he kept, there is loss 
of the whole Interest (as laid down in Text 55 above). 

Says AT’drada (1.126) — 

[69] ‘If the Pledge is lost, the Principal becomes forfeited, — except where 
the loss has been due to an act of God or of the King.’ f 

(11.20) says — 

[60] ‘If the Pledge has been used and rendered worthless, by such use, 
the Principal becomes forfeited. If a very ^^a^luable Pledge is damaged, 
the Pledgee must render satisfaction to the Debtor.’ % 

This refers to case of loans without Interest, 

. Says Vycisa — 

[61] ‘If the Pledge in the shape of Gold and the like is lost tliroiigh the 
negligence of the Receiver, the Creditor should be made to pay its value, 
after having realised his own Prmcipal with Interest accrued.’ § 


has to make good the value of the article. — Others have explained these rules as 
applying to the ease where the Pledge has not been redeemed even after the Principal 
has become doubled; and as the user’s fault in this case is insignificant, he is to 
lose only half the Interest. But this view is not acceptable. 

‘Ha?/’ stands here not for the exact half^ but for the amount that would be 
computed to be the monetary value of the use made by the Creditor. This rule 
applies to a case where the use is not forcible — (Viramitrodaya, j), 307). 

Vivddaratndkam (pp. 2.3-24) thus sums up the sense of Manu : (a) Where 
the Creditor uses the Pledge without permission, he forfeits half the Interest; 
(6) where, even though forbidden, he persists in using it by force, he forfeits the 
entire Interest; — (c) if he does not renounce the Interest, then he should satisfy the 
Pledgee by paying him the computed monetary value of the use made by him. 

* This text {Katydyanu' s, Ko. 58) refers to cases where the Pledge is in the 
form of animate objects — Slaves, Bullocks, Horses, etc. — (Apardrka). 

^Unwilling'* — ^this applies to Slaves only.— ‘Pnee’ — wages in the case of Slaves 
and hire in the case of Bullocks, This ride refers to Pledges given to be kept — 
(Smrtichandrikdj p. S26), 

'‘Made to pay’ — ^by the King, to the Debtor. 

f "Act of God’ — such as Fire, Floods, Anarchy and so forth. — "Act of the King’ — 
i.e. an action taken by the King, without anything wrong done by the Pledgee — 
{Mitdksard oxi2,d^). 

Act of God ’ — circimistances beyond human control — {Smrtickandrikd}. 

J "Rendered worthless’ — i.e. entirely incapable of being used. — "Very valuable’ 
—i.e. whose value exceeds the amount to be recovered from the Pledger- — 
( Vivddaratndkara, p. 25). 

The loss to the Pledgee should be in proportion to the extent to which the 
Pledge has been rendered useless; and in the case of the ‘very valuable’ Pledge, 
the Creditor should deduct his own Principal and Interest from the value of the 
Pledge and pay the balance to the Debtor. This is what is meant by ‘satisfaction ’ ; 
which does not mean that he should be paid whatever he wants. This is made 
clear by Manu 8.144 — {Smrtichandrikd^ p. 328; also Vlramitrodaya, p. 309). 

§ If he does not pay the value, he loses his Principal — (Vlramitrodaya, 
p. 309). 
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Says (11.21) — 

[62] ‘If a Pledge be destroyed by an aot of God or of the King, the Debtor 
shall deliver another Pledge, or repay the loan.’ 

And iVarada (1.130) — 

[63] ‘When a Pledge, though kept with care, loses its value in course of 
time, the Debtor shall either give another Pledge or repay the loan to the 
Ci’editor.’ 

And (5.181-182) — 

[64] ‘If one has pledged more than a “bull’s hide” of land to one person, — 
and without having redeemed it from him, pledges the same to another, — 
he should suhfer corporeal punishment. If the area of the land be less, 
he should be made to pay a fine of 16 Suvarv^s,' 

What this means is that the later Pledge -transaction is not valid, — Such 
is the opinion also of Pdrijatat Eatndkara, Smrtisdra and others. 

From this it is to be understood that there would be no objection to the 
owner selling the plot of land in question. 

Says Fi^w (5.183) — 

[65] ‘That plot of land, — ^more or less,-— the product of which would maintain 
one man for one year, is called BidVs 

Again [Visnu } — 

[66] ‘If the same article has been pledged to two persons, and there is a 
dispute between these, the victory should lie with the man who has had 
use (possession) of it without force.— -In case the pojssession (use) of it also 
by the two men has been of equal duration, — it should be equahy 
divided between the two. Such is the law in regard to gifts and sales.’ 

This is a rare case; and in such cases where there is equal evidence on 
both sides, the decision should be arrived at by means of ‘Supernatural 
Methods’ (Ordeals). 

Sa>yB Kdtydyana — 

[67] ‘If, without any fault of the Creditor, the Pledge should sink in value 
or perish, the Debtor should be made to deliver another Pledge; the 
Debtor does not become absolved from the debt,’ * 

For the idea that, — ‘in the event of a pledged bullock or the like 
dying by chance while pledged, the Pledgee forfeits his Principal’, — ^the only 
authority consists in uiadisputed custom. 

Again IKdtydyana ] — 


* What is meant is that — if, without any fault of the Creditor, the pledged 
article becomes useless, — the Debtor should produce another Pledge equal to it; 
and he does not become absolved from the debt without paying it. — ^As regards the 
view held by some people that — in the event of the pledged Bullock and such 
things perishing by chance, the Creditor forfeits his Principal and the Debtor loses 
his property in the form of the pledged article (the account between them becoming 
thus squared)’, — ^the only authority for this could be an undisputed custom to 
the effect ; but if such a custom does exist anywhere, it should be taken as referring 
to Pledges to housed — {Vivddaratndkaraf p. 26). 
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[68] ‘In a case where the Pledger * (or his heirs) is lost (*and the Principal 
has become doubled), the Creditor shall surrender the Pledge to the King; 
thereafter, it shall be notified and sold,— such is the la-w. Out of the 
sale-proceeds, the Creditor shall receive his Principal with Interest and 
surrender the balance to the King.’ f 

Ssbjs Brhmpati— : 

[09] ‘When a house or plot of land has been pledged for — if the period 

fixed for such use has not expired,— the Debtor cannot recover his 
property, nor the Creditor his loan.’ 

"Bhoge ^ — -for use.— Wa praharsanvitam ^ — the stipulated period of use 
has not expired. 

[70] ‘After the stipulated period has elapsed, the ownership of both over 
both becomes established. But even before the expiry of the stipulated 
period, they can come to an arrangement with mutual consent.’ 

‘Pm&arsa ’—Stipulated time-limit. J 
Says ilfanw (8.143) — 

[71] ‘There shall be neither transference nor sale of the Pledge (by the 
Pledgee) merely by the lapse of time.’ 

^ Kdlasamrodhay — the Pledge being retained for a long time. — ‘ Nisarga^ 
is the transference of the Pledge to a third party, on mortgage for a larger 
amount. Haldyttdhaf however, takes it as ‘ giving away ’ . — ^I’he whole sentence 
should read as— ‘Transference and sale should not be done by the Creditor’, 
Others, however, have explained the sentence as follows: ‘As the Creditor 
has not yet acquired any proprietary right over the pledged article, there 
can be no possibility of his transferring and selling it ; and it cannot be right to 
forbid what is not possible; consequently, the words should be taken to 
mean that “ on aecoimt of the samrodha — -i.e. stipulation fixing the time-limit, 
— during that time, the De6ior cannot foe forced to dispose of the article 
concerned; hence he should not effect the transference — giving away — and 
sale of the Pledge to a third party 

As regards the rule that— ‘if one pledges an article and then sells it> 
it is the sale-transaction that supervenes’, this must he taken as referring 
to cases where there is no stipulation regarding the time-limit. 

As regards another rule, that- — ‘theie can be no giving away or sale of 
the Pledge that has not been redeemed’, — ^there is no authority for it. 

The Kalpataru says that this text of Manu applies to the Pledge for me, 
— ^But this is a sweeping assertion ; because what is stated is possible also in 


* ‘Or his heirs’ has been added by Vivddaratndhara (p. 34) ; so also the words- — 
‘and the Principal, etc, etc,’. 

f The balance is to be surrendered to the King only when no relative of the 
Debtor can be found ; if any sixeh can be found, it should be given to him — {ApardrJca^ 
p. 658 and Ylramitfodaya, p. 311). ' 

{ According to an explanation given in Mitdksard (or Tdjna, 2,64), the term 
'praharsa’ in this context (which has been rendered as stipulated timedimiU according 
to YivddachmMmani and also Yivadaratmakara, p. 33) is to be taken as meaning 
excess ; and the rule would, in that case, mean that — When the profit derived from 
the Pledge has exceeded the amount of Interest, the Creditor is not entitled to receive 
the Principal, and the Debtor should receive back the Pledge without any pa 5 rment ; 
if, however, the Interest has not been exceeded, and the Pledge is not enough to yield 
the amount of Interest, — ’then the Debtor cannot receive the Pledge even on paying 
the Principal ; but by mutual consent, the Creditor may restore tixe Pledge even on 
the payment of the Principal only 
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such cases of Pledge /or taping^, in which no time-limit has been stipulated; 
— ^the grounds for it being equally present in both cases.* 


Pabt (F)— On Surety 

SsbyB Brhaspati 

[72] ‘The Surety is oi iomMnds~—{a) for Appearance, (6) for Trust, (c) for 
Payment of debt, and (d) for Bestoring the article,— recognised by the 
learned as sanctioned by law.’ 

is to be construed with [so that the two together stand for 
Payment of Debt], — ^Arpaw\ ‘ Restoring’, here appertains to what has been 
borrowed for use; that is, when some one has borrowed an article on request, 
another man says — ‘If this man does not bring book the thing and restore 
it to you, I shall return it to you’, there is only restoring of the article, not 
giving of it. In the case of the debt however, there is actual giving by both 
{the Debtor as well as the Surety). This is the difference between the two 
kinds of Surety (i/wd and /oztrt^').— The traditional reading, however, is 
^piidravydrpane\ which means ‘for delivering the assets of the Debtor’ to 
the Creditor. t 

Brhaspati continues (11.40) — 

[73] ‘The first says I shall produce the 7nan; the second says He is good 
(reliable); the third says I shall pay the debt; the fourth says I shall 
deliver his assets, \ 

[74] ‘In the event of their failure (to produce the Debtor, and to prove his 
goodness) f the first two Sureties should be made to pay the sum lent, 
at the appointed time; and in the event of their not-agreeing (to pay 
the debt or to deliver the assets), the last two Sureties should be made 
to pay; and in the absence of these latter Sureties themselves, their 
sons also shall be made to pay.’ 

The ‘Surety’ in connection with law -suits, ordeals and the like is included 
among the ‘Surety for Appearance’ and the rest that are mentioned by 
Kdtydyana. Hence the number is /owr only. Assays Kcitydyana — 


* The meaning is that the Pledge should not be handed over to another person' 
simply because it has remained with the Pledgee for a long time. He should continue 
to use and derive profit from it, till the Principal has become doubled and repaid, 
when it shall be redeemed. When the doubled Principal has been paid, the Pledge 
to he used shall cease to b© used, and the Pledge to be kept shall be restored to the 
Pledger — (Medhdtithi), 

'Transference^ is pledging to a third party.' — This rule refers to both kinds of 
Pledge, — to he used and to he kept, — ^That the ‘transference or sale’ prohibited here 
is that by the Pledgee has been held rightly by the Kalpataru, the Pdrijdta and the 
Mitdksard.. — ^This rule applies to cases where no time-limit has been stipulated, 
while Ydjnavalkya 2.58 — 'that ‘the Pledge becomes forfeited if it is not redeemed 
on the Principal becoming doubled* — ^refers to those cases where a definite time- 
limit has been stipulated; hence there is no inconsistency between Mann and 
Y djnavalkya — ■ ( V irndtaratnakara, pp. 31-32). 

t The reading adopted by Vdchaspati is ‘r^e dravydrpane^ in place of the 
generally -accepted (‘traditional’ as he calls it) reading 'mi-dravya/rpane'^ , As 
explained in the text, he takes the third kind of Surety to be one who vouches for 
the return of articles lent foi* use, such as ornaments for a festivity — (Jolly). 

Vivada/ratndkara (p, 40), however, adopts the ‘traditional reading’ and explains 
it as ‘delivering to the Creditor the property of the Debtor’. 
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[75] ‘The man who has stood Surety (1) for Payment, (2) for Appearance, 
(3) for Trust, (4) for Staits and Ordeals, — should be made to pay the 
due in the above order,-— in ease the Debtor fails to pay.’ 

What is meant (by Text 74) is that if the Surety for Trust has declared 
a man to be ‘reliable’ who is not foimd to be reliable, — and if the Surety for 
Appearance fails to produce the man,— ho should be made to pay the amount 
involved *; not the sons of these Sureties. 

Assays Ydjnavalkya(2.54:)—^ 

[76] ‘If the Surety for Appemanm^ or ihB Surety for Trust, has died, — ^liis 
sons need not pay the debt. But the sons should pay, if the Surety 
were for PaymenV 

That is to say, in the case of the man who had stood Surety for 
(c) payment and for {d) deliverance of assess, — ^his sons should pay the debt. 

The Surety for Appearance should be made to pay only on the expiry 
of the stipulated time for appearance,— except when the non-appearance 
is due to an act of God or of the Edng. After the time-limit has expired 
(without the Debtor being produced) by reason of some act of God or of the 
Edng, — when the obstacle due to such act has ceased, if the Surety fails to 
produce the Debtor, through negligence, or the Debtor dies, — ^lie should be 
made to pay. As declared by ATd^ydyana— 

[77] *Tf the Surety for Appearance fails to produce the Debtor at the stipulated 
place and time, he should pay the dues to the Creditor; except when 
the failure is due to an. act of God or of the King. — ^If, on the lapse of 
time,t the Surety fails to produce the Debtor, he should be made to 
pay the dues ; so also if the Debtor dies ; such is the declared law.’ 

Even if tlie Debtor dies after the lapse of the time granted to the Surety 
for Appearance for producing the Debtor, that Surety has to pay the debt of 
the man whom he has failed to produce. 

Similarly if the Surety for Appearance agreed to become the Surety on 
having received a Pledge, then his son also should be made to pay. As 
declared in the following text — 

[78] ‘If a man had stood Surety for Appearance after having taken a Pledge, 
then on this fact being proved, his son should be made to pay the debt ’ — 
(Kdtydyana). X 

Wlxat is payable by the son in this case is the Principal only, ^without 
Interest; as declared by Vydsa — 

[79] (a) ‘ The son’s son should pay, without Interest, his grandfather’s 
debt; — (&) the son should pay, without Interest, the Surety-money due 


* This is the correct explanation of Brhaspati text (InTo. 74 above) ; and the 
same is found in Vivddaratndkara (p. 40). The translation of the text as given by 
Jolly (Sacred Books of the East, p, 327) is apparently wrong. Under this latter 
the distinction between ^vitathe'’ and ^visarmdde^ is not brought out. 

t Vivddaratndkara (p. 42) agrees with the Chintdmani in taking this ^hdle\ 
Hiine’, to mean ‘when the obstacle due to the act of God or King has ceased’. 
Vlramitrodaya (p. 323) takes it as ‘the time allowed to the Surety for finding the 
Debtor According to the former explanation ‘ lapse of time ’ (in the translation) 
would mean ‘lapse of the delay caused by the obstacle due to the act of God or King 
X According to Smrtichandrikd, p. 533, this applies to the case of the Surety 
for Trust also. 




24 / ' 'VIVIDAOHINTIMANI 

from Ms father;— (c) but the sons of these two should not be made to 
pay these; — such is the settled rule.’ * * * § 

In regard to a case where there are several sureties, Ydjnavalkya (2,55) 
sayS' — 

[BO] ‘If there are several sureties jointly bound, they should pay the debt 
due, in proportion to their shares ; but when they are all equally bound 
severally, any one of them may have to pay the whole, according to 
the wish of the Creditor.’ 

^ Skachchhdyd, etc. etc ," — In a case where at the time of the transaction, 
the Creditor makes the stipulation— ‘The dues shall be realised, at my 
pleasure, from any one of the Sureties, and I shall not try to bring you 
together (bind you jointly)’, — ^then any one of the several Sureties shall pay 
the entire dues. ^ Ekachchkdyd \ meaxm that each one is equally bound. f 

The Surety is to give time for seeking out the wanted Debtor; as says 
Brkaspati ( 11,42 

[81] ‘ The Creditor shall alow the Surety time for seeking out the absconding 
Debtor, — ^a fortnight, a month, or a month and a half, — ^according to 
the distance of the place.— Sureties should not be excessively harassed; 
they should he made to pay the debt by easy instalments. — ^When the 
Surety, who had been made to stand Surety, has, on being harassed, 
paid the Stirety-money, — the Debtor shall pay him twice as much, 
after the lapse of a month and a half.’ $ 

This is easily xmderstood. 

Similarly, if the Surety has had to undergo other expenses on behalf of 
the Debtor, the latter has to pay those also ; as says Kdiydyana - — 

[ 82 ] * Whatever the Surety, harassed by the Creditor, has bad to pay 
on behalf of a certain Debtor, — he should recover it from him, — ^if the 
said payment is proved by witnesses.’ § 

The acceptance of the Surety leads to the success of the Creditor’s suit; 
which implies that the Surety has the capacity to meet the demand, if 
necessary. sajs Kdtydyaim—- 

[ 83 ] Tn regard to any transaction, one should not accept as Surety any 
person who is tmable to pay the amoxmt due to the Ckeditor and also 
an equal amount as fine to the King, and who is not well known.’ 


* (a) The son’s son is to pay all his grandfather’s debts, with the exception of 
the Surety -money-^ays F?mm^>oda 2 /a (p. 325). 

‘ Samam ’ is without Interest, In both {a) and (6) the payment is to be without 
Interest; but (a) is not to be paid at all, by the son of the son’s son, — and (6) is 
not payable at all by the son’s son — {V ivddaratndkara, p, 44), 

t When each of them has agreed to pay the whole, any one of them may bo 
called upon to pay the whole due ; — ^when they have guaranteed to pay, each 
according to a stipiilated share, then the amount paid by them shall be proportionate 
to the shares previously agreed upon — {Vyavahdra-mangukha). 

^ The same rule applies to sureties for appearance and for trust — -says the Mitdksard. 
If the Creditor does not express any wish as to which one Surety shall pay, then 
all of them shall pay in equal shares — {Smrtichandrikd, p. 356). 

X VivMaratndkara (p. 45) has the following notes — ‘‘Nasta" is the absconding 
Debtor — ^who had been made to stand surety. 

§ This sum is to be recovered without Interest, if it is paid within a month and 
a half; after that, he receives double — {Vivddaratndkaray p. 46). 
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,‘Whetlier,.tlie,iiQan is ,,so .able or not'shoiold be^ascertaiiied from the p€‘ople 
.themselves. 


Part (6) — The' Mankeb\ of bepayimi Debts 
Ssbjsi Brhaspati (11.47) — 

[84] ‘A loan shall be repaid on demand, if no time lias been stipnlated,* — 
or on the expiry of the stipulated time-limit, — or when interest has 
ceased. If the Debtor is not alive, it shall be paid bj^ his sons.’ 

What is meant is that — (a) in a case where the pleasure of the Gi'editor 
has been agreed to by both parties as indicating the time-limit, the debt 
should be repaid as soon as it is demanded ;—(h) in a case where ^another 
tm.a-limit has been fixed, it should be repaid on the expiry of that time- 
limit; — (c) where no sort of timedimit has been fixed, there it should be 
repaid when the Interest has reached its maximum. 

[Says JVdmda 4.2]~~ 

[85] ‘On the death of the father, the sons— divided or undivided — shall 
repay his debt, in proportion to their shares; or it may be paid by 
one who has taken up the burden of management.’ f 

Ydjnavalkya (2,50 ) — 

[86] ‘If the father is dead, or gone abroad, or smitten with trouble, the 
debt should be paid by his sons and grandsons, — if, on denial, it is 
proved by witnesses.’ } 


* The reading adopted is %pmJcata^ as in the MSS., and in Vivddaratndkara 
(p. 47). — ^The Smriichandrikd (p. 377), however, reads *alpakdla\ and explains it 
to mean ‘debt contracted for a short time’. It adds that the points of time here 
indicated are only to be those where payment 6e made; it is not meant to 
preclude earlier payment. 

t If the sons are undivided and are living together on equal terms, the payment 
shall be made by them collectively ; — (5) if they are living together, under the arrange- 
ment that one of them is the ‘Head’ of the family, then the payment shall be made 
by this Head; — (c) if they are divided, the debt shall be paid in proportion to their 
shares in the Father’s property — (Smrtichandrihd^ p. 375 and Vlramitrodaya^ 
p. 341). 

AsaTidya explains thus — ^If the debt contracted by the father has not been 
repaid during his lifetime, by himself, it must be repaid, after his death, by his sons. 
Should the sons separate, they shall repay it according to their respective shares. 
If they remain united, they shall pay it in common, or the Manager of the Property 
shall pay for all, — such Manager being either the seniormost member or a younger 
member who, — during the absence of the eldest, or on accotmt of his incapacity, — 
has taken up the management of the family -estate. 

t '‘Smitten with trouble ^ — such as drunkenness and the like. — If the sons and 
grandsons dispute the validity of the debt, it has to be paid after it has been 
established by evidence adduced. — ^The implication of this rule is that the liability 
of the sons and grandsons does not cease even when the father has left no 
property — {Apardrka ) . 

The sons and grandsons have to pay even though they may not have inherited 
any property from the father. The order of the liability is that in the absence of 
the father, the son has to pay, — and in the absence of the son, the grandson has 
to pay — {Mitdhsard). 

{a) If the Debtor has died, his sons shall pay the debt. — or his heirs who have 
inherited his property, — or those conjointly with whom the debt had been con- 
tracted, — or those who had stood surety; (b) sons or grandsons or other heirs 
inheriting the dead man’s property shall pay all his debts, whenever and wherever 
contracted — ( ArtMshdstra 3.11). 
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In reference^ to fehe case where the Debtor has "gone abroad’, Ndrada 
has a special rule— ■ 

[87] ‘If the father or uncle or elder brother has gone abroad, the son (or 
nephew or the younger brother) is not bound to pay the debt (contracted 
by him) before the lapse of twenty years.’ 

Thus in Vimu's text— the term ‘twice ten years’ has to be construed 
with ‘if he is abroad’; it cannot be construed with anything else ; as it would 
be wholly incompatible; as is clear from what himself says in the 

following text — 

[88] ‘If the person who contracted the debt is dead, or become a Wandering 
Mendicant ; or if he has remained abroad for twenty years, — that debt 
shall be paid by Ms sons and grandsons; not by remoter descendants, 
if they do not wish to pay ’ — ^^(6.27-28);— 

which means that the great-grandson need not pay it, if he does not wisli 
to do so.* 

[Says 2.90}— 

[89] ‘A debt covered by a written bond should be paid by descendants 
up to the third generation. The Pledge is enjoyed until this debt has 
been paid up.’ f 

What is meant (by Text 87 above)— as agreed upon hy RatndJcara 
and others — ^is that- — ‘If the debt has been contracted by the father, or 
uncle, or the elder brother, — ^who have not become separated (who were 
members of the joint family), — ^and it is found to be legally valid, it should 
be paid, after twenty years, by the son (or nephew or younger brother 
respectively), — the contractor of the debt remains abroad. 

The view of the author of SmHisdray however, is as follows: — If the 
separated father or others have contracted the debt for their own sake,— 
and they remain abroad, — the Son or others should pay it; and the restriction 
of time (after twenty years) is meant for this case. It cannot be meant 
for the ease where the debt has been contracted by the father or others 
who are not separated, for the benefit of the family, etc. ; because in such 
cases, the son, nepliew and others are as much debtors as the father, etc., 
as they are all under the same roof (and hence equally bound). It is only 
in this way that the declaration (‘after twenty years’) is saved from being 
meant for purely supernatural purposes. Thus tlien the said declaration 
should be taken as laying down the time (‘after twenty years’) in regard 
to that ease where the repayment (by the son and others) is imder com- 
pulsion, without the person called upon to repay having had anything to 
do with the contracting of the debt (or benefiting by it). So that the debt 
that had been contracted for the sake of the joint family, has to be paid even 
before the lapse of twenty years.— That this is the right view is shown by 
the following text of Ydjnavalkya (2.45) — 


* ‘ Twenty years ^ is to be construed only with ‘remained abroad’, not with the 
other terms. — The sense is that the fourth and lower descendants need not pay. 
The qualifying term ‘if they do not wish* implies that ‘if they are desirous’ of the 
spiritual well-being of their great-grandfather and other remotei* ancestors, they 
should pay the debt contracted by them — (Vivadaratnakara, p. 50). 

I The statement that ‘the liability to pay the debts ceases after the grandson* 
refers to cases not covered by a Pledge, in the shape of lands, etc., given by the 
ancestor. If the debt was taken after having given a Pledge for use, it has to be 
paid by the remoter descendants also — (Vivadaratnakara, p. 49). 



LAW OF DEBTS : HANHEB OF EEFAYHSrO 


27 


[90] ‘ When the debt has been contracted by memters of the joint family, 
for the benefit of the family, it should [be paid by the Head of the 
family and], on his death or remahiing abroad, be paid by those who 
inherit his property.’ 

It cannot (contirmes the Smrtisdfa) be -urged that in this case (mentioned 
by Ydjnavalhya) also, tliey should -wait for twenty years. Because tliere is 
no authority for this. So that the declaration of the period of time must 
be taken as referring to the case where the contractor of the debt has been 
a vSeparated member of the family. — Such is the opinion of the Smrtisdra, 

In what cases, even when the contractor of the debt is alive, the debt 
is to be paid (by others), and where there should be no waiting for the lapse 
of time, — ^Iias been thus pointed out hy Brhaapati — 

[91] ‘Even when the father is present, if he happen to be blind from birth, 
or deaf, or insane, or suffering from consumption, leueoderma and such 
other (incurable) * diseases,-— his debt, when proved, should be paid by 

■ ■ ■■Ms so.ns.’ : 

If the father has no property and hence is unable to repay tlie debt, — 
if the son, — or, in his absence, the grandson, — is able to repay, he should 
repay the debt, if valid; — oven though he may have been separated from 
the father. — -Such is the view of the Pdrijdta,'f 
[Ssbys Ndrada or Kdtydya7ia ] — 

[92] ‘If a debt has been contracted by several persons jointly, — each one 
of them is liable, during his lifetime, to pay the debt due from others 
also; when they are dead however, their sons are not liable to pay the 
debt of others (save that due from each one’s own father).’ 

That is, from among persons under the same bondage, the one wdio is 
living is to pay the debt.J — Says another text (No. 80 above) — ‘When they 
are equally boimd, any one of them may have to pay the whole, according to 
the wish of the Creditor.’ 

Again [says Kdtydyaiia ] — 

[93] ‘If the debt has been contracted by the father conjointly with others, — 
it shall be paid in its entirety by the son, if the father remains abroad; 
if the father is dead, however, the son shall pay only his father’s share 
of the debt, not the debt of others.’ 

As the son is liable to pay also such debts of iiis father as do not fall 
under tiiis category (of having been jointly contracted), — ail that is meant 
by this declaration is that the son shall not wait for the lapse of ‘twenty 
years’ (as contemplated in texts Nos. 87 and 88). The sense of the present 
Text (93) is that — ‘on the death of the father, the son shall pay only his own 


* This is the explanation by Pdrijdta quoted by Vivddamtndkara, p. 51. 
t Vivddaratndkara (p. 51) quotes Pdrijdta as explaining the rule to mean that 
‘If the father is absolutely unable to repay, then the son should repay the debt’. 
It goes on to state its own view — In reality, however, what is meant is as follows : — 
(a) If the father is suffering from any suoh disqualifications as render him unable 
to possess property, — and if the son has not had Ms property partitioned, — ^then 
the son shall pay his debts ; — (6) but if the father, even though suffering from the 
disabilities, still happexis to have some personal property of his own, then the debt 
has to be repaid by himself ;—“(c) if the father is absolutely miable to pay, — and 
if the son is able to pay, — ^the debt shall be paid by the son. 

J But when all the contractors are dead, their sons are to pay it proportionately 
to the individual shares, — ^adds Vivdda/r(xtndkaTa {p. 51). 
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share of the debt, — even though it may have been contracted jointly with 
others.’ 

Says Kdtydymia — 

[94] ‘What has been promised for a religious purpose by a man, whether 
in comfort or in distress, must be paid. If he dies without paying it, 
his son should be made to pay it; there can be no doubt on the point.’ 

In regard to Minors, a special rule is laid down by Ndrada — 

[95] ‘A minor, even though hivS own master, is not liable to pay any debts.’ 
And Kdtydyana — 

[96] ‘On the death of the father, his minor sons shall not be liable to pay 
his de bt ; but in due course of time, they shoudd pay it in the proper way * ; 
otherwise, they would dwell in hell. Up to the eighth year of age, the 
child should be regarded as still in the womb ; up to the sixteenth year 
he should be treated as a ‘minor’, also called ^Poganda% Boy; above 
that age, he becomes a major, competent to deal with business and his 
own master, except for the control of Ms parents.’ f 

^^^y^sKatydyana — 

[97] ‘That which has been proved, that of which part has been repaid, — 
such debt of one’s grandfather one should pay; but that which is invalid, 
or has been repudiated by one’s father, shall never be paid.’ 

^Drspam^ — ^proved, valid. — "Sadosam^ — invalid, e.g. debts due to wine, 
gambling and the like. — ^Pitrd vydhatam^ — ^repudiated, disputed, by the 
father. The ‘dispute’ or ‘repudiation’ meant here is one based on some 
special grounds, not mere ordinary denial. If it were not so, then the 
freedom from liability would be too wide. 

Gautama (12.41) lays down the following exception to the son’s liability 
to pay the father’s debts — 

[98] ‘Surety-money, commercial debt, fee (bridal), debt contracted for 
wine or in gambling, and fines, — ^these shall not involve the sons.’ 

^ Surety -money — ^money due on account of standing surety for appearance 
and for trust, % — Similarly ‘commercial debt’ stands for those goods that 


* The text has been so explained in all Digests ; and the right reading as found 
in them and also in Ma and Mb is *’Ndprdpta, etc,, etcj. What is meant, says 
Vwddaratndkara (p. 54), is that — ‘When the father dies, his minor sons shall not be 
liable to pay his debts, during their minority ; they shall, however, paj^ it as soon as 
they attain majority, — Pn the proper way"* — ^i.e, proportionately to their respective 
shares, or in accordance with the property inherited — says Vwddaratndkara. 

fThis same definition of ‘major* and ‘minor’ is attributed to Ndrada in 
Mitdksard on Ydjna. 2.50, 

I Taking into account the parallel passages of Manu (8.159-160) and Ydjhavalkya 
(2.47 and 54 ), Haradatta very properly restricts this rule to a bail for the personal 
appearance of the offender. — In explanation of the expression ‘commercial debt’, 
he gives the following instance : — ^If a person has borrowed money from somebody 
on the condition that he is to repay the Principal together with Interest, and if he 
dies in a foreign country, while travelling in order to trade, then that money shall 
not be repaid by the son. — ^The instance explaining the term ‘Fee’ is as follows: — 
If a person has promised a fee to the parents of a girl and dies after the wedding, 
then that fee does not involve his son ; i.e. need not be paid by him. — ^The word 
‘ Shulka^ in the original is, however, ambiguous; it may also mean ‘tax or toll’ — 
Buhler on Gautama, 
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have become due from the father on account of commercial transactions.— 
These ' shall not involve the sons'; that is. they shall not be payable by the 
sons. ■ . 

Says (1L5I) — 

[99] ‘Debts due to Wines, Gambling, Futile Gifts, Gifts promised tlirough 
lust or anger, Surety -money. Balance of Fines and Taxes, — ^these debts 
of the father the sons shall not be made to pay.’ 

'Saumm' is debt due to surd, wine. — ^Dai^a, etc,' — ^i.e. Fines and Taxes, 
and the balance of these. f 

So also Vydsa — 

[100] ‘Fine or Balance of Fine, Tax or Balance of Tax, and what is not 
lawful, — such debts of the father, the son should not pay.’ 

‘iVa vydvahdriham' means what is outside the pale of custom or law 
(what is not admissible in law).$ 

‘Gift promised through Love and Anger’ is thus defined hy Kdtydyana — 

[101] ‘The gift that has been promised, either with or without a written 
bond, to woman already married to another man, — ^should be known as 
debt contracted through lust , — ^In a case where, having caused hurt 
to a person, or destroyed his property, through rage, — ^if a man has 
promised to pay for his satisfaction, — ^that should be regarded as debt 
contracted through anger.' § 

Thus there is no imdue indefiniteness in the matter. 

‘Futile gift’ also (mentioned in Text No. 99) should be understood to 
be one that has been ‘promised’ (not actually given); otherwise, as it would 
have been already given, there could be no point in prohibiting its payment, 

* ^ Gif ts promised through lust i.e. in adulterous love-making. — '‘Gifts promised 
in anger'* * * § — e.g. in a fit of anger, a man damages the property of another man 
and then in order to placate him, promises a present — {Ajjardrha, p. 649), — ^Shulka^ 
has been taken by Haradatta (see above) ‘as fee for the bride’; the Bdlamhhattl 
explains it as standing for taxes. 

t The Mitdksard (on Ydjna. 247) says — ^The mention of 'balance of fines and> 
taxes'* should not be taken to mean that if the entire fine or tax is due, the son 
shall have to pay it; as this also is precluded by other texts (e.g. the following 
Text 100 from Vydsa), — 'Gifts promised in love or anger'* — as described in Text 
No. 101 'below. ' ' ■ ■ ' ' ' ' 

J ‘What is not proper’ — according to Apardrka, p. 648. — Smrtichandril'd and 
Vlramitrodaya explain it as ‘due to wine’; — Bdlamhhattl as ‘what was not used for 
the family’, — ^Kane notes — The Bombay High Court (I.L.R. 32 Bombay 348) has 
accepted the meaning to be ‘what no decent person or responsible man would 
incur’; Allahabad (33 All. 472), Madras (37 Mad. 48) and Calcutta (39 Gal. 862) 
have dissented from the above; Calcutta explaining it as ‘what is not lawful, usual 
or customary, or which is for a cause repugnant to good morals’. 

Vivddaratndkara (p. 58) says — The mention of ‘Fine’ itself implies the ‘balance 
of Fine ’ also ; and yet the Text adds this latter ; which implies that, if the Fine is a 
very heavy one, it should be paid by the son ; but if there is only a small balance 
left unpaid, that need not be paid. This also implies that if the Fin© is a small 
one, the whole of it need not be paid by the son. 

§ Vivddaratndkara (p. 58) has the following notes on this Text: — 'Uktam "* — 
promised. — 'Likhitvd^ — ^witli a written hoxid;-^'muktakam' — 'Without a written 
bond. — 'Parapurva, etc' — having promised a gift to another man’s wife, and being 
unable to pay it, the man borrows the required money and pays it ; this is the debt 
that is said to be ‘contracted through lust — -The term 'parapurva ‘already married 
woman her© stands for all such women as are not married to the man himself. — 
Similarly, when one hurts a man, or destroys his property, and then for rendering 
full satisfaction to him, borrows money, — ^this is ‘debt contracted through anger’. 
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' Surety -mo?ie?f is money d,ue from the Surety for trust and the Surety 
for appearance. 

In certain cases, even the father’s debt need not be paid by the son; 
as says Ndrada — 

[102] ‘Among — (a) the person taldng the property, (b) the person taking the 
wife, and (c) the sons, — ^it is the person taking the property who should 
pay the dead man’s debts; if there is no one taking his property, nor 
one taking his wife, — ^then the son shall pay liis debts ; if there is no one 
taking his property, nor a son, — then the person taking his wife shall 
pay his debts.’ 

The meaning of the Text is as follows; — ^Even if the son is entitled to 
inherit the property, if he happen to be beset with difficulties (disqualifica- 
tions), — the man who takes his property should be made to pay his debts. — 
In the word ' stridhaninoh\ the possessive affix ‘ im’ is added to the com- 
pounded word ^strtdhana\ Hence the meaning is that — ^if the person taking 
the wife and the person taking the property are non-existent, the debt is 
to be paid by the son even though he be beset with difficulties (disqualifica- 
tions). — If the person taking the property and capable son are non-existent, 
the debt should be paid by the person taking his wife. — ^Hence the two 
(the son and the person taking the wife) are not to pay if the person taking 
the property is there. — ^But if the. son is incompetent (disqualified), and the 
person taking the property is non-existent, the person taking the wife should 
pay the debt.* 

On this same subject, says Brkaspati also — 

[103] ‘If the son is beset with difficulties (disqualifications), the man who 
takes the property of the dead man pays his debts. If there is no one 
taking the property, the man who takes his wife pays the debt.’ f 

So also Katydyaim — 

[104] ‘The son should foe made to pay the father’s debts, if he be free from 
difficulties (and disqualifications), entitled to inherit property and fit 
to bear the burden ; otherwise, the son should not be made to pay it. — 
If the son is found to be beset with difficulties or a minor, the man who 
takes the dead man’s property should pay his debts ; and in the absence 
of such a man, the man wffio takes his widow.’ { 


* ^ If fM person taking the property is non~exi$tent\ — ^because the man has left 
no property; similarly ‘-i/ the man taking his wife is non-existent\ — ^because he has 
left no wife. Under such circumstances, the debt is to be paid by the son who 
may be without property and without parents — so says Asahdya. — ^According to 
Apa/rdrka, {a) the son and other inheritors of the man’s property shall pay his 
debts ; (6) in the absence of these, it will be paid by the man who keeps his wife ; 
and (c) in the absence of even such a man, it should be paid by the disqualihed 
son who has been excluded from inheritance. 

Throughout this context, the expression 'person taking his wife ’ stands for the 
man who has received as his wife, the widow — who is still a virgin, — -or who, in 
dire distress, has offered herself to the man — {Mitdksa/rd on Ydjha. 2.51). 

t Vivddaratndkara (p. 64) says that in the absence of these two persons, the 
debt has to be paid by the son even though he be beset with difficulties and dis- 
qualifications. 

J 'Entitled to inherit' — ^i.e, free from such disqualifications as Congenital 
Blindness and the rest. — 'Bear the burden' — ^to pay the debt — {Vivddaratndkara^ 
p. 64). 
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In the absence of both these persons (one taking the property and the 
other taking the widow), the debt has to be paid by the son; — as declared 
by Ydjnavalkya (2.51) — 

[105] ‘(A) One who takes the dead man’s property should lie made to 
pay his debts; (B) as also the man who has taken his wife; (C) that 
son is to pay the father’s debts whose property does not I'est with another 
person; (D) if the man has left no son, his debts shall be paid by those 
who inherit his property.’ 

From all this it follows that even when the son is quite competent, he 
should be made to pay the debt only if his property does not rest with 
another person; which means that from among the several sons of the dead 
man, that son alone should pay the debt who has been installed in the father’s 
place, — ^not any other son. — ^The upshot of ail this is as follows — (a) Even 
when the 'person taking the property and the person taking the toije are there, 
the debt is to be paid by the son who is possessed of property and capable of 
bearing the burden; — (5) if there is no such son, it wdll be paid by the man 
taking the dead man’s property; — (c) in the absence of the man taking his 
property, as before, even if the son is there, the debt will be paid by the 
man taking tlie widow; — (d) when both of the^se (the man taking the property 
and the man taking the widow) are not there, the family debt shall be payable 
by the son, even though he may be ‘incompetent’.* If, among the sons, 
any one is installed in the place of the father, then he alone should pay. 


* There has been some difference of opinion on the exact meaning of this 
rule laid down by Ydjnavalkya (2.51). — According to Apardrka, there are three 
distinct rules laid down here — (1) The man inheriting the dead man’s property 
should pay his debts; — such ‘ inheritors ’ being the son, the secondary son, the wife, 
the daughter and so forth ; but the liability of the primary son having been already 
asserted in 2.50, the ‘inheritors’ here intended must foe the secondary son and the 
rest. (2) If there is no one who has inherited the dead man’s property, then the 
man who has taken his widow should pay the dead man’s debts. (3) The liability 
of sons having been declared under 2.50 in a general way, the third rule here laid 
down makes a distinction between two sets of sons; there is the son in the normal 
condition who naturally inherits the father’s property ; then, in certain cases, there 
is also a son who, by reason of congenital idiocy, blindness or such other disqualifica- 
tions, has been excluded from mheritance, and therefore has no x->i‘operty of his 
own; the meaning of the third rule is that ‘among sons, the liability lies with that 
son who has property of his own and whose inheritance does not (like that of the 
disqualified son) rest with his brothers. (4) The liability of grandsons to pay the 
grandfather’s debts having been asserted in 2.50, people might be led to think 
that the grandson is to pay even when the sons are there; in order to preclude 
this idea, the fourth rule is laid down that — ^‘it is only when there is no son, 
that the other inheritors of property are liable to pay the debt’. — Of rule (3), 
Apardrka supplies another explanation, by which the meaning is that — ‘that son 
who (being among those secondary sons who are not entitled to mheritance) has 
not inherited the father’s property shall pay the debt ; but this is so only when 
no ‘taker of wife’ or ‘inheritor of property’ is there. 

According to Mitdksard also, the meaning is that — (1) The inheritor of property 
should pay; — (2) if there is no such inheritor, the man who has taken the wife 
should pay; — (3) if there is no such man, then the son ‘whose paternal property 
does not go to another’, — i.e. one who, if there were any paternal property, would 
not be debarred from inheriting it by reason of congenital disqualifications. Accord - 
ing to this, all these three form parts of one rule, laying down the order of the 
liability. — (4) The last rule — ‘If the man has died leaving no son, etc.’ — ^means 
that, if the man has left no son or grandson, the great-grandson and the rest shall 
be liable to pay his debts; only if they have inherited his property, not otherwise. 
The case of the great-grandson and others thus differing from that of the son and 
the grandson who are liable even though they may have inherited nothing from the 
dead man. 
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Like the son, other persons also may be liable for the debt; as declared 

by Ndrada — 

[106] ‘If a debt had been contracted for the purposes of the family, by an 

imseparated uncle or (unseparated) brother, or by the mother, 

shall be payable by all those who inherit the property.’ 

Says (8.167) — 

[107] ‘ Should even a dependant effect a transaction for the purposes of the 
family , the master — ■whether in his own country or abroad,— shall not 
repiidiate it.’ * 


Brhaspati (11,50 ) — 

[107A] ‘When a debt has been incurred for the purposes of the family, by an 
uncle, brother, son, wife, slave, pupil or dependant,— it should be 
paid by the Head of the family.’ ^ ^ ^ ^ ^ ^ 


Inasmuch as the d.ebt contracted by the slave and such people also 
are payable, such debt, mcurred for the purposes of the family, should be 
paid by the man who has inherited the property (of the de^ man); in 
accordance with the declaration (under Text 90 above) that— ‘when debts 
have been contracted by members of a joint family, for the purposes of the 
family, they should be paid by the Head of the fanuly; and, upon L death or 
on hw ^ing abroad, by those who inherit his property ’—(Yaffiamlkya 2.45). 
Certain debts mcurred by the son also are payable by the father 

[108] ‘A debt contracted by the son shall be paid by the father only when 
it has been approved by him; or he may pay it out of his love for his 

son; he is not liable Otherwise ’-^(iVamcfa). 


Says Visnu (6.31-32) — 


[109] ‘The woman shall not pay the debt contracted by her husband or 
her son; the husband and the son shall not pay the debt contracted by 
the woman.’ 


And Ndrada — 

[110] ‘A debt contracted by the wife shall not involve the husband, except 
when it has been contracted in times of distress ; because the needs of 
the family are unavoidable.— This non-KabUity of the husband does not 
apply in the case of debts incurred by the wives of washermen, hunters, 
herdsmen and liquor-distillers; because the livelihood of these men is 
dependent upon their wives, and the family is dependent upon these.’ 


“ “■ «“• ‘I” 

(p. 63) takes the third rule to apply to cases where the dead 
entitled, the reason that is given for restricting the rale to such cases is thf^t 

dependant —slave and the ms^Vivadaratnakara, p. 55). 
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Similarly also in cases where the woman is the predominant factor in 
the family; and no significance is to be attached to the particular castes 
mentioned here. Because in all such cases, it is the woman who manages 
everything; and the man is ignorant of the whole business. All this, therefore, 
is a mere matter of detail; because, in reality, if a debt has been incurred 
for the purposes of the family, — even by the wife of the Brdhmanci and others 
(not named in the text), — it shall be paid by the Head of the family. 

In other cases, the debt that is payable by the wife is thus declared by 
Ydjhavalkya {2A9 ) — 

[111] ‘The wife shall pay the debt contracted by the husband, if she has 
accepted * the liability; as also that contracted by tier jointly with her 
husband.’ 

Kdtydyana says — 

[112] ‘[The woman shall pay the debt] contracted conjointly with her 
husband or her son, and also that contracted by herself.’ 

And Ndrada — 

[113] ‘The woman should not pay the debt contracted by her husband or 

by her son. . . .If the husband, on the point of death, has asked 

his wife to pay his debts, she should be made to pay them if she has 
taken his assets, — even though she may not have promised to pay them.’ 

The rule briefly is as follows: — (a) If the woman has been made by 
her husband to promise that she would pay the debts, — ^then she must pay 
them; — (h) similarly, if she has no sons and has taken the family-assets, 
she should pay the debt, even though she may not have promised to pay it; 
for the simple reason that she has taken the assets. 

Who is ‘the person taking the wife’ (of the deceased Debtor) is thus 
defined by — 

[114] ‘The last kind of the Wanton Woman mid the first kind of the 
Remarried Wo^yian, — the debt contracted by the deceased husbands of 
these should be paid by the man who has taken the widow’. — ‘When 
a man has died leaving no property or son, if a man takes his wife, he 
takes up his debts also; as his wife is the dead man’s sole asset.’ f 

Who the ‘last kind of Wanton Womanf is has been thus described in the 
Kalpataru {quoting Ndrada ) — 

[115] ‘When a woman, who has been already given away by her elders in 
accordance with the laws of the country, — ^if she is married to another 
man, in a wrongful manner, she is the last hind of Wanton Woman ’ — 
(12.52). 

Another kind of Wanton Woman is thus described in Ratndkara — 

[116] ‘The woman who having come from a foreign country has been 
bought wdth money, — or being oppressed by hunger and thirst has given 


* — This refers to a case where the promise has been made to the 
husband on his death-bed, or on going abroad, that she would pay his debts — 
{Mitdksard). 

t According to V ivddaratndha/ra (p. 62) this refers to the case of w^omen — 
distillers and others of that class, as expre^y stated By Kdtydyana in another text, 
where the said persons are named. 
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herself to a man, saying I am thine, — ^she is the third * kind of Wantoii 
Woman ’—(12.51). 

The first kind of Memarried Woman is thus described in Eatndkara — 

[117] ‘A maiden, who has not been deflowered, but has become unqualified 
for marriage by reason of the rites of joining hands having been gone 
through, — if married to another man, is iho first kind of Remarried. 
Foma?i ’—(12.52). 

Only these two kinds of women ‘taken up’ by other men have been 
mentioned (in Text 114 above) because these are considered supeiior to 
others (mentioned in Nm'ada 12.45-52). And the rule is that the man who 
has taken up these widows shall pay the debt contracted by their deceased 
husbands. 

Bsbjs Kdtgdyaw — 

[118] ‘The debt that has been contracted by wine -distillers and the like, 
who have no assets and no children, shall be paid by one who enjoys 
their wives.’ 

The term ‘and the like’ is to be understood as including men who«;o 
livelihood depends upon their wives. 

Kd tydy ana ?i,g&in — 

[119] ‘Debts incurred by persons who have long been away from home,, 
or are devoid of all relations, or are idiots, or insane, — ^shall be paid, — 
even though they themselves be alive, — by those who have taken their 
waives or assets.’ 

In this connection, the debts payable by those talcing the assets and others 
are exactly those that would be payable by the sons (if there were any); but 
with this difference that in the case of those others, no Interest shall be 
payable, because the paying of the Interest has not been mentioned in con- 
nection with those, as it has been in connection with the son (in Text No. 84, 
for instance). 

In the case where the Creditor is a Brahmajui and he has died without 
issue, — ^what is to be done is thus declared by Ndrada — 

[120] ‘If a debt is due to a Brahmana with progeny, *}* — ^and he, with his 
progeny, is no longer alive,— the debt shall be repaid to his Sakulyas; 
ill the absence of Sakulyas, to his Bandhus; when there are no Sakulyas 
or BandhavaSf it shall be paid to Brdhmarias; and when there are no 
Brdhjnaiias, it shall be thrown into water,’ 

Under similar circumstances, the debt due to the Ksattriya and others 
is to be received by the King; as it has been declared that — ‘all property goes 
to the King, except the proioerty of the Brdhwmyx\ — so that the property" 
of the Brdhmana should not be taken by the King. 

When the payment of the debt has been demanded, and tlie Debtor 
has not paid it, — ^what should the Creditor do ? — ^This has been thus answ^ered 
by Manu (8.48 and 49) — 


* In Narada’s text, and also in V ivadmatnahora, p. 62, we find the reading 
Hrtlyd^ in-plme oi^cliaturih%\ 

tThe reading in Vwddachintdma?ii is * sdnvayasya'' ; Smrtichandrikd, p. 25, 
reads "sonvayasya"; which provides simpler construction. The meaning is the 
same in both cases; 
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[121] ‘Having determined the ■ means '%■ which the Creditor may be able 
to get his money, he shall, by, those, same means, make the Debtor pay 
np — (48). — He shall have his . dues paid by means of (a) good faith, 
(b) tactful transaction, (c) trick, (d) moral pressme, and (c) force ’ — (49).’^ 

From among these, the Creditor shall have recourse to tiie succeeding 
only if he is unable to do it by means of the preceding method. 

(a) What is meant hj ^dharma^ (good faith) in this connection (in 
Manu's has been explained by BrJmspati (11.55) — 

[122] ‘When the Debtor is made to pay by messages thi’oiigh friends and 
relations, by friendly remonstrances, by constant following, or by 
fasting, — ^tiiis is realising by Good Faith 

^Praya"* stands for the Creditor tlxreatening to fast till the payment 
of the debt. 

[123] ‘The Brdhmaw, however, who has been reduced in circumstances, 
should be made to pay by easy instalments, according as he obtains 
the means’ — (Faina. 2.43). 

(b) What is meant hj 'vyavahdra' (Tactful Transaction) is thus explained 

hj Kdtydyana— , , 

[124] ‘ The Debtor should be caught and held up openly before the assembly 
of men, until he pays up the dues, according to the custom of the 
country.’ 

(c) , (d) and (e) "Chhadtna ’ {Trick),'' Achar it a' (Moral Pressure) and ^ Bala * 
(Force) have been thus described by Brhaspati — 

[125] ‘When the Creditor, with a crafty design, boiTows anything from the 
Debtor, or withholds a Deposit and such things, and thus makes him 
pay up the debt, — this is called realising by a Trick" — (11.56). 

^Upadhi" is trick. 

He goes on — 


* (a) ^ Good faith" — ^i.e. realising by easy instalments. — (b) ‘ Tactful iramactiori ^ 
— this has to be had recourse to when the Debtor has no property ; the idea is that 
the Creditor may make a further advance to him, to enable him to carry on some 
business and thereby acquire money wherewith to pay off the debt ; this is what is 
meant by 'vyavahara'" here; which cannot stand f^ov judicial proceedings; as these 
have to be had recourse to only where all the said five means have failed. — (a) ‘ Trick ’ 
— borrowing an ornament or some such article from him imder some pretext and 
then retaining it until the debt is paid. — (d) ^ Moral pressure" — ^fasting and constantly 
sitting at the man’s door. — (c) 'Force" — ^making an application to the King 
who shall summon the Debtor and compel him to pay up. — The Creditor shall not 
have recourse to either Trick or Moral Pressure without notifying the same to the 
King — [Medhdtithi). 

‘ Vyavahdra", according to Smrtichandrikd, is meant for the Debtor who has 
denied the liability ; the others are meant for one who admits the debt. Evidently 
it takes 'vyamhdra" in the sense of judicial proceedings. — Govindaraja, KuUuka, 
Nandana and Karayana also toko' vyavahdra" as judicial proceedings ; Baghavananda 
takes it as forced sale of property. — Apardrka (p. 645) takes 'dharma" as truth, 
'vyavahdra" as evidence documentary and oral; — 'dcharita" as local custom; 'bala" 
as oppression by starving, etc. — Mitdk§ard (on Ydjha. 2.40) takes' dharma" as truthful 
persuasion,. — 'vyavahdra" as adducing witnesses, documents, etc. (i.e. judicial pro- 
ceedings), — 'chhala" as above, — 'dcharita" as starvation, etc. and 'bcda" as force, 
in the shape of keeping him in chains and so forth. 

Mitdksard (on Ydjha. 2.40) reads 'acharita" for 'dcharita" and explains it as 
‘dropping all social intercourse, like dining and the like *, 
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f !26] ‘ When the Debtor is made to pay by confining liis wife, son or cattle, 
and by constantly sitting at his door, — ^it is called Acharita. Moral 
Pressure ’ — ( 11.58). 

[127] ‘When the Debtor is bound and brought up to the Creditor’s own 
house, where he is compelled to pay by beating and other means, it is 
called Bala, Force ’ — (11.57). 

In all cases, the proper course is to request the Debtor to pay up. 

Says Kdtydyana — . 

[128] ‘From the King, the Master and the Brdhuiamt, one should realise 
his dues by means of 7noral suasio7i; from his heir and friend, one should 
realise it by means of trick.’ 

He proceeds — 

[129] ‘From traders, cultivators and artisans, one should realise his dues 
in accordance with the customs of the place [or Moral Pressure ]; — ^and 
from wicked persons, he should do it by means oi force ; — so says Bhrgu’ 

As regards the case where even keeping the Debtor imder restraint does 
not bring about the payment of one’s dues , — Brhaspati says — 

[130] ‘The indigent spirit-distiller and such other Debtors should be taken 
by the Creditor to his own house and made to work there ; but a Brdh^nana 
should be made to pay gradually.’ 

Says Ydj'mvalkya {2AZ)— 

[131] ‘If the Debtor of a low caste happens to be too poor to pay, he should 
be made to make good, by labour, the amount due from him; bvit the 
Brahmaim reduced to poverty should be made to pay by easy instal- 
ments, according to his income.’ * 

If the Creditor has recourse to ‘force’, before trying the other methods, 
he should be punished ; as says — 

[132] ‘If, at the very outset, the Creditor should make the man to do mean 
Avork which has not been stipulated, f — ^iie should suffer the First 
Amercement, and the Debtor should be absolved from the debt.’ 

What is meant is that — ^if, at the very outset, the Creditor makes the 
Debtor do some mean work, — ^for the purpose of liquidating the debt, — then 
he should be fined the First Amercement, — and the Debtor should be 
absolved from the debt. 


* 'Brdhmana^ according to ApardrJca, stands for the ‘higher caste’ in general; 
cases where the Debtor’s caste is higher than that of the Creditor; and the term 
"law caste’’ includes the equal caste also. — The '' labour", says Mitdksard. should be 
w^ork in keeping with the man’s caste, which can be done by him without detriment 
to his family -status. 

fWe have adopted the reading of the printed text, wdiich agrees with the 
reading found in Vivddaratndkara (p. 71), Mb reads the first line as Ujadi hyddau 
halddistamasbubham’, which means ‘if the Creditor at the very outset should, by 
force, make the man do mean work, etc.’. — Ma reads — ^yadi vddau halddista 7 n 
rnikam karma kdrayet’ — ‘If, at the very outset, the Creditor, by force, makes the 
Debtor do the work desired by the Creditor, etc. 
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Narada — 

[I3S] *If, on account of changed times, the Debtor is unable to pay up, he 
should be made to pay gradually according to his capacity, as he goes 
on obtaining the necessary funds,’ * 

In a case where the Debtor is unable to pay the debt which, along 
with the Interest, has reached the maximum, — ^the Debtor 1-11111801! should 
execute a bond on the basis "of .Compound Interest. As savs Brhaspaii 
(11.60)— 

[134] ‘ When .the time .fixed for payment has elapsed, and Interest lias ceased 
to accrue, — the Creditor should recover the loan; or the Debtor may 
execute a bond, on the basis of Compound Interest.’ 

After the accrued Interest, along with the original Principal, has become 
the new^ Principal, — ^rnore than double may be realised, even in the case of 
Pledge for Use, w’here the Interest consists in the use of the article pledged; 
as says BrJiaspati (11.61) — 

[135] ‘Just as Compound Interest is charged on the doubled Principal, so 
, is. the.. use of. the .Pledge also;.rin which case the new debt (Principal) 

should consist of the price of the Pledge along with the Interest accrued.’ f 

What happens in the ' case': of ^ the. Debtor not being there, has been thus 
declared by Brhaspaii (11, 

[136] ‘ Wlien the amount of the Principal has become doubled, and tlie Debtor 
is either dead or lost,J the Creditor may take liis chattel and sell it before 
witnesses; or he may ha^^ its value estimated in an assemblx' of people 
and . keep the chattel for ten days; after which he may realise his own 
..dues, and relinquish the balance. — ilfter having got his own dues pre- 
cisely calculated by people versed in accounts, if the Creditor takes tiie 
chattel in the presence of the relations § (of the Debtor), he should not 
be regarded as having done anything wrong.’ 

Even when the Creditor realises his dues by ‘force’ and other such 
means, — ^Iie should not be reproved by the King. As says Vismi (6.18) — 

[137] ‘A Creditor recovering the sum lent, by any means, should not be 
reproved by the King.’ 

any means'" — i.e. by the several means of ‘Good Faith’ and the rest 
(enumerated by Manu, see Text 121 above). 


SmrtichandriJod (p. 389) restricts this concession to the Brdhmana Debtor 
only {vide Text 131 above). 

•j* In a case where Compound Interest is charged, the old Principal along with 
the Interest accrued becomes the new Principal, which is more than the double of 
the original Principal. Similarly in the case of the use of the Pledge also, if, by 
chance the Creditor has been able to enjoy it, — ^the value of that use along with 
the original Principal is made the new Principal and held by the Creditor on Interest ; 
so that ultimately the enjoyment by the Creditor becomes more than the double 
of the original Principal. Or, if he so chooses, he may not restore the pledged 
article — {Vivddaratndko/raf p. 72). 

Jolly says that- — ^the comparison here proposed relates to the case when a 
Pledge for XJse has been accidentally destroyed, and a new bond is executed, in 
which the Interest is calculated on the Principal together with the lost usufruct. 

J — -i.e. if he has absconded and cannot be traced — ( Vivddaratndkarat p. 74) . 

§ ‘ Relatives ’—what is meant is that the witnesses to the transaction should be 
persons who would be trusted by the Debtor — ’(Ibid,), 
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Says YdjnamlJcya (2.40)— 

[138] ‘If the Creditor presses the Debtor who has admitted the debt, he should 
not be prevented by the King. On being pressed, if the Debtor complains 
to the King, he should be punished and made to pay the debt due.’ 

^ Pratipanna ^ — the person who has admitted the debt. 

If the Debtor does not admit the debt and if he claims judicial investiga- 
tion, he shall not be pressed (or put under restraint). As says 
{13,63)— 

[139] ‘A Debtor claiming judicial proceedings, in a doubtful case, should 
not be pressed. One who presses one who should not be pressed, 
deserves to be fined according to law. — A Debtor is called one “ claiming 
judicial proceedings ”, if he makes a declaration in the form — 

may be found to be justly due from me, I shall pay”. A case is 
called “doubt fill” in which there is difference of opinion/^ between 
the two parties, as to (a) the nature, (6) the amount, (c) the Interest, or 
(d) if there is anything due at all-’ 

Says A/anw (8.59) — 

[140] ‘One who falsely denies a debt, or one who falsely demands it, — 
these two, proficient in dishonesty, should be made by the King to 
jjay a fine double the amount involved,’ 

This should be understood as applicable to cases where the person 
jjenalised is very wealthy. 

Again — 

[141] ‘On the debt being admitted to be due, the Debtor shall pay a fine of 
5 per cent; and in the case of denial, double tlie amount. Such is the 
ordinance of MamP — {Manu 8.139). 

When the Debtor has denied the debt at first, but admits it later on, 
liis fine shall be 5 per cent. If he continues to deny it even later on, — ^then, 
on the debt being proved, he should be fined 10 per cenl.f This refers to 
eases wdiere the person penalised is possessed of little wealth. 

Ydjnavalkya (2.11)— 

[142] ‘If the Debtor denies the debt, and it is proved, he should pay the 
amount due and also a sum equal to the sum in dispute to the King. 
If the claim of the Creditor is found to be false, he should pay a fine 
double the amount of the claim.’ J 


* The word in the original is ‘ 6 which means mistake or doubt i it 
has, however, been explained by V ivddaratndkara (p. 76) as 'vipratipatti' and has 
accordingly been translated by Jolly as ‘difference of opinion’. 

t The Debtor having failed to pay the debt, the Creditor files a suit against 
him ; — ^the Debtor, on being summoned, admits the claim and is ready to pay up ; 
in this case the penalty is a small one,— a fine of 5 per cent, which is imposed on 
account of his having transgressed the law in not paying up out of Court; — ^but 
when he aggravates it further and denies it, and the Creditor succeeds in proving 
it, the penalty is double — i.e. 10 per cent; not the double of the amount of the debt, 
as some people have explained — (Medhdtithi), 

{ This rule of YajHavalkya's conflicts with the one laid down by Manu (Text 141, 
above), where the penalty is only 5 and 10 per cent of the total claim. The 
Chinidmani has solved the difficulty by relating Mann's rule to the ease of poor 
Debtors and Ydjnavalkya' s to the ease of middle-class Debtors. 
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[143] ‘This is the law miating to either of the two parties who is defeated 
in a regiiiar confutation of the suit; so also relating to either of the two 
parties in a case based upon a Previous Decision.’ * * * § 

The law herein laid down is applicable to the case of false suits and also 
to that covered by. a Previous Decision. 

Says ;Fama— , 

[144] ‘If the Debtor, who is %vealthy, does not pay the debt through sheer 
wickedness, the King should realise from him a fine double the amount 
of the sum in dispute and compel him to pay off the debt.’ 

, ' And Fimw (8.20-21) — 

[145] ‘If the Creditor should approach the King and prove his claim, the 
Debtor shall pay to the King, as fine, the tenth part of the claim; and 
the Creditor, on receiving his dues, shall pay to the King the twentieth 
part of his claim.’ t 

Says Kcitydyana — 

[146] ‘ Where several debts have become payable at the same time, that 
which was contracted first should he paid first; but that due to the 
Ksattrlya should be paid after the X3ayment of that due to the Vedic 
Scholar.’ 

[147] ‘If several debts have been contracted on the same day, the Debtor’s 
assets are to be divided equally among the Creditors ; the balance, if 
any, shall be either kept in deposit or distributed as Interest, according 
to the priority of the claims.’ 

[148] ‘If a Creditor proves that the Debtor invested in merchandise the 
money borrowed from him, then the proceeds of the sale of that mer- 
chandise shall go towards the payment of that particular debt, not 
otherwise.’ 

What is meant is that, in the absence of other assets, the said proceeds 
shall be given to that same Creditor. 

Ydjnavalkya (2.94) — 

[149] ‘Having paid off the debt, the Debtor should tear ofi the bond; 
Jor for the purpose of acquittance, he should have another document 
executed (by the Creditor, by way of acquittance -receipt). — ^The debt 
that has been contracted before witnesses should be discharged also in 
the presence of witnesses.’ § 

* Text 143 is not Ydjnavalhya's, It may be Vydsa^s; as remarked by 
V ivddaratndkara (p. 78) — ^These two texts — one from Ydjnavalkya and the other 
from Vydsa — are not found in this section of the Kdmadhenu ; but they have been 
quoted here as found in Kalpataru, 

t The Creditor has committed no wrong; he pays this, therefore, to the King, 
not as fine, but as fee for helping him in the realisation of his dues — ( V ivddaratndkara, 
p. 78). 

{ This second alternative is meant for cases where the original bond cannot 
be found and hence cannot be torn off — (says Smftiohandrikd, p. 377). 

§ If the original witnesses before whom the debt had been contracted are not 
available, the repayment may be made in the presence of other suitable witnesses — - 
Smrticliandrikd, p. 377). 


CHAPTER II 


On Deposits 

Bays A^aracto/(2.1 

[150] ‘Wiien a man^ through confidence, entrusts his propertj^ to another 
person, without any misgivings, it is called, by the learned, ‘A'feepa’, 

; which forms a Title of Law.’ * 

Manu (8.179) — 

[151] * The wise man shall ©ntinist a Deposit to one who is born of good 
family, is endowed with character, cognisant of the Law, and truthful, 
has a large following and is wealthy and honourable.’ 

' Mahapaksa" is one who has a large number of relatives, 

Ydjnavalkya {2.Q5 ) — 

[152] ‘Wlien something is placed in a receptacle without being disclosed 
and is handed over as such to another person, it is called Upanidhi, 
Sealed Deposit^ and it shotild be restored exactly in the same condition.’ f 

Ndrada (12.5) — 

[153] ‘The Deposit is of two kinds — (1) with witnesses, and (2) without 
witnesses; the restoring of it should be in the same way; otherwise a 
Surety should be provided.’ 

'’Otherwise^ — ^i.e, if the Deposit is not restored, the Depositary should 
provides Surety, 

[154] ‘The sin of those who consume, or spoil by negligence, a bailed Deposit 
is as great as that of a woman who injures her husband, or of a man who 
kills his own son or friend ’ — (12.7). 

[155] ‘It is best not to accept a Deposit; but destroying it (after receiving it) 
is disgraceful, lifter having received it, one should keep it with care 
and restore it when it is asked for even once ’ — (12.8). 


* There are five heads under which this Deposit has been divided — (1) Opeyi- 
Deposit — Niksepa proper, — ^whon the depositor hands over the article openly to 
the Depositary, after counting it (2) Upanidhi^ Sealed Deposit — when the property 
is handed over covered and sealed within a box without the contents being disclosed 
or described or counted; — (3) ^Nydsa\ Trust,— that Deposit which is handed over, 
not to the Depositary personally, but to his son or others with the request that it 
should be delivered to the master when he comes home ; — (4) ‘ Ydchita \ Borrowed, — 
when an ornament or some such small article is borrowed for a special occasion; — 
(5) ^Anvdhita\ Bailment for Delivery,-— when a Deposit entrusted to a person is 
made over to a third party for being delivered to the original owner. — ^According to 
Ydjna, 2.67, the rules relating to Niksepa, Deposit in general, are applicable also 
to the other kinds of Deposits. (See Hindu Latv in Its Sources, Vol. I, pages 224-225.) 

t 'Without being disclosed^— its nature, number, size and other characteristics 
not being made known to the Depositary. — * Exactly in the sayne position '^ — ^i.e. 
sealed — (Apardrha). 

*^Ydsana\ Eeceptacle — such as a casket or a box — {V ivddaratndkam, p. 84). 
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So also Brhaspati (12.9) — 

[156] ‘The Depositary shall restore. -the Deposit exactly as it had teen 
entrusted to' him, in the same manner and to the same person ; it should 
never be restored to the Depositor’s next of kin.’ 

'Next of kin^ — ^i.e. the son and others. 

Says Ma7iu (8.186) — 

[157] ‘If, on the death of the Depositor, the Depositary himself (without 
being asked) restores it to the Depositor’s next of kin, — ^^lie should 
not be prosecuted by the King or by the relatives of the Depositor.’ ^ 

AnA Narada — 

[158] ‘If the Deposit has been destroyed along with the Depositary’s 
property, the loss is the Depositor’s ; so also if the loss has been due to 
an act of God or King; except when it has been due to the dishonesty 
of til© Depositary.’ 

What is meant is that the loss is of the Depositor alo7ie; tliat even wlien 
the loss has been due to an act of the King, — -if it has been brought about 
by some fraud committed by the Depositary, — ^it has to ]>e mad© good by 
the latter. Thus the principle is that — ^if tiie loss has been due to a fault of 
the Depositary, he should restore it; — ^if he has not been at fault, he should 
not have to restore it; — similarly if he has been dishonest, he should restore 
it,— if he has not been dishonest, he should not have to restore it. 

This is what is meant by Manu also (8.189)— 

[159] ‘If the Deposit has been stolen, or washed away by water, or burnt, 
— ^the Depositary shall not have to make good the loss; if he has not 
extracted anything from it.’ 

That is, if the Depositary has extracted something from the Deposit, 
and deposits the remnant somewhere else, — with the motive that he may 
not have to restore the Deposit at all, — ^then he shall be made to restore the 
entire Deposit. 

With reference to the ^Ydchita1ca\ ‘Borrowed’, — (the fourth kind of 
Deposit — vide footnote under Text 150) — ^says Kdiydyana — 

[160] ‘On the lapse of the stipulated time, or after the completion of the 
business (for which the article had been borrowed ) — ii the borrower 
does not restore it, even on being asked to do so, — ^then, in the event 
of its being lost or stolen, the borrower should pay its price.’ 

What this means is as follows When the article has been borrowed 
for the purpose of a certain business, — on the accomplishment of that purpose, 
or after the lapse of the stipulated time, — ^if the owner of the article asks 
the borrower to return it, but the latter does not restore it, — then, after 
that, if the thing becomes destroyed by an act of King or God, the borrower 
must restore the loan by paying its price. 


* Says Vivadaratnakara (p, 87) — ^‘Orx the death of the Depositor, if the Depositary 
restore the Deposit to his heir, he should not be harassed by the King or by the 
dead Depositor’s relatives. The term svayameva, himself, implies that during the 
Depositor’s lifetime, the Depositary should not deliver it to the heir, even though 
asked to do so, by the latter; — ^but that on the Depositor’s death, he may deliver 
it to his heir, even without being asked to do so 
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Ndracla (2.14) also — 

[101] ‘ This same rule has Ixien applied to eases of — (a) 'Loan for a special 
purpose’ (Ydchitaka), (b) ‘Bailment for Delivery’ (Anvdhita), etc., and 
also (c) Articles made over to artists, {d) Sealed Deposits {UpanidM), 
(e) Secret Deposits (Nyasa), and (/) Mutual Deposits {Pmtinydsa)d * 

‘In regard to even an old-standing Deposit, when a man wishes to 
hide or deny it, he throws into it something of his own, and when he restores 
it, on request, he is not regarded as a thief; but if he does not restore it, he 
is regarded as a thief. In all such cases, the right decision can be arrived at 
only after dne investigation.’ 

This passage has been written in this context, in the Ratndkam.f 
Bfhaspati {12AI ) — 

[162] ‘If the Depositary should destroy (damage) the Deposit, tiirougli 
discrimination (as between his own property and the Deposit) and 
consequent neglect, — or if he fails to restore it when asked to do so, — 
he should be made to pay its price with Interest.’ 

That is, if the man difterentiates his own property from the Deposit, — 
taking special care of the former, and not of the latter,— then also he should 
pay it. 

Similarly in a case where, on l^eing asked to deliver the Deposit, he did 
not do so, — ^and after some time, ho is aiTested by the King,— he should 
pay the price with Interest. 

As says (2.7-8) — 

[163] ‘If the Depositary does not restore the Deposit on demand, he 
should be fined by the King, and in case the Deposit has been lost, he 
should be made to pay a sum ec^ual to the price of the Deposit. 

[164] ‘If he derives profit from it (by using it) without the Depositor’s 
consent,! he shall be fined likewise, and shall deliver the profit, together 
with Interest, to the Depositor.’ 

And Vydsa — 

[165] ‘If the Deposit has been consumed, the Depositary should pay its 
price with Interest; if it lias suffered from neglect, he should pay just 
the price; if it lias been lost through stupidity, he should pay a little 
less.’ 

Says Manu (8.193) — 

[166] ‘The man who would appropriate, by fraudulent means, the pro- 
perty of another person, should be punished publicly, along with his 
accomplices, with various modes of corporeal punishment.’ 

* ‘Articles made over to the artist’ — i.e. materials given to him to be worked 
upon ; e.g. gold delivered to the goldsmith for making the ear-ring. — ‘'Nydsa ’ is secret 
Deposit ; handed over to some member of the family, without the knowledge of the 
Master of the house. — 'Pratinydm^ is a mutual bailment, both parties exchanging 
Deposits with one another — {V imdaratndhara, p. 96). See also the first footnote 
of this chapter. 

t No such passage is found in V ivddaratndkara ; nor is it intelligible. 

J VwddaratYhakara (p, 90) explains this as ‘against the wishes of the Depositor 
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^Upadhd'^ is fraud. — ‘-4 c<?omj?Kce’— people who helx^ him In the act of 
misappropriation.— 6'orj3orear,pwnf.9teen^ ’-—such as being put In chains, 
beaten and so forth,* **® 

This same rale applies to other similar transactions also ; a.s says Brhaspaii 
(12.15)— - 

[107] ‘ The: rales laid dowzi abov'e are applicable also to eases of — Bailment 
for Delivery, Loan for a Special Purpose, Articles made over to artists, 
Pledges and Persons seeking refuge.’ 

'Articles made over to artists^ — ^when, for the purpose of making ornaments 
and things, gold and other metals are made over to artists. 

When such articles are misappropriated ‘by fraudulent means’, the 
punishment is to be as declared (above, by Mami). 

[Says Katydyana]— 

[168] ‘When an artist has undertaken to repair an article within a stipxilated 
time, — if [he keeps it beyond that time, and] the article becomes lost, — 
he should be made to pay for it; even when the loss may have been due 
to an act of God.’ . 


What is meant is that the article becomes due from the artisan only 
after the lapse of the time stipulated for the work, — ^not before that. 

Says Afaw (8.191)~ 

[169] ‘One wdio does not restore a Deposit, and one who, without having 
made a Deposit, claims it,— both of them shall be punished like thieves, 
or be made to pay a tine equal in value to the Deposit in question.’ 

In this same text, the Matsyapufdna reads ^dvigunam damam’ (‘the 
line is to be double the value of the Deposit’). 

The i^enalty herein laid down (by Matsyapurdna) is meant for eases 
where the culprit is very rich and of mean behaviour; while that prescribed by 
Manu is for the culprit who is poor, but of good behaviour.f 
Kdtydyana — 

[170] ‘In cases whei’e another man’s property, in the shape of Deposit and the 
like, has been consumed or neglected or destroyed tluough ignorance — 
it has to be made good by that same person who was liable for the same,’ 

The term 'eva\ ‘same’, serves to exclude the Depositary’s son or other 
relatives who were not involved in the fault. 

Gautama (12.42) — ^in continuation of the words ^na adhydvayeyuh\ 
‘shall not involve’ — says — 

[171] ‘ Deposits, Articles bailed for delivery. Articles borrowed for a special 
purpose, and Articles taken on hire and the rest, — if lost, — [shall not 
involve] all those men who cannot be blamed for the fault of the 
Depositary.’ 

* In the case of Deposits, the ‘fraudulent means’ would consist in putting off 
the restoration by such pretexts as — ‘I do not remember where I kept the thing’ or 
‘it was kept by someone else who is not here at present’, and so forth — {Medhdtithi). 
Prcikdsham^ — e.g. in the public square — {Vivddarainakara, p. 92), 

f V ivddaratndkara (p. 91) — If the property involved is valuable, then alone 
should the ‘punishment of the thief’ foe inflicted; in ordinary cases, the man should 
he simply fined ; in either case, the Depositary is to be made to restore the Deposit, 
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^ ^ Avahii-am^ stands for what has been taken on lease at a certain rent, 
— "All those TOe??.’*—i.e. sons and others who are free from all blame in the 
matter. ■ 

With reference to Sealed Deposits (Upanidhi), says Kdtydy ana — 

[172] ‘ (a) Purchase, (6) Deposit on behalf of a person gone abroad, (c) Pledge,, 
(c2) Bailment for Delivery, (e) Article borrowed, and (/) What has been 
lent with a commercial motive,— all this is to be treated as DpanidM, 
Deposit." 

(a) ‘iCmya’— the article that has been sold but has, somehow, been left in 
the hands of the seller; — (6) the Deposit made by some one while the owner 
of the article has been abroad; — (/) "What has been lent with a commercial 
motive" — ^i.e. what has been handed over with a view to profit. — (d) " Anvahita " 
— Counter “deposit ; — ^what is meant is that all these cases , the guarding, 
restoring, investigation and inflicting of punishment, have to be done as in 
the ease of "Nydsa", Deposit in general. f 


* Vivddaratrbdhara (p. 89) cites the example of the Cart and such things, — ‘All 
men* — ^i.e. sons, grandsons and other heirs. — "Who cannot he hlamed"'---'wh.o are 
free from all blame in the matter. 

fThe definition, of ‘ Opaafdi'it’ here provided by Kdtymjana is different from, 
and much wider than, the one accepted by all other authorities ; that is, if the words 
of Kdtydyana are taken literally. Both Vivddaohintdmcmi and Vivddaratndkara 
felt this discrepancy ; hence they have provided a somewhat different explanation 
of the text, which has been adopted above, in the translation.— According to 
Vivddaratndkara— "Prositaniksepa" stands for what has been deposited by a man 
going abroad ; — " V aishyavrttydrpita" is what has been made over for purposes of 
trade. It concludes— All these have to be treated as Upanidhi (Sealed Deposit) 


CHAPTER III 


Sale without Ownership 

Narada — [This is really Manu 8.199] — 

[173] ‘If a gift or a sale has been made by one who is not the owner of 
the property concerned, it should be held to be as noUmade; such being 
the rule of judicial proceedings.’ 

And Kdtydyana — 

[174] ‘Sale, Gift, Pledge — if made by one who is not the owner, — should 
be annulled,’ 

Manu (8.197-198)— 

[175] ‘ If a man sells another man’s property, without being its owner, 
and without the owner’s consent, — he should not be treated as reliable; 
he being a thief, though not regarding himself as such. — ^If he belongs 
to the ‘family’ of the rightful owner, he should be made to pay the 
fine of Six Hundred ; and if h© does not belong to his ‘family’, — ^nor one 
having access (to the household), he shall be dealt with as having 
committed the crime of theft.’ 

\SdJcsya^ is reliability, — ‘ .4 should be made to pay. — 
^ Smivayah^ — being a member of the race of the owner of the property in 
question.* — ^ Nira^ivayah^ — one who is not a member of his race. — 
^Anapasarah^ — having no plausible means of getting at the thing in question, 
such as receiving it as a gift and so forth, — ^He should be fined 600 Pa'^s, 
Again— 

[176] ‘The man ©fiecting a sale without ownership should ]>e punished in 
this manner, if he has done it unintentionally. In case he has done it 
intentionally, he deserves the same, punishment as the thief. ’ f 


* In all such passages, the term ‘anvaya’ is used in the etymological sense — 
‘those coming after’ — ^i.e. offspring or progeny; ‘one who bears the relationship of 
anugamana^ — says Medhdtithi, It thus stands for ‘family’ in the restricted sense. 
The V ivddachintdmani itself has explained it in this same passage as ‘belonging to 
the same vamsha\ and 'vamsha^ is race, dyjiaaty, — Vivddaratndkara (p, 103) explains 
^anvaya"^ as ^putrddV, ‘son and the rest*.— Similarly where Kdtydyana speaks of 
‘emancipating the slave- girl whom one has been treating as his mistress — along 
with her anvaija\ the term clearly staiids for the progeny of the girl, who is eman- 
cipated along with the gii’l; Vdchaspati himself explains the term as ^svajanitap utra- 
sahitd\ ‘along with her son begotten by himself’ (see Text No. 301 below, Text 
p. 70). — In another text (quoted on p. 194 of the printed Text No. 867) the daughter 
is spoken of and then follows the term ^tadamayah\ ' anvaya of the daughter’, 
which Vdchaspati explains as ^dauhitras\ ‘sons of the daughter’. — Again on p. 222, 
Text No. 984, in Ydjnavalkya' s text we find the expression Hdhhya rete"nvayah\ 
‘in their absence, the anvaya\ which term is explained by Vdchaspati as ‘sons 
and daughters’. — Mitdksard on 2.175 explains ‘an as ^ putrapjautrddV, ‘sons, 
grandsons and the rest ’ ; and that progeny alone are meant is clear from the reason 
that is adduced. — On the same text, Apararka renders the term 'anvayd' as 
^svasantdne\ ‘one’s own offsprings’, — Viv^aratnakara on p. 458 quotes Pdrijdta 
and Prakdsha as explaining ^anvaya^ as ‘son, grandson, etc.’. 

See notes under Texts 237, et seq, 

f This text is quoted as if it were from Manu ; but it is not found in Manu, 
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That is, if one sells what belongs to another, unwittingly, he should 
be fined 600; whereas if he does it intentionally, he should be punished 
like a thief, — i.e. having his hands cut oH and so forth. 

When tlie article sold is found in the hands of the Buyer, — and some one 
comes and tells him ‘this is mine, give it to me’; and the man being a 
gentleman, what he should do under the circumstances, is thus declared by 
Brhaspatl (13.4 ) — 

[177] ‘When the rightful owner turns up and establishes his ownership 
over the chattel, the Purchaser should produce the source of his Purchase ; 
by doing this, he becomes cleared.’ 

^Source" — ^i.e. the person from whom he got the thing [i.e. the 
says Vivddaratnakara, p, 101]. 

Kdtydyana — 

[178] ‘ The Purchaser should prove that the Purchase was open and public; 
or he should produce the Seller, For the producing of the Seller, time 
should be given to him in proportion to the distance of the place where 
the Seller may be residing. — ^In a case where, having at first named the 
Seller, if the Purchaser (drops that and) again takes his stand upon the 
Purchase -transaction, — should try to produce the Seller, as no useful 
purpose would be served by putting forward (and relying upon) the 
Purchase itself.’ 

The genuineness of the Purchase also would be established only by the 
producing of the Seller; hence it is only when the Seller cannot be traced 
that the genuineness of the Purchase-transaction itself should be sought 
after. 

Prahdsham'' — i.e. it should be proved that the sale was open and public. 
As regards what should be done after the Seller has been produced, 
— says — 

[179] ‘ When the Seller has been produced, the Purchaser should not be 
prosecuted any further; thenceforward the dispute shall lie between the 
Seller and the owner of the lost property.’ 

^Ndstika^ is the man who has lost his property. 

Says Brhaspati (13.3) — 

[180] ‘ In a case where the Vendor has been produced, and he loses in the 
judicial proceedings, he should pay to the Purchaser the price of the 
commodity sold, and a fine to the King; the pi'operty itself he shall 
restore to the rightful owner,’ 

In the event of the Purchase -transaction itself being found to have 
been improper, the Purchaser also is to be fined ; as says Ndraaa — 

[181] ‘If one buys a chattel from a slave without his master’s permission, 
or from a wicked person, or in secret, or at a low price, or at an improper 
time, — he incurs the same guilt.’ 

That is, the guilt incurred by him is the same as that by the man who 
sells a thing without ownership. 

Also by concealing the man who sold the thing to him, the Purchaser 
incurs the same guilt, — ^says Ndrada — 

[182] ‘The Purchaser should not conceal his source; his clearance follows 
from the producing of the source; otherwise, he shares the guilt and 
becomes liable to the same punisliment (as the Seller),’ 
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^ Otherwise'^ — i.e, if he conceals the man who sold the tiling to Imn. 
[Kdtydyana \ — ■ ■ . " 

[183] ‘If the Purchaser does not produce the Vendor, or if lie fails to prov^; 
the honafide character of his Purchase, he should be made to pa\' to tlw 
owner the amount claimed l:>y him, and also a fine to the King.’ 

Says J-fanw (8.202) — - 

[184] ‘If the source (the Seiler) cannot be traced, and tlie Purchaser has 
cleared himself by showing the open and bona fide character of his 
Purchase, — ^Iie should be let off without punishment; but the property 
should be restored to the rightful owner.’ 

In a case where the Purchase -transaction has been open and public,— 
and yet the rightful owner has established his ownership, — but the Seller has 
gone abroad and cannot be produced, — the Purchaser shall not be pimished 
by the King; but the property concerned shall be made over to the rightful 
owner. ■ ■ . 

Kdtydyana — ^ 

[185] ‘ The owner of the lost pro jx^rty should, first of ail, prove his owner- 
ship by means of witnesses knowing it; and if he proves that the thing 
had never ]>een given away or sold by himself, he establishes his owner- 
ship and obtains the property.’* 

In regard to the case where the open Purchaser is unable to produce 
the Vendor, because his place of residence is not known, — Brkaspati says — 

[186] ‘In a case wllei'e there is no evidence, the King shall take into 
consideration the character of the parties concerned, and decide the 
case and apportion the chattel ]:>etween them equally or more or less, 
at his own discretion’ — (13.6). 

[187] ‘In a case where the Purchaser has bought the chattel in the open 
market-place, and in the presence of the King’s officers, — ^iDut from a 
person whose habitation is not known to him, — or who has since died, — 
the rightful owner shall i^ay him half the price of the chattel concerned 
and take away the chattel itself; each of the two parties thus losing 
half of the price, as a result of the proceedings’ — ( 13.7-8). f 


Vivddaratndkara (p. 106) lays down the following procedure: — (1) The owner 
has to prove that the chattel belongs to him; — (2) in order to clear himself, the 
Purchaser should prove that he is bona fide Purchaser; — (3) in support of this, he 
should produce the Vendor; — (4) if he is imable to trace and produce the Vendor, 
he should prove that his Purchase was open and public, by means of witnesses 
Imowing all about it. 

In such cases, remarks Medhdtithi, the nett result is that the Purchaser is let 
off without punishment, but he loses the price that he had paid for it. 

f That is, both parties — the Purchaser as well as the owner — are penalised to the 
extent of half of the value of the article ; the former for making the purchase from 
an unknown person, and the latter for neglecting to take due care of his property 
{vide next Text 188) — {V ivddaratndhara, p, 109). 

Vlramitrodaya (p. 381) remarks that this rule appHes to eases where the owner 
is unable to produce adequate proof of his ownership ; if he is able to prove it, he 
recovers the property without having to pay anything to the Purchaser. 
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Again — , 

[188] ‘A mistake is committed when one buys a thing from an unknown 

person, — and also when one does not take due care of his property; 
both these mistakes have been deciared by the wise to be the cause of 
losing one’s property 13.9). 

In a case where the owner is unable to prove his ownership, the chattel 
goes to the man who has purchased it openly; and it is the owmer (claimant) 
who is punished; — as declared by 

[189] ‘If the owner fails to prove his ownership by means of knowing 
witnesses, he should be punished like a thief, — ^with a view to prevent 
the repetition of such misbehaviour.’ 

In certain cases buying from the rightful owner also is wrong; as says 
Brhaspati (IZ. 10 'liy — 

[190] ‘ When a man has purchased a chattel at a fair price, having notified 
it previously to the Supervising Officer, no blame attaches to him; but 
he would be a ‘tliief’ if it were an ‘Improper Purchase’.— -If a Purchase 
has been effected within a closed room, or outside the village, or at 
night, or secretly, or from a wicked person,* or at a very low price, — 
it is an Improper Purchase,^ 

This should be treated as purchasing from one who is not the owner. 

So also Fis?w (5.166)— 

[19l3 ‘If one purchases a thing in secret and quietly, and under its price, — 
the Purchaser [and the Vendor] f should be punished like thieves.’ 

Says Ydjnavalkya — 

[192] ‘If a man recovers from another person’s hand some chattel that had 
been stolen or lost, — without notifying it to the King, — ^he should be 
fined 96 Panas,^ J 

He should be punished for deprhfing the State of the dues payable to it 
under the circumstances. 


* This also includes slaves and others of the lower class — according to 
Vlmmitrodaya (p. 375). 

t Visyiu's te:xt mentions both ‘Purchaser’ and ‘Vendor’; though the printed 
text and MSS. of have ‘iiCreia’, ‘Purchaser’ only. 

J If a man discovers his lost or stolen property with a certain person and 
recovers it from him, without reporting it to the King, he is to be punished like a 
thief; because he has concealed his acquisition, like the thief — (Vivddaratnakara, 

p. 110). 



CHAPTER IV 


Joint Concerns • 

On this point, says Ydjfmmlkya 

[193] ‘When a group of tradesmen carry on biasiness Jointly, for the purpose 
of making profit, the profit and loss of each shall be, either in proportion 
to the share of the capital contributed by each, or as may have been 
agreed upon among them>s6ives.’ * 

In the absence of a previous agreement, the profit and loss shall be in 
proportion to the capital; but when there is a previous agreement, they 
shall be in accordance with that agreement. 

Brhaspati (14,8) — 

[194] ‘ When any loss or diminution has occurred through the act of God 
or King, it should be borne by all the partners in proportion to their 
respective shares.’ 

‘Loss’ — of Capital, and ‘diminution’ — of Profit. 

The exception to this i*uie is laid down by the same writer — 

[195] ‘When any one partner, acting without the consent of others, or 
against tlieir express instructions, injures the property tlirough negli- 
gence, — that loss has to be made good to all the partners by that same 
partner.’ 

^ Anirdista^ — not permitted ; which they have not assented to. 
Similarly, Brhaspati (14.10) — 

[196] ‘ That partner who, by liis own efforts, saves the merchandise from 
dangers due to the act of God and King, shall receive the tenth part of 
that merchandise; the remainder being distributed among the other 
partners, according to their respective shares.’ 

Wamda (3.6) also— ~ 

[197] ‘When any danger has arisen from an act of God, or from thieves, 
or the King or fire, — a partner makes special efforts to save the 
merchandise, — ^iiis share has been declared to be the tenth part of it.’ 

Kdtydyana — 

[198] ‘If a partner has saved a commodity from thieves, or from floods, 
or from Are, — he should receive its tenth part. This rule applies to 
ail commodities.’ 

* Business is said to be ‘ carried on jointly when there is an agreement among 
a number of tradesmen to the effect that they would carry it on as a J oint Concern. 
Tradesmen and others have recourse to this method of doing business, for the 
purpose of making larger profits than they could make, each on his owxi account. 
The profit and loss of each partner shall be determined by the share of the capital 
contributed by him; or, when starting the business, they may have entered upon 
an agreement to some such effect as — shall be the predominant partner and shall 
receive half of the profits and the other half shall be divided equally between B and 
C ’, and so forth — (Mitaksard). 
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Some people hold that this i*ule applies also to the case where 
the commodity concerned belongs to a single person (and it has been saved 
by an outsider), — ^That cannot be right; because the texts occur under the 
context of ‘Joint Concerns’. — BatndJcura* and others also hold this same 
opinion. 

These partners in a Joint Concern should carry on the business without 
deception to one another; as says Vydsa — 

[199] ‘ They should carry on sales and purchases after due consideration 
of the nature of the merchandise, — either in the presence or in the 
absence of one another, without any deception.’ 

AxiA Brhaspati — 

[200] ‘When any one among the partners has been found to have practised 
deceit in buying and selling, he should have to clear himself by means 
of oaths. — ^This is the rule that should be followed in all disputes.’ 

^Oaths'' have been mentioned only by way of illustration; what are 
meant are ‘proofs’ of various Idnds; as it is possible for buyers and purchasers 
to have witnesses also. 

That such a deceiver should suffer loss also has been thus declared by 
Tdjwvalkya — ■ 

[201] ‘If any one of them is found to be crooked, f they should turn him 
out, depriving liim of any profits that he may have earned. — If any of 
the partners is honestly unable to do his share of the work in the Concern, 
he should have it done by some one else (as his substitute). This same 
rule applies to the case of Priests, Cultivators and Artisans.’ 

What is meant is — (a) that the dishonest member they shall turn out 
after having paid him his share of the capital — (6) that, in case the man 
is not dishonest, but is honestly unable to do his share of the work of looking 
after the property, or in other kinds of work in the Concem,§ — then he should 
employ another person (on his behalf) who would be able to do his share of 
that work. 

If a partner, who was capable of looldng after the business, happen to 
die, — what is to be done is thus asserted by Narada (3.7) — 

[202] ‘If any on© of the partners happen to die, his heir shall receive his 
share ; if he has no heir, it may go to some one else who may be able to 
do the dead man’s workl| ; — or to all the partners.’ 

On the deatii of an efficient partner, his heir should look after the 
commodity and obtain the tenth part of it; if no heir is there, it shall go 
to some one else who may be able to look after the dead man’s share of 
the work; and in the absence of any single person capable of taking on the 
dead man’s work, all the partners shall jointly look after the business and 
take the tenth part of it.H 


^ Vide Vivddaratndha/ra (p. 114), where, however, there is a misprint. 

f That is, secretly carrying on business on his own individual account — ^says 
Apardrha. 

' J So also Vivddaratndkara (p, 115). 

§ Such as looking after the stores, examining the account and so forth — says 
Mitdksard. , 

![ The Vwddaratndkara (p. 116) puts this more clearly: — ^Among the co-sharers, 
if aixy one becomes incapacitated (it reads ^vyasanam'* in place Qi^7naranam \ death), 
his heir should |ook after the business (in his place) and take the tenth share 
due to him ; — ^if th^re is no heir, then any one from among the partners, who may be 
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What sho^uld be;. done in the ease of .the death' of the owner of the entire 
commodity is thus declared by Ndrada (3.16)— 

[203] ‘If a trader travelling away from his comitry should happcm to die^ 
the King should keep his commodity iii.;Safe custody, till his heirs turn up.’ 

So also Brhmpati (4.11)— 

[204] ‘If a trader happen to die by accident, his goods should bo shown 
by the King’s officers appointed (for such purposes)’; 

that is, they should be shown to the King ; — 

[205] ‘ When any one comes forward claiming to be the man’s heir, he 
should establish his claim by the evidence of other people ; then 
he becomes entitled to receive the goodB^—{Brha8pati 14.12). 

Ndrada (ZAl ) — 

[206] ‘If there are no heirs, the King shall deliver the goods to his rekttivea 
(Bandhm) and ’Kimmen {Jndtis); on failure of these, the King shall 
keep the goods in safe custody for a period of ten years.’ 

Some one has held that all this is meant for the case of the death of a 
single trader (not to a partner of a Joint Concern ).t 
Says Brhaspati (14,13) — 

[207] ‘Out of the goods, the King shall take the or the nirtih or the 
tenth t part, if they belong to the Shudra, the Vaishya ot the Kmttriya 
(respectively); from the Brdhmanay he shall take the twentieth part.’ 

[208] ‘After the lapse of three years, § if no claimant to the property turns 

up, the King shall take it to himself; the property of the Brahma^, 
however, shall go to the — (Brhaspati 14.14). 

Bavdhdyana— 

[209] ‘ The proj^rty belonging to a non-Brahmana, who is lost, — ^the King 
shall keep for a year and then take to himself.’ 

There are thus two alternative periods for retaining the goods in custody 
(three years laid down by Brhmpati and one year laid down by Baudhdyana); 
such diversity is due to the greater or less dfetance of tlie places from where 


capable of doing his own share of the work and also that of the dead man, shall 
do all that work and obtain the tenth share (belonging to the dead partner); — ^if 
all the partners are equally capable of taking on themselves the additional work 
of the dead partner, then they shall jointly do that additional work and obtain 
his tenth share. 

The printed edition is defective; after *‘tadahhdve‘', there should be the words 
'’awyastadvad raksiid tad^hhdve\ as ioundirLMB, andMb, 

* The first claim is that of the Bandhus (relatives on the mother’s side, according 
to Mitdhsard; wife, daughter and other relations, according to Aporarha)*, — ^after 
them, come the Jndtis (Sapindas or relations on the father’s side, according to 
MitdJcsard; SamdnodaJcas, according to Apardrka), — In the absence of Bandhus 
and Jndtis, the property should go to the maternal uncle and such others, — says 
Haldyudha, according to whom ^Bandhu^ and ^Jndti* stand for near relations except 
the direct heirs — {Vivddaratndkara,p.\l&). 

t This note is not found in Ma and Mb. 

{ Vivddaratndhara (p. 116) reads ‘twelfth’ here. So also Jolly. 

§ The printed text reads '‘abda'* which is wrong; the right reading Hryahdmn' 
is supplied by the MSS. 
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the claimants might ..be expected A'o ■ arrive., ;,wMch woiild: determine; .also .the 
time likely to be talcenv ' . 

Says (3.18)-- : ■ 

[210] ‘When the owner of -the' property is not there, nor is there his heir, 
the King shali^;keep it for ten years * in safe custody .and '.then take it., 
to himself; in this there is no wrong done.’ 

[211] ‘ When an officiating Kriest has become disabled, another Priest shall 
do his work and receive from him that portion of the Pee which may foe 
commensurate with the work done by him’ — {Ndmda 3.8), 

As a general rule Brlmspati (14.15) has the following — 

[212] ‘Prom among persons engaged in a Joint Ooneern, if some one becomes 
disabled, his share of the work shall be done by a kimsman of his, or 
by all his associates,’ 

Ydj'mvalhya (2*66)-— 

[213] ‘If any one of them is found to be crooked, they should turn him out, 
depriving him of any profits that he may have earned.— If any of the 
partners is honestly unable to do his share of the work in the Concern, 
he should have it done by some one else.^ — This same rule applies to 
the case of PriestSy Cultivators and Artisans," 

[This is the same as Text No. 201 above, quoted again, in reference to 
the work of the Priests, etc.] 

Wliat is meant is that these (Priests, etc.) also should carry on their 
btisiness as ‘Joint Concerns’. So that — 

[214] ‘If a Priest appointed to officiate at a sacrifice abandons his work, 
Ms associates shall pay him only such part of the Sacrificial Pee as may 
be commensurate with the work actually done by him ’ — (Manu 8.206), 

That is, if any one of the Priests happen to abandon his work in course 
of the performance, — on account of illness or such causes,— only that portion 
of the Sacrificial Fee is to be given to liirn as may be in proportion to the 
part of the work that he might have accomplished before leaving. 

Similarly — 

[215] ‘If a Priest abandons the work after the Pees have been given, he 
shall receive his full share of it, but the work left unfinished, he should 
get done by some one else ’ — (ilfa^^^e 8.207), 

The time for the giving of the Sacrificial Fees has been prescribed as 
that of the ‘Midday Extraction’ and the like; if the Pees have been given 
away at the prescribed time, and then a certain Priest, on account of illness 
and such other causes, retires and gives up the work, he obtains his full 
share of the Pee ; but the remaining part of his work he should get done by 
Ms son or other relatives. 

Again — 

[216] ‘Among the Priests, the principal men shall receive half of the whole 
\ (Pee); those belonging to the second grade shall receive half of that; 

* The note that V ivddacMntdmani has on Text 209 above, — Vivddaratndhara 
has got on.tMs text; so that the alternative of Hen years’ also becomes included 
under the pMyiew of that note. 
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those of the third grade shall' receive- the third part; and tliose of the 
fourth grade shall -receive .the fourth part ’ — (Manu 8,210). 

In comieetion with the JyotwfomUy read ‘He initiates them with a 
hundred’; which means that a hundred cows are the Sacrificial Fee proscrited 
for that sacrifice. — ^Now the. question ' arises — ^WJdch Priest slioiild receive 
how many cows ? The answer is as follows : — {a) The ‘ principal ’ onf‘.s among 
the. Priests — the Hotf, the Adhvaryu, the Udgdtr and the Brahwmn — 
shall .receive ^half of the Pee\; which, in 'view of the subsequent ai,iotm,erits,- 
lias been computed to be two less than the. exact ha,lf; hence the said four 
Priests are to receive forty -eight cows. — The Priests of the second grade — i.e. 
the Maitrdvarumi^ the Prastotr^ the BrdhmanAcJiashosm and the Praiijjmsihdtr, 
— are to receive the half of what is given to the principal Priests; that is. 
they get twenty-four cows. — The Priests of the third gy’ade, — 4.e. the Achchfid- 
vdka, the Neslr, the Agnidhra and the Pratihartr — are to receive the third 
part of what is given to those of the first grade; so that these get sixteen 
cows. — ^Those of the fourth grade — Le, the Grdvastut, the NUn the Potr and 
the Suhrahmanyd — ^receive a quarter of what is given to the principal ones; 
so that these get twelve cows. 

These foiu* classes of Priests have been clearly mentioned in the Shruti- 
text — ^ Adhvaryurgrhapatimi etc, etc,\ 

Further, Manu (8.208) raises the cpieslion — 

[217] .‘ Where particular Fees have been prescribed for particular parts of the 
sacrifice, will the Fee specifically prescribed for that part be taken by 
that Priest ? Or shall it be received by all V 

There are certain Fees specifically prescribed in connection with particular 
Priests; for example, in eoimection with tlae Ahhisdchaniyo. Rite, it is laid 
down that ‘one should give two golden lamp-posts to the Adhvaryuh In 
connection with these special Fees, the question arises — Should tljese Fees be 
taken up by the particular Priests in connection with whose name they have 
been prescribed? Or are such particular Priests to be merely the channel 
for the gift, which is to be distributed among all ? 

The answer to this question has been provided by Manu himself (8.209) — 

[218] ‘At the Fire -installation, the Adhvaryu receives the chariot, and the 
Brahman the horse; and the Hotr receives the horse and the Udgdtr 
the cart, at the Purchase (of Soma)d 

Among persons belonging to a particular Vedic recension, at the Fire- 
instaiiation, the Adhvaryu Priest receives the chariot; the Brahman Priest 
receives the swift horse; and the Hotr Priest receives the horse; and the 
Udgdtr Priest receives the cart at the rite of the Soma-purcliase. — ^Hence 
the conclusion is that the special Fee should be taken by the particular Priest 
for whom it- is prescribed, not by any other Priest, 

Say Shahkha-Likhita — 

[219] ‘After one Priest has been appointed, one may appoint another; 
the Fee belongs to the former alone; the one appointed later obtains 
something; if any Priest should go abroad, one should wait for him for 
some time till the time stipulated by him ; and he should not carry on 
the performance during the interval; but if the Saerificer is eager to 
finish the sacrifice, he may do so; and the Priest, on returning from 
abroad, should get something; in case he goes abroeid even when for- 
bidden, at the approach of the Extraction, — ^lie should be fined a hundred ; 
— or if the Priest be defective, then his Family -Preceptor who had 
initiated him should be fined. Similarly, if a Priest who is suffering from 
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a disease or is an outcast, or intoxicated, or defective or ruined, should 
happen to te appointed, through mistake, — ^when he is found out, the 
Sacrificer should propitiate the other Priests and having satisfied them, 
[with their consent, he should appoint another]. From among the 
Priests, if any one should abandon the Sacrificer who is not an outcast, 
he should be fined two hundred. The Bacrificer also should be fined the 
same amount, if he abandons a Priest who is not an oiitcast. He may 
freely dismiss a Priest who is an outcast or ignorant of the Veda; the 
Priest also may abandon a Sacrificer who is accused of a grave sin and 
is not generous.’ 

The meaning of this text is as follows:— (a) '‘Atha, Among the 

Priests, when one has been appointed and has gone off, then alone should 
another be appointed; but the Fee shall be payable to the former; the latter 
is to receive something commensurate with the actual -work done by liim. — 
(6) ^PravasU \ etc. — ^If a Priest, on account of some business of his own, happen 
to go abroad, the Sacrificer should wait for him during that time; but if he 
fears a dereliction of duty on his own part, the Sacrificer may have the 
sacrifice finished with the help of another Priest; the Fee also is to be given 
to this other Priest; the former Priest, on return, may be given some tiling.— 

(c) '‘Atha chet, etc ,^ — ^Even when forbidden by the Sacrificer, if the Priest 
should go abroad at his own pleasure, then he should be fined 100 Paims,-— 

(d) ^Sa eva, etc ," — ^If the Priest is at fault, then the person who had initiated 

him should be fined one hundred.—- (e) e/-c.’ — -If a Priest who is 

diseased, etc. has, through ignorance, been appointed,— when his defect is 
found out, — the Sacrificer should propitiate and satisfy the other Priests, 
and then, with their consent, should appoint another Priest.— etc." 
— ^If the Priest abandons a Sacrificer who does not deserve to be abandoned, 
— and if the Sacrificer dismisses a faultless Priest,— each of these should be 
fined 200 Panas; but there is nothing wrong in abandoning or dismissing 
a person found to be defective. 

Says Manii (8.388) — 

[220] ‘If a Sacrificer forsakes an Officiating Priest, — and if an Officiating 
Priest forsakes a Sacrificer; — each being capable of doing his work, 
and free from disqualifications,— their punishment shall be 100 each.’ * 

In view of this the fine of 200 prescribed in the foregoing text should 
be understood to be meant for the case where the forsaking is wanton (without 
any reason), or where the offender is very wealthy. 

Sb,jb Ndrada — 

[221] * There are three kinds of Priests — (1) Hereditary, (2) Self -chosen, 
and (3) One who officiates, by chance, of his own accord, through 
friendship ’ — (3.10). 

[222] ‘Where an officiating Priest forsakes a Sacrificer who is faultless and 
has done no wrong, — or where a Sacrificer dismisses a faultless Priest, 
— ^they should both be punished ’ — (3.9). 

[223] ‘This rule applies to hereditary and to self-chosen Priests; there is 
nothing wrong in dismissing an accidental Priest ’ — (3.11). 

^ Sarny ojya" is the Priest employed. 


* The Anhashdstra (3.15) prescribes the fine as 250 Panas, 
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Brhaspaii — 

[224] Mt is according to local custom that the loan and its recovery should 
be regulated. — ^That which has been lent by several persons jointly 
should be demanded also Jointly. If any of the Creditors does not 
demand the debt, he loses the interest on it.— The Law of Debts has been 
given in detail before and is stated here only briefly. — Listen now to the 
rules relating to disputes among cultivators and others.— Tillage should 
be undertaken by a sensible man jointly with such men as are bis 
equal in point of the possession of cattle, labourers, seeds and the like, 
as also the implements of husbandry— (14.18-21). — ^When, by the 
deficiency of one partner in regard to cattle and seeds, the cultivation 
of the field suffers loss, that loss should be made good by that partner, 
to all the cultivators*’ 

That is, when there has been loss due to the defective implements supplied 
by any one partner, that loss should be borne by that same partner. 

Again — 

[225] ‘One who works up gold and base-metals, and yams, wood, stone 
or leather, and is well -versed in the art is called an Artisan by the wise ’ — 
(Brhaspati 14:,27), 

[226] ‘When these, goldsmiths and others, carry on their work jointly, they 
shoxild receive their wages in accordance with the work done by each, 
in due proportion.’ 

‘iVwea/ia’ is wages. 

In regard to this same matter, KMydyana J&ys down some special 
rules — 

[227] ‘Among Artisans, there are four grades— (1) the man under training, 
(2) the trained man, (3) the expert, and (4) the master-artisan; these 
shall receive one, two, three and four parts respectively (of the proceeds 
of their joint work).’ 

This division is due to the relative superiority of the knowledge possessed 
by each. 

Again Brhaspati (14.29) — 

[228] ‘Among a number of men working Jointly over building a house, or 
temple, or digging a tank, or over making articles of leather, — the chief 
man is entitled to a double share * (of the profits).’ 

[229] ‘ The same rule has been declared by men learned in the Law to be 
applicable to dancers also. One who knows the keeping of Time receives 
a share and a half, while the singers receive equal shares ’ — (14.30). 

^ Adhyardhd^ — is a share with a half -share added to it; this is what is 
received by the man versed in the art of keeping Time. 

[230] ‘When anything has been brought from another country, by thieves, 
under the orders of their leader, — ^they shall make over a sixth part of 
it to the King and divide the remainder among themselves, according 

*The right reading is ^dvyamsha^ wbioh is found in both MSS.; as also in 
Smrtichandrikd, and by Jolly. The printed reading ^ardhdmsha \ ‘half-share’, has 
not been adopted in the translation. 
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to their due shares; the leader shall receive four shares, the:.. bra vest, shall,, 
receive three shares, the most efficient , shall receive ..two, .shares,,, and 
all the rest shall receive -eqiial shares’— 14.31-32). — 

*’Muhhya^ is the leader, who exerts his, mind and, ,, foody a’,, 
the most brave or aiidacioiis; — most powerful. 

Says Kdtydymia— ■ 

[231] ‘ When something has been brought from another kingdom by thieves 
under the orders of their leader, — ^they shall set apart the tenth part 
of it for the King and divide the rest among themselves according to 
rule.’ 

In cases where the property has to be shown to the King, the sixth 
part shall be given to him; where, however, there is sufficient intimation 
by the leader and the whole of the property is not presented before the 
King, only the tenth part shall be given to Mm. 

Similarly — 

[232] ‘When these men are actively engaged in their work, if some one* 
is caught, — ^whatever is spent over having him set free should be equally 
divided among all.’ 

That is to say, whatever money is required for his acquittal should be 
given collectively by all associates. 

Again — 

[233] ‘Among Tradesmen, Cultivators, Thieves and Artisans,— to the case 
of all these, where the exact nature of the work done by each cannot be 
always determined,-— the same rules are applicable.’ 


CHAPTER V 


Resumption of Gifts 

Says N dr (ida — . 

[234] ‘Having made aa improj>er gift, if one mslies . to /resume it, it. is 
called Restimption of Gift, which has been declared to be a Head of 
Dispute’ — (4.1). 

[235] ‘(1) What may be given, (2) what should not be given, (3) what 
has been (rightly) given (Valid Gift), (4) what has not been (rightly) 
given (Invalid Gift); these are the four points on which judicial proceedings 
proceed in regard to Gifts’— (4.2). 

[236] *'Whut should not he given is of eight kinds; — wlmt may he given is of 

one kind; — ivhat has been rightly given is of seven kinds;— and has 

not been rightly given is of sixteen kinds’' — (4.3). 

The ‘impropriety’ of the gift (mentioned in Text 234 above) may be 
due either (a) to the giving of what should not be given, or (h) to giving it 
in an improper manner, or (c) to mistakes having been made regarding the 
recipient of the gift, or (d) to the absence of the consent of the Father and 
others, or (e) to the giver himself being too old or suffering from such dis- 
abilities. 

As regards ivhat should not he given, says Brhaspati (15.2) — 

[237] ^What should not he given h.BS been declared to be of eight kinds: 
(1) Common Propel ty, (2) Son, (3) Wife, (4) Pledge, (5) Entire Property, 
(6) Deposit, (7) What has been borrowed for a special occasion, and 
(8) What has been promised to another person.’ 

*'Sdmdnya\ ‘common property’, is what belongs to several persons, 
of which there are several owners. 

* Here as regards the Common Property, the Son and the Wife, the gift 
becomes invalidated, because the donor has no self-sufficient ownersfiip 
over them; and this insufficiency of ownership is due — (1) to common equity, 
as regards Common Proper%— (2) to direct declarations as regards unwilling 
Son and Wife (see Text No. 239 below); — (3) to direct declaration, as 
regards the Entire Property, of the man with offsprings, — ^also as regards the 
giving of what has been promised (see Text 238 below) f; — (4) to the fact 


* The printed text has omitted the following words after ’’atra'^i — ^sdnmnya- 
putraddre^asvdtantrydd ddndsiddhih, asvdiantryancha\ — ^which are found in the 
manuscripts. 

t ‘‘Com^non Property^ — according to Smrtichandrihd (p. 442) this term stands 
for Public Property, such as roads, pathways, etc. — But Vivddaratndkara (p. 126) 
takes it as what belongs to more than one owner, i.e. Joint Property. — ‘ What has been 
promised"*' — ^though mere promise is not enough to transfer the ownership, yet what 
has been promised to one should not be given to another,— -says Sjnrtichandrikd, 
p. 442. — ^Entire Property* — the prohibition of the giving away of one’s Entire 
Property refers to the person who has Sons and Grandsons living jointly with him ; 
it is not applicable to a man who, either has no offsprings, or has already made 
over to his offsprings their share of the inheritance ; such a person can give away his 
Entire Property — (SmrtiGhandrikd) — (see notes on Text 175). — Mitdksard (p. 611) 
makes it clear that for making gifts out of the ancestral property, only the consent 
of the Sons is needed. 
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of the. donor having no ownership over the Deposit and the Borrowed Article. 
As regards all the Wntire Property BJid What has been 

promised, thongh the, donor has ownership over .them, .yet the gift 
becomes invalidated on account of the texts directly forbidding such gift. 

In the opimoii oi thfd SmHisdm however, in the caise of the Entire Pro- 
perty, the gift certainly remains valid because it has been made by the 
rightful owmer ; all that happens (in view of the prohibitive texts) is that 
the donor incurs the sin of doing something that has been forbidden. 

And A^drada (4.4-5)— 

[238] ‘A Bailment for Delivery, an article borrowed for a special occasion, 
a Pledge, Common Property, Deposit, Son and Wife and the Entire 
Property when there is progeny, — ^and also what has been promised to 
another, — ^these the Teachers have declared to be what should not 
be given away, even under distressful circumstances.’ 

‘Son and Wife’ being expressed by a compound word are counted as one; 
hence the total number of ‘what should not be given’ (though actually nine, 
as enumerated here) may be regarded as eight only. 

What is meant is that even in abnormal times of distress, (1) the Son, 
(2) the Wife, and (3) the Mntire Froperty should not be given away, — 
without the consent of (1) the Son, (2) the Wife, and (3) the Progeny.* 

That the said three may be given away with the consent of the said 
three has been thus declared by iCd^ 2 /%ana — 

[239] ‘ The and the TFi/e,— if they are unwilling— should not be sold or 
given away; so also the Entire Proper^; these the man shall retain with 
• himself.’ 


* The printed text omits the necessary word ^vimatau^ after * nvaydndjn^ ; it is 
supplied by the MSS. — ^What is meant is that — (1) The i8on should not be given 
away without the consent of the Son, {2) the Wt/e should not be given away without 
the consent of the Wife, and (3) the Entire Proper^i/ should not be given away without 
the consent of the offsprings (Sons and Grandsons). That such is the meaning is 
clear from what VdchaspaWs notes on the next Text No. 239.. 

According to Smrtichandrikd (p. 443) what is meant by the assertion that 
‘the Deposit should not be given’ is that it should not be given except as a Deposit', 
as declared by Brhaspati (5.5) — What is held as a Pledge or Deposit can be given 
away only as a Pledge or Deposit ’. It also adds that the prohibition regarding the 
Son refers to cases where there is only one Son. 

The sole difficulty in this interpretation that is presented is the reading of 
the printed text and some MSS. — ^putraddrddyanvaydndm^ which lends itself to the 
interpretation that what is required is the consent ‘of the anvaya consisting of the 
Son, the Wife and the rest ’. — But that this cannot be what is meant is clear, — ^not 
only for the reasons given above, — but also from the fact that Vivddachintdmani 
itself speaks later on of the ‘ consent of these three ’ which could not be right if ‘ anvaya 
consisting of Son and Wife, etc.’ were meant; as under that explanation there 
would be only one factor — ‘the anvaya, consisting of Son, Wife, etc.’ — whose consent 
would be needed — ^not three. The right reading therefore must be ^ putraddranvayd^ 
ndm^ as found in some palm-leaf manuscripts. 

The whole matter is clinched by the following note from Vivddamtndlrmi 
(pp. 128-129) — (1) What is forbidden in one text (240) is the giving away of the 
Son and the Wife, even in times of distress ; (2) so also is forbidden the giving away, 
even in times of distress, of the Entire Property, if there is Anvaya (Progeny) ; 
(3) while the other text (239) asserts is that in times of distress the Son and the Wife 
may be given away after obtaining the consent of these two^ — and the Entire Pro- 
perty may be given away after obtaining the consent of the Anvaya (Progeny) ; 
and that there should be no giving away of the unwilling Son and Wife, — ^nor of the 
Entire Property, without the consent of the Anvaya (Progeny, Sons and Grandsons). 
Hence there is no inconsistency between these two texts (238 and 239). 
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[240] ‘ In times of distress however, the sale or gift of these may be effected; 
not otherwise (in normal times).* ■ 

That is, in the event of the said dhree (Son, Wife and Progeny) not 
consenting to the sale or gift;,— they:;- should, be retained by the owner for 
Ms own, p;iirposes; and when their consent-. has- been secured, then they can 
be given .away. ■ 

Some people have held the view -that the Entire Property should not 
be given away even on the consent of the Progeny (Sons and Grandsons); 
as the giving away of this has been forbidden on the ground of the mere 
presence of the ‘Progeny’ [and they would be there, even when giving their 
.-eonsent]. - ■ 

As regards the consent of the Son (to being given away or sold), Vashwih-a 

;„-says— ' 

[241] ‘ The human being, produced out of the semen and ovule, owes his 
existence to the Mother and Father; his Mother and Father are the sole 
masters regarding his being given away, sold or abandoned.’ 

In this same connection, wnth reference to an only Son, the same sage 
says— 

[242] ‘One should not give away, or receive in gift, an only Son; as he 
serves the purpose of perpetuating the race of the forefathers. — ^The 
woman shall not give away, or receive in gift, a Son, except with her 
husband’s permission.’ 

That is, an only Son should never be given avt-ay, even though he be 
willing to be given away; such is the implication of the ratiocinative words 
‘as he serves the purpose of perpetuating the race, etc. etc.’ * Even with 
the husband’s permission, the woman is not entitled to receive the gift of 
[i.e. adopt] h son; because she is precluded from performing the Vydhrti^ 
homa, which forms an integral part in the rites accompanying the giving 
and receiving of Sons. — Such is the upshot of the whole text of VasMsfha^ 
The following might be urged — ‘^The text has made the statement 
‘except with the husband’s permission’, without any other qualification; 
which means that when the husband’s permission has been obtained, the 
woman becomes entitled to receive the Son just in the same way as to give 
him away; and on the basis of this it may be presumed that she is entitled 
also to the use of the (Vedic) learning necessary for the performance that 
forms an integral part of the ceremonies relating to the said giving and 
receiving 

True; the woman is so entitled, but only when accompanying her 
husband, — as in the case of sacrifices; and she is not entitled,. alone by herself, 
to it; otherwise the injunction would be dependent upon the rejection (of 
the text £oi bidding Vedic study by women). 

What rmy he given has been thus described by Brhaspati (16.3) — 

4243] ‘What is in excess of the provision for the feeding and clothing of the 
family may be given away. Otherwise the merit of the giver would 
have the effect of Poison tasting like Honey.’ 

Says Ydjnavalkya — 


* This text has been misunderstood by an eminent Indian jurist; by which the 
Privy Council has been misled, in ruling that ‘the adoption of an only Son is 7iot 
illegal ’. All authorities on Hindu Law are agreed that it is absolutely illegal. 
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[244] * * * § 01117 such . things may be given away as , .do not .injure 'oiie’st.o.wn:. 
family, the Wife and the Son being always excepted; the Entire Property 

. . .'also .should not. be given away, if there is progeny; nor should one. give;., 
away what has been promised to another person.® 

Axkd Kdtydyana — 

[245] * Barring the dwelling-house,* one’s own Entire Property, —in excess 
of what is required for the maintenance of the family, — ^may be given 
away.® 

That is, what is *in excess’, and what is one’s ‘own®, should alone be 
given away; and the giving away of what is not ‘in excess’ would be sinful; 
while the giving away of what is ‘in excess’ would be meritorious. 

Wliat the assertion — ‘otherwise, the merit of the giver, etc.® (in Text 243) 
— means is, — ^not only that ‘ on account of the man not doing what is prescribed 
no merit accrues to him® — but that ‘by doing what is forbidden, the man 
incurs sin also®. As regards the giving itself, that remains quite valid, if 
what has been given is the giver’s omn property. Because the basis of 
perceptible ownership is well known, and hence it cannot be set aside; con- 
sequently, the giving becomes invalidated only when the giver had no owner- 
ship over what he has given away. 

The same rule applies to the case of Immoveable Property also,— 
according to the Smrtisdra. 

As regards the consent (of others), it is necessary only when the article 
given away is the Common Property of the persons concerned and the giver; 
not when it is not Common Property. 

Says Brhaspati — 

[ 246 ] ‘Whether ancestral or self-acquired, a dwelling-house and lands 
are declared to be what may be given away,— out of what has been 
acquired through the seven sources of property ’—(15.4). f 

[ 247 ] ‘Self -acquired property may be given away at one’s own pleasure.J 
What is held as a Pledge can be given only as a Pledge ’— ( 15.5). 

[ 248 ] ‘In the case of the marriage -gift and ancestral property, there should 
be no giving away of the whole.® § 

"The seven sources of property', — ^i.e. the seven kinds of source of pro- 
perty — ^are the following, mentioned by (10.115)— 


* According to Vlramitrodaya (p. 395), this exception is meant for cases where 
the man has only one house to live in. 

t The reading in the printed text and in Ma and Mb is "prcidiijate', which has 
therefore been adopted in the translation. In other places this same text quoted 
contains the word ^prachlyaW* in place o^"prad^yate'' i with that reading, the further 
qualification becomes necessary — -i.e. ‘what is in excess’. 

This rule applies to Immoveable Property — according to Viraniitrodaya (p. 394), 

%"At one's pleasure ^ — even without the consent of Brothers and others — says 
Yvramitrodaya (p, 395). 

§ ‘Marriage-gift’ includes also ‘what has been acquired by valour’. What is 
meant by the prohibition herein contained is that the Entire Property cannot be 
given away without the consent of the Progeny; but with their consent, it could 
be given away — {V ivddaratndkara, p. 130). 

What has been obtained at marriage shall not be given away without the Wife’s 
consent ; and no Ancestral Property shall be given away without the consent of the 
Son — {Apardrka, p. 780). 
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[249] * There are seven lawf ul soiirces 'of property— (1) Inheritance, (2) Acqui- 
sition, (3) Purchase, , (4) Conquest,: ,{ 5) Investment, (6) Industry, and 
(7) Receiving of Proper. Gifts.’ 

Of these (1) Inheritance’, ■ is^ what . comes to one from his 
ancestors ;—( 2), ‘ Acquisition ’,'Js in the .form of obtaining buried 
treasure, and . such things 4) ^Jaya^, .Conquest’, through war; — 
(o) ‘Pmyo^o;’, ‘Investment’, is lending money on interest; — (6) ^Karmayoga % 
‘Industry’, is agriculture, trade and the like.f— All this has been mentioned 
only by way of illustration; as a matter of fact, anything that one has, in 
any way, made absohitely his own, may be given at Ms own pleasure ; while 
what has been acquired in common with others may be given only on their 
consent; so also that Ancestral Property which is undivided. 

[Says Brhaspati 15.6]— 

[250] ‘When (a) a Marriage -gift, (6) an Ancestral Property, (c) what has 
been won by valour is given away with the consent — (a) of the Wife, 
(6) of Kinsmen, and (c) of the Master,— then the gift acquires validity.’ 

'' Sanddyiha^ here stands for that part of the Marriage -gift (Dowry) 
which has been given for the use of the Bride; when such a property is given 
away by the Htisband, it needs the consent of the Wife ; as then alone would 
the demands of equity be satisfied, - No such consent can be needed in the 
case of such parts of the Dowry as have been given for the use of the man 
himself — such as Dresses and the like. If the text meant the necessity of 
consent in such cases also, it would foe one laying down things for a trans- 
cendental pmpose (common equity not demanding any sucli consent). — 
In the case of Ancestral Property — ^moveable as well as immoveable — which 
is undivided, — -there would be need for the consent of the other coparceners. 
— -Similarly in regard to what has been acquired by valour, — i.e. conveyances 
and other belongings of the enemy, wMch have been won as war -prize,- — ^the 
consent of one’s master is necessary for maldng a gift of it. Because it has 
been declared that all such prizes of war should go to the victorious King. 
But this does not apply to the case of Dresses and such belongings of the 
vanquished enemy; because these things have been declared to belong to the 
victorious individual himself. 

Others have cited tlie following example — ^The defeated King had given 
horses and other tilings to his followers, — ^these things have been conquered 
by the army of the victorious King, — thereafter if the victorious King is giving 
away any of those things, it is necessary to secure the consent of the defeated 
King.J 

[Reverting to Text No. 247] — ‘ Wkat is held as a Pledge can he given only 
as a Pledge\ — ^that is, a Pledge can be made over to the ownership of another 
person in the same character as it has been under the donor’s omi ownership. 
What is meant, therefore, is as follows: — A f>ledged property can be given 
away only in this form — ^*1 am holding this property only as a Pledge, — I 


* In addition to this MedhdtitM suggests two other explanations of "'Labha^ 
— (1) What has been inherited in common with other persons, and (2) Gifts from 
friends and from the father-in-law. — ^Jaya' is winning of law-suits, according to 
Nandana, who also explains ^Prayoga^ as Teaching, and 'Karmayoga^ as Sacrificing 
for others. 

t Of the seven ‘Sources of Property’, — Inheritance, Acquisition^ Purchase are 
‘ lawful ’ for all men ; Conquest is lawful for the K^attriya only ; Investment and Industry 
are lawful for the Vaishya only; and the Acceptance of Proper Gifts is lawful for the 
Brdhmana only — says Pardsharamddhava {Achdra, p. 309), 

} The printed text contains here a passage after ^iti\ beginning with ^nydya- 
muld'' and ending with ^brhaspatih^ , These six lines are not found in the MSS.; 
nor do they fit in with the context, — ^treating as it does of an entirely different 
subject. It has therefore been omitted in the translation. 
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am giving it to you,— -yoxi also keep it as a Hedge and restore it to the owner 
on realising from Mm the amount due on the Pledge ’. 

[In regard to ‘Ancestral Property’ mentioned in Text No. 260], there is 
the following text — 

[251] ‘Divided or undivided, all coparceners are equally entitled to the 
Immoveable Property; no single coparcener has the power to give away, 
pledge or sell it.’ 

What this means is that even in a case where the coparceners have 
been divided, — so long as their respective shares have not been allocated and 
assigned, — ^the property remains ‘common’ among them, and as such it 
continues tcffoe ‘ Joint Property’; and hence no one has the power of giving, 
pledging and selling it. l^en, however, all the various articles constituting 
the Joint Property have been severally allocated and assigned to the individual 
coparceners, — each of them becomes the sole owner of his own share; and 
in regard to this, the transaction of his giving, pledging and selling of such 
share is perfectly valid. 

Some people have taken the general ietm ‘'dayMa^ ‘coparcener’, as 
standing primarily for the 8on, and they explain the meaning to be that — 
so long as the Father is present, the Son, even though separated from him, 
has no power to dispose of the Immoveable Fropertyi hence what the Son can 
give away is only what he has obtained through the seven ‘Sources of 
Property’, Acceptance of Gift and the like.* 

What has been given away by a person who is the sole owner of the 
property, — can never be invalidated. 

In connection with the afore -mentioned text (of Ydjnavalhyai No. 244 
above) — ^says Hdrlta — 

[252] ‘By not giving what one has promised, — ^as also by taking away what 
has been given, — one goes to various hells and is also born as a lower 
animal. — ^What has been promised in word, but not fulfilled in action, 
constitutes a moral debt, in this world and in the next.’ 

AnA Kdtydyam-— 

[253] ‘When one, of his own accord, has promised a gift to a Brdhmanaf — 
if he does not give it, he should be made to give it, just like a debt due, 
and should also undergo the Lowest Amercement.’ 

Axid the Matsya-purdna — 

[254] ‘If one does not give what he has promised, the King should fine 
him one SuvarTm,^ 


* According to Smrtichandrikd (p. 447) this Text No. 251 refers to Immoveable 
Property ; the sense being that— when even divided coparceners have equal claims 
what to say of those who are not divided?’^ — Vivddaratndhara (p. 131) remarks 
as follows : — Someone has asserted that this text is meant to apply only to undivided 
Immoveable Property. This, however, is not right. Because when the text uses 
the term ‘ divided it cannot be taken as excluding the ‘Immoveable Property’ 
mentioned herein; because as regards articles belonging to several persons, 

the incapacity of any one of them disposing of them has been already declared by 
Brhaspati in another text (No. 237 above), where ‘Common Property’ has been 
mentioned. — ^Another writer has held the view that under Text No. 246 above, 
what is meant by the term ^vivaksitam^ is that the consent of coparceners should 
be secured; and that the Text No. 247 applies to property other than immoveable. 
— ^This is not right; because the term Udvakptam^ cannot, in any way, indicate the 
necessity of securing the consent of other persons ; because there is no reason for 
curtailing the scope of the text, — ^and because such an interpretation is against all 
■^■usage. * ■ ■ 
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An exception to this is laid' down in Gautama"^— 

[255] .,VEven '.when ©.ne has promised a gift, one should not give it if the 
person, is one beset with imrighteoiisness.’ , 

The 'Unrighteousness’ meant here is such as disqualifies the man from 
being a proper ‘recipient’ of gifts. 

As regards ‘Valid Gift’ (what has been rightly given) [the third factor 
of the Chapter, enumerated under Text 235 above] — says Brhaspati (15.8) — 

[256] ‘(1) Wages for work done, (2) Reward for satisfaction, (3) Price of 
commodity purchased, (4) Nuptial Fee, (5) What is given to a benefactor, 
(6) What is given through respect, (7) What is given through kindness, 
and (8) What is given through affection; these are the eight forms of 
Valid Gift: 

(1) "Bhrti\ Wages; — (2) ‘Reward for satisfaction’ — given to Actors 
and others; — (3) ‘Price of commodity purchased’ — ^paid to the Vendor; 
(4) Nuptial Fee — ^the fee for marriage, paid to the person who gives away the 
girl in marriage; — (5) ‘ What is given to a benefactor’ — ^in gratitude, by way 
of recompense; (6) ‘What is given through respect’ — ^to deserving recipients; 
— (7) ‘What is given through kindness ’ — to the Son and others: — (8) ‘Wliat 
is given through affection’ — ^to Friends and others,! 

If ‘what is given through affection’ is included in one of the preceding 
ones, then the number of Valid Gifts is seven only. 


As regards the Invalid Gift (what is not rightly given), says Ndrada 
(9.11)— 

[257] ‘The following gifts are Invalids — (1) given under the influence of 
fear, (2) anger, (3) lust, (4) grief; (5) given by one suffering from 
disease ; (5) given as bribe, (7) or in jest, (8) or by mistake, (9) or by 
fraud; (10) given by a minor, ( 11 ) or an idiot, (12) or one who is not 
his own master, (13) or one in distress, (14) or intoxicated, (15) or 
insane, (16) or an outcast; (17) what is given in expectation of some 
work in return.’ 

J The Eve kinds ending with ‘suffering from disease’ [i.e. Fear, Anger, 
Lust, Grief and Disease] should be understood to be of such high degree 

* The ArthasMstra (3,16) has the following exceptions: — {a) The Entire 
Property, the Son, the Wife and one’s own self, — after giving away any of these, 
if the man repent of it, the gift may be returned to him. — (6) If a religious gift has 
been made to an undeserving person, it may be resumed.~-{c) A friendly gift, if 
made to an evil-doer, may be resumed. 

t ‘ Reward for satisfaction’ — ^given to the conveyer of happy news — such as the 
birth of a son — ^according to Apardrha, p. 781. — Stri^hulka'* is explained as ‘present 
to one’s wife’ by Apardrka (p. 781). — '’What is given throvtgh kindness'* — charitable 
gifts to the poor and destitute, according to Mayuhha (p. 204) ; given for religious 
purposes — according to Vivddaratndkma (p. 133). — *’Valid^ — rightly given; hence 
never to be resumed — says Smrtichandrikd (p. 449). 

J 'Fear' — from the person to whom the gift is made, — ^and the other conditions 
are meant to be so violent as to upset one’s mind — {Vivddaratndkaray p. 135).*-— 
‘ Vyatydsa' is mistake^ as regards the article given or the recipient {VivddacMntdm>anif 
and Vivddaratndkaray p. 135), — ^regarding the article given {Fardsharamddhava, 
p, 223), — ^regarding the recipient {Mayuhha^ p* 204). — ^According to Vlramitrodaya 
(p. 398 and also Mitdksard), 'Vyatyasa^ may be taken as exchange. — Fraud — e.g. 
while really giving only a hundred, representing it to be a thousand {Viramitrodaya, 
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as to deprive the man of ' the' normal state' of mind.— *jBn‘66 —is going ; to 
defined by j'Oke.— miseoneeption., regarding 

tlie thing given or the recipient.— negligence and tlie like. — 
td/mor' iK.‘re stands for one who is 'unable to discriminate Right and Wrong. 

— devoid of intelligence,— ‘One who is not Ms own master'' — e.g. 
the Son, the ^ Sla.ve . and; such ' others . — * Distress " — ^is ahnormal .condition.— ; 
‘ Intoxicated ’ — through wine.— Insane " — ^through the disorder of Wind 
(Nervousness,).— — excommunicated by one’s relations,.— ‘ is 

given in expectation of some reUn’n’— i.e. given on certain conditions, and 
the conditions are not fulfilled*; [under all these circumstances the gift 
made is im’aiici]. 

Says Kdtydyana — 

[258] ‘One should resume the gift if it has been made under the influence 
of lust or anger, — or by one who is not his own master, or by on© who 
is in distress, or is imbecile, or intoxicated or insane, — or made under 
a mistake or in jest.’ 

[259] ‘If a bribe has been promised as to be paid on the accomplishment of 
some work,^ — ^that should never be given, even if that work is acconi- 
pMshed. In case the bribe had already been given beforehand,— the 
recipient should be compelled to refund it; and he should be fined eleven 
times that amount ; so have declared Gdrgeya and Gdlava, ’ 

But if the gift has been made by the man in distress with a religious 
motive, — ^that remains valid; according to the following declaration by 
Kdtydyana — 

[260] ‘When a man, either in the normal condition or in distress, has 
proclaimed a gift, with a religious motive, — ^if he dies without making 
that gift, his son should certainly be naade to make it.’ 

The ‘ Bribe ’ that, by its very nature, is one that inust be returned, — ^has 
been thxi^i defined hy Kdtydyana — 

[261] ‘What is obtained (a) by indicating the thief, the criminal, the 
misbehaved and the adulterer, — or (b) by exposing the man who has 
lost his character, — or (c) by instigating lies, — is called Bribe, In 
such cases the giver is not to be punished, it is the middle -man who is 
at fault.’ 

That is, (a) the money that is given by the leader of thieves and other 
criminals to persons for showing these latter, and (5) what is given to the 
person who has instigated witnesses and others to tell lies, — ^is called ‘ Bribe’ . 
This has to be refunded, even when the work for which it had been given 


p. 398); or Imowing that a cow is going to be given to A, B disguises himself as ri 
and receives the gift {Mayuhha, p. 204), — '‘Mudha^ — illiterate, ignorant of the 
Veda and of worldly experience {Vwmnitrodayayp, 398); — ^bewildered in regard to 
the recipient {SmTtichandrikd, p. 451); one who, by his very nature, is unable to 
discriminate between right and wrong (Vwddamtndkam, p. 135). — ^Bdla' — ^IMinor, 
under sixteen years of age^ {Mitdlcsard, oxid Fardshararnddhava, p. 228); one, 
not necessarily ajninor, who is unable to understand what should and what should 
not foe done. — one in distress; when, for instance, a man is being carried 
away by a swift stream, who cries out ‘I shall give a hundred gold-pieces to anyone 
who saves me ’ — {Asahdya), 

* The printed edition is wrongly punctuated. The word "pddhyasiddhau ’ 
goes with the previousdine, after "sopddhidattam The MSS. punctuate the sentetice 
rightly. 
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lias been,, aecompiished. — ^Middh-man^—the .man who actimlly receives the 
bribe. 

As regards what, lm.s been given under tlie.indnence of Lust, Anger, etc,, 
— ^this has. been dealt with under the section of ‘.Payment of Debts* — (see 
Nos. .09 and lOl above). 

Brhaspati (15.9) [describes the Invalid Gift thus]— - 

[262] ‘What has been given — (a) by one angry, or (5) by one overjoyed,* 
or (c) through inadvertence, or (d) by one distressed, or (e) by a 
minor, or {/) by one who is insane, or {g) terrified, or {h) intoxicated, 
or (i) too old, or (j) an outcast, or (h) an idiot, or (1) afflicted with 
grief, or (m) diseased, or (n) what is given in jest;— all such gifts are 
invalid (void).’ 

What is meant by all this is that what has been given for religious and 
other such purposes is always valid. 

‘Too oZd’— one whose bodily organs have become disabled. 

Brhafipati goes on— 

[263] ‘ What has been given in expectation of some return, or what has 
been given to an unworthy recipient under the impression that he is 
worthy, or what has been given for an immoral purpose, — ^ail this the 
owner (donor) may "'resume.’ 

‘ Given in jest^ (in Text No. 262) is what is given in play. 

Similarly, in other cases also, when the gift made of a certain kind (for 
a certain purpose) does not turn out to be of that kind, — ^the donor shall 
resume it by force; as says (8.2 12-2 13)— 

[264] ‘When one has given money for a pious purpose to a person asking 
for it,— if, subsequently, it is not used for that purpose, then, it should 
not be given to him. — ^If, through arrogance or greed, the donee should 
seek to recover the gift, he should be made by the King to pay one 
Suvarna, as an expiation for that act of theft.’ f 

♦This second term as read in all the available texts (printed and MSS.) is 
^hr§ta\ which means ‘overjoyed’, one who has lost the balance of his mind through 
excessive joy. The Smftichandrihd (p. 453) reads ^hhra§fa\ ‘fallen’; but this would 
be nearly the same as ‘outcast’. Vivddaratndkara (p. 136) reads ^krusta\ which 
is the form also found in a text of Gautama’s in the same coimection; this is the 
form that appears to have been adopted by Jolly, who translates it as ‘one resenting 
an injury This, however, would be not much different from ‘angry’. 

f Says Medhdtithl — When the money has been already given, there can be no 
sense in saying that ‘it should not be given’; hence the words should be taken to 
mean that ‘it shall be taken back from him’ -or in the former clause itself, ‘given’ 
may be taken in the sense of promised i the meaning being that ‘what has been 
promised should not be given In the former case also, the gift being for a definite 
purpose is only contingent on the fulfilment of that purpose, — Whence if that purpose 
is not fulfilled, what was given should be taken back . — ^Seeh to recover by 
filing a suit before the Bang. — ‘Aci of theft \ — ^this might give rise to the idea that 
the man is to suffer the penalties of regular theft; hence ttie text has specified the 
penalty as a fine of one Suvarna (Gold Coin) ; the meaning being that, tibough his 
punishment is to be only this, yet in aU respects, he is to be treated as a ihi^. 

Vivddaratndkara (p. 137) explains the moaning to be — ^‘If the man has begged 
for the money for the purpose of performing a pious act, — ^but having got it, he 
does not perform it, — then the gift shall be recovered from him 

Nandana provides an entirely different explanation of the second text — ‘If 
the man shoifid really perform the pious act for which he had asked for the 
money, then the man who had promisea to pay, but did not pay, — or having paid, 
took it hack, — ^should be made to pay a fine of on© Suvan^ for not fulfilling his 
promise’. 

5 ' 
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\Seek to recover \ — ^by asserting— You gave me this; I am, not .going 
to give it back’, —or * Please pay up what you have a.greed to pay’. 

■ S&fsNdrada— 

[265] ‘He who accepts what is not rightly given (an invalid gift), and he 
who ^Ym what should not he given (an invalid gift),— both of these should 
be ^punished by the King conversant with the Law.’ * ' ■ 


The further implication of this is that in such cases the King shall have the 
gift returned — {Smrtichandrikd, p, 444:), 



CHAPTER VI 


Law relating to Servants 
Section, (A) — ^Kinbs of Servant 
Sbjs Brhaspati (16.1)— 

[ 266 ] ^What should not he given and other matters have been explained: 
The Law relating to Servants is gomg to be expounded now. (A) This 
Head of Dispute is, at first, explained in relation to eases where service 
has been promised.’ 

Thus the first section of this Head of Dispute deals with the case where 
the Servant has agreed to serve and then refuses to serve. 

[267] *(B) Non-payment of Wages and (C) the consequent dispute between 
the Owner and Keeper (Employer and Employee) follow in due order. — 
These are the three sections of the Law relating to Servants’ — {BrhaspcUi 
16.2). 

Who is a ‘Servant’ and of how many kinds is thus explained by Ndrada 

( 6 . 2 )— 

[268] ‘The Servant has been known by the wise to be of five kinds; four 
of these are Labourers and the fifth is the Slave, of whom there are fifteen 
kinds.’ (Fade Text No. 285 below.) 

Four kinds of Labourers along with the Slave are ‘Servants’. 

How there are four kinds of Labourers has been thus explained by 
Ndrada — 

[269] ‘(1) The Pupil, (2) the Apprentice, (3) the Hireling, and (4) the 
Manager — ^these are Labourers i and (5) Slaves are those Born in the House 
and the rest. The characteristic common to all these has been declared 
to be that they are not their own master.’ * 

Brhaspati (16.5) has explained the four kinds (of Servants) in the 
folio wing manner : — 

[270] Servants are of four kinds — according as they serve for knowledge, 
for skill, for lust, or for gain. — Knowledge has been described as con- 
sisting of the Three Vedas — Yajus and Sdman; — ^for the purpose 
of acquiring this knowledge, one should have recourse to the service of 
the Teacher as laid down in the Scriptures. [One who does this is the 
PupiLI ’ 


* The first four are called ‘Labourers*. The distmction between the ‘Servant’ 
and the ‘Slave’ is thus explained in Viramitrodaya (p. 405): — ^When the man 
surrenders himself absolutely and entirely to the service of his Master, he is a ‘ Slave 
— ^when he simply undertakes to serve the Master, without surrendering himself 
entirely, he is a ‘Servant’. 
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Says iYam/ia {5*8)~~-' , 

[271] ‘Till lie lias acquired knowledge.^ the Pupil should serve., the Teacher 
diligently; he should behave similarly towards the Teacher’s mfe and 
also his son.’ 

With regard to the second kind oi semim (for skill) — mys Brhaspati 

( 16 . 6 )— 

[272] "’Skill is described as art and craft — such as working in gold and other 
metals; dancing and the rest; while learning all this, one should serve in 
the Teacher’s household.’ 

It is this kind of learner seeking skiD in arts and crafts whom Ndrada 
has called "antevaMn\ ‘Apprentice’, in the following text — 

[27B] ‘If one wishes to acquire Ms own art or craft, he shoiild, with the 
sanction of his relatives, go and live with a Master; the exact period 
of apprenticeship having been previously settled 5.16). 

[274] ‘ The Master should teach him in his own house and should feed him; 
he should not make him do any other work ; he should treat him like a 
son’— (5.17). 

He goes on — 

[275] ‘If the Apprentice forsake the Master who is instructing him properly 
and who is faultless, he should be compelled to remain with him and 
should suffer corporeal punishment and confinement ’—(5.18). 

[276] ‘Even if his course of instruction be completed before time, the 
Apprentice should remain with the Master till the expiry of the stipulated 
time. Whatever work he may do during that time, the produce thereof 
shall belong to the Master.’ 

^ Vadha^ (in Text 275, which literally means death) stands for mere beating; 
B>nd*bandha^ ioT tying up, 

"‘Stipulated time"" — ^what is meant is that even on the completion of his 
course of instruction the Apprentice should fulfil the stipulation made to 
the Master at the outset to the effect that ‘I shall work for you for such 
and such a time’. — ^The produce thereof the shape of wages and other 
things earned by the Apprentice. 

He goes on — 

[277] ‘After having acquired his craft, in the stipulated time, the Apprentice 
should reverentially go roimd the Master; and having propitiated Mm to 
the best of his power and obtained Ms permission, he should return to 
his home ’—(5.20). 

In reference to the third s>nd fourth kinds of ‘service’ [i.e. the Hireling 
who serves for the sake of Lust and mentioned in Text 270 above], 

says Brhaspati — 

[278] ‘[Among Hirelings] there is {a) one supported by the woman; it is he 
who marries a Slave -girl who works for her Master, — just like another 
man who works for food,^ 
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[279] (5) ‘ The Hireling (worldng for wages) is of several kinds;- so ; also one : 
wiio is supported h^j (works for) sharing in the produce; he does the work 
that lie has undertaken and receives the stipulated share.’ * 

For "hhogabhrtah\ the Ratndkara reads "hliagahhrtah\ 

[280] ‘One who is supported by sharing in the produce is of two lands, — 
consisting of cultivators and cattle -tenders; the former rccei\dng a 
share of the agricultoal produce, and the latter a share of the milk,’ 

The man supported by sharing also being one who works for wages (of 
some kind), — ^the Hireling comes to be of four kinds (as declared in Texts 268 
and 270 above). — Ndrada has spoken of the worker for share as the third 
kind of Hireling. 

Of the Hirelings, Ndrada states another classification — 

[281] ‘ The Hireling is of three lands— (1) Highest, (2) Middle, and (3) Lowest, 
Their wage is fixed according to the work done, and the degree of skill 
and devotion displayed. The Warrior constitutes the Highest Class; 
the Cultivator constitutes the Middle Class; and Carriers represent the 
Lowest Class; — ^thns the Hireling belongs to these three kinds.’ f 

[282] ‘ The Manager is one who has been appointed to manage the properties 
of the Master and to superintend his houseliold. He is also called 
the Controller of the Household I 

Brhaspati has included this Manager also imder the class ‘Hireling’, 
while Ndrada has treated them as General and Sjiecial categories. J 

What is the nature of the duties of these has been thus described by 
Brhaspati — 

[283] * These four have been declared to be those who do high-class work’; 

^ These four^ — ^i.e. the Pupil, the Apprentice, the Hireling and the 
Manager ; — 

‘the rest, consisting of the fifteen kinds of Slaves, do work that is 
of the loiv land.’ 

[284] ‘ Work is of two kinds — High and Low; the Low work has been declared 
to be the work of Slaves ; and High wmrk is the work of Hirelings. Such 
work, for instance, as sw^eeping of the gateway, of the privy, of the 
road, and of the dumping ground; shampooing the secret pa,rts of the 
body ; removing of food -leavings, of ordui'e and of urine ; and the rubbing 
of the Master’s limbs ; — ^these constitute the “ low class ” of work. All 
the rest belong to the “ high class 


* This text has been variously read: (a) 'For ^ vadavdhhrtah\ some books read 
' vanitdbJirtah^ ; this makes no difference in the meaning; — (b) for ^annahhfto^ in 
the printed text, Ma and Mb read ^bhrtako^; the meaning in this ease being ‘just 
like the other Hireling working for wages ’ ; — (c) for ‘ bhogabhrtah ’ another reading, 
also noted by Vdchaspati, is ^bhdgahhrtah'* ; here also there is not much difference 
in the real purport. 

•j* Vivddachintdmani has ‘ ityesa tpsidho hhftah ’ in place of ‘ tathd cha grhaharmdkft ’ 
as found elsewhere. 

J According to Vivddaratndk(wa (p. 143) there are two distinct persons men- 
tioned — (1) the Manager of Properties, and (2) the Controller of the Household. 
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[With regard to Slaves] says .iVarctda (5.26-28)—-^ 

[286] ‘Slaves have been declared to be of fifteen kinds:— (1) Born in the 
. Master^s hoiis©,, (2), Bonght, (3), Received in gift, ■ (4) Hereditary, (6) 
Maintained during famine, (6)-. Received in mortgage,, from the .Master,. 
(7) Enslaved by being freed from a heavy debt, (8) Captured in battle, 
( 9 ) Won through a wager, (10) One wiio has surrendered himself, 
saying ‘I am thine', (11) An Apostate from Renunciation, (12) Enslaved 
for a stipulated period, (13) Enslaved for food, (14) Enslaved through 
connection with a Slave -girl, and (15) One who has sold himself.' 

^ Dayddupagatay — one who has been a Slave through several generations^ 
hereditary . — Andhdlahhrtah ’ — ^supported during famine . — ‘ Mohaitah '-—one 
has agreed to become a Slave on being freed from debt.— ‘JCrto/i.'— one 
who has entered into an agreement that ‘I shall be your Slave for such 
and such a time’. — ^ Bhahtadksah '' — one who has agreed to become a Slave for 
the sake of food (maintenance) even during times of plenty. 

Says Ndrada (in regard to No. 11 above) — 

[286] ‘ The man who has become an Apostate from Renunciation would 
be the Slave of the King himself; for him there is no emancipation, nor 
expiation of any kind.’ 

But Kdtydyana — 

[287] ‘ Of the tirree twice -born castes who become Apostates from Renuncia- 
tion, — ^the Brdhma'im should be banished, the K§aUriya and the Vaishya 
he shall enslave,' 

The word ^Jcsatravit^ is a copulative compound. 

And Daksor — 

[288] ‘Having taken to renunciation, if the man does not remain firm in his 
duties — ^the King shall brand him with the dog’s foot and banish him 
immediately.’ 

As to which kind of Slave can be emancipated in what way, or under 
what circumstances there can be no emancipation at aU, — says Ndrada — 

[289] ‘Of tliese, the group consisting of the first four can never be eman- 
cipated from slavery, except through the favour of the Master; slavery 
sticks to them for generations,’ 

The four — ^i.e. the Slave born in the Master’s house, the Bought, the one 
received in gift, and the Hereditary. — ^In fact it is only to these four that 
the name ‘Slave’ is directly applicable, in its primary sense; to the others, 
it is applied only indirectly, on the basis of the common character of not 
bemg or\£s own master. Hence where the woman is spoken of as ‘married 
by a Slam ’ (as in Text 307 below), the term ‘Slave’ is taken as standing for 
the said four kinds. 

Again — 

[290] ‘The wretched man who, being his own master, sells himself, is the 
meanest of these all; and he also is never emancipated from slavery.’ 

own master^ — ^i.e. not the Slave of any person. 

The exception (in Text 289) — ‘except from the Master’s favour’ — is 
applicable to this also. 
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What IB asserted in the following text— , 

[291] ‘Even though the Shudra may be -given up by Ms Master, he does 
, not beeome emancipated from slavery.;.' as slavery is inborn in him; 

. . who then can remove, that from iiirri ’ 

occurring in the Mdrha^deya Pummz, representing the words, of Harwhchandra, 
—is. .only meant to deprecate .the Slme [and .is not .meant to be literally 
true]. ■ If it were not so, and if slavery were inborn in the Shudra, there could 
be no such' dealings as the selling of Shudras and so forth, 

[As regards the. emancipation of ' the ^ other kinds of Slaves] Ndradu 
goes on— 

[292] .*If .the man who .is not his 'own master s.houl.d surrender himself to 
someone saying I am iMne,— this latter man cannot take him as his 
Slave; he shall be taken by his former Master.’ 

That is, the. man .do.es not. become, the Slav© at all of the second man. 

[293] ‘Persons stolen and sold, or’ those, who have been enslaved by force,— 
should be forthwith set free, by- the King;, as their slavery is not held to 

■ be legal.’.. ■ , ^ 

[294] ‘From among these (Slaves), if any on© happen to save his Master’s 
: life, he -should be emancipated from slavery and should receive a son’s 

share in his; property.’.. . 

■.'.‘Ssam’—i.e. from' amo.ng these, 

[295] ‘Th©' Slave who has been maintained during famine becomes eman- 
. ■ cipated by giving a pair of oxen, as also whatever has been eaten during 

the hard times; by so doing * he becomes free.’ 

That is, by giving to the Master what he has consumed during the 
famine, and also a pair of oxen, — ^he becomes emancipated. 

[296] ‘The Slave who had been received in mortgage becomes emancipated 
by paying money to the previoxis Master if h© agrees to redeem him’; — 

— ^ahita^ is pledged, mortgaged; — 

‘if however, the previous Master makes him over to th© mortgage© 
himself, then he becomes the same as th© ^Bought Slave’. 

That is, if the Slave is made over to the man to whom he had been 
mortgaged, — ^and is not emancipated by him,— then he becomes as good as 
the ‘Bought’ Slave of this mortgagee. Such is the explanation of this text 
provided by Laksmidhara and others. 

[ 297 ] ‘The Debtor (Slave) becomes emancipated by paying the debt with 
accrued interest.’ 

It has been laid down that ‘the Creditor may make th© Debtor do work 
for him, in liquidation of his debt’; it is in accordance with this dictum 
that th© Slave is spoken of here as ‘Debtor’. 

[ 298 ] ‘On the lapse of the stipulated period, the man enslaved for a stipulated 
period becomes emancipated.’ 


* Th© right reading is Hena'* as in MSS. — not Ha nna* as printed. 
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That is, if a' man lias contacted a, debt, and has,, stipulated that: during' 
the time that the debt remains unpaid, he would remain a. Siam, he is what;' 
has been called ‘a Slave for a stipulated period’; when the debt has,; been 
cleared o€ by, the 'work done for- the Master, and the' stipulated,. period has, 
elapsed, — the man becomes emancipated. 

[299] ‘ The Slave who has surrendered himself , say ing “ I am ’b'—thed'lat’c 
captured in battle,- — and the Slave won through a wayer,— become eman- 
cipated, on giving substitutes whose capacity for work is equal to their 
own*'; ' 

that is, by odering another Slave in his own place. 

[300] ‘The man who has been enslaved for food becomes free immediately 
on giving up the said subsistence. And the 7nmi who has been enslaved 
through Ms connection with a Slave-girl becomes emancipated by 
abandoning her.’ 

‘Fadava’ is Slave -girl;— here ^nigraha* is renouncing or abandoning 
her; — ^after which the liability of the man to perform the duties of the 
husband of the girl ceases. And the man who has become a Slave for the 
sake of obtaining food, — ^h© also becomes emancipated by giving up that 
means of subsistence. 

Says Kdtydyana — 

[301] ‘If a ma-n has intercourse w’ith his Slave -gM and she gives birth to a 
child, — then, in view of the seed, she should be emancipated, along with 
her progeny.’ 

According to the Prakdsha, the Batnakara and the Pdrijdta however, 
it is only when the man has no other son that the Slav© -girl along with her 
child shall be emancipated; and not when he has other sons.* 

In a case where the Slave has to b© emancipated entirely through 
the favour of his Master, — ^the procedure has been laid down hj Ndrada 
(5.42-44)— 

[302] ‘When, being pleased with the Slave, one wishes to emancipate him 
from slavery, he should take from the Slave’s shoulder a jar full of water 
and smash it on the ground; h© shall sprinkle the Slave’s head with water 
containing rice and flower; and having declared him to be a ‘free man’ 
three times, he should send iiim away towards the East. Thenceforth he 
should b© spoken of as one cherished by the favour of his Master ; and 
henceforward he becomes one whose food may be eaten and whose gifts 
may be accepted; and he is respected by all good men,’ 

[303] ‘ These three — ^the Wife, the Slave and the Son — ^have no property of 
their own; whatever they acquire belongs to him to whom they them- 
selves belong.’ — (Mann.) 

Says DevaJa — 

[304] ‘Wnben the father is dead, then may the sons divide among themselves 
the property of the father; as while the blameless father is alive, the 


* Mayuhha (p. 210) remarks that this is to be done only if the child born is 
found to be endowed with exceptionally good qualities. 

Says Arthashdstra (3.13) — ^‘If such an emancipated girl turn out to be an 
expert housewife devoted to the interests of the family, — ^her mother, brother, 
and sister also shall be freed from bondage’. 
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property;— wMle the iiusband is alive, women 
■have no rights over any property;' so also wMle the Master is alive, the 
Slave has no. rights over any property— this has been declared by Manu." 

[305} ^ The Brdhma^a may quite confidently take ' what belongs to the 
SMidra; as the SMdra has no property at all; whatever he has is liable 
to be taken away by his Master.’ 

Aho Kdtydyana — 

[306] ‘Whatever property the Slave may have — of that, his Master has 
. been declared to be the owner. But the Master shall not take what the 

Slave has acquired either through the Master’s kindness or by selling 
himself,’ 

That is, whatever may have been obtained by the Slave through his 
Master’s favour, and by his own sale,— to that property of the Slave, his 
Master is not entitled.* 

[307] ‘If a girl who is not a Slave is married by a Slave, she also becomes 
a Slave; because her husband is her Master, and this Master is the Slave 
of his own Master.’ 

Here the term ‘not a Slave* must be taken as related to that correlative 
(Master) who is indicated by the term ‘Slave’ [i.e. as meaning that the girl 
in question (Bride) is not the Slave of the person to whom the Slave [Bridegroom) 
&e?ongf5]; this interpretation being in accordance with the ^ Padi-nydya^ [the 
Maxim of the Foot, by virtue of which whenever there is mention of the 
‘foot’, it must mean the foot of some person, and this person must be the one 
who happens to be indicated by the context; in the same manner, when the 
text uses the term ‘not-a-Slave’, it must be ‘not a Slave’ of the person 
indicated in the context; and this person happens to be the one to whom the 
Bridegroom belongs], — ^Hence what the text means is that — ‘the girl may 
be either not a Slam at all, or she may be the Slave of someone other than 
the Bridegroom’s Master,— in, either case, when married to the said Slave, 
she becomes the Slave of the Bridegroom’s Master’. 

The implication of this is that being married to a Slave Ls one of the grounds 
of the girl’s emancipation from her bondage to her own previous Master. 
This is the reason why this text occurs in the present context. 

It is only when the act is performed by the Slave with the Master’s 
consent that it becomes va.lid. Hence in a case where the Master has not 
given his consent, the ownership of the previous owner does not cease; 
this case being regarded as analogous to that of the marriage of the ordinary 
Slave-girL 


Section (B) — Efles eelating to Slaveey 
Says iVdrada (5.40)— 

[308] ‘Among the several castes, there can be no slavery in the inverse 
order; except in the case of the man who has violated Ms own duties. 


* y ivadaratnakara (p, 150 ) reads the second line of this text as — Frakdshmn 
viler ay dd yat-tu na svdrm and explains it as follows: — ‘What the 

Master has openly sold to the Slave, — or what was given to him as his own price 
when he was sold, — and what the Master has ^ven to the Slave through favour,*-— in 
such property of the Slave, the Master has no right ^ It says that this is the meaning 
of the text as read by Prakdsha, Kamadherm, Pdrijdta and the rest. 
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. Slavery (ill/ respect to the castes) has been held, to be, analogous to : the. 
condition of .the ‘‘wife 

That is* a person of the higher caste cannot be the slave of one belonging 
to a lower caste; Just as the girl of a higher caste, cannot be the wife of one 
belonging to' a- lower caste. . But in the ease of the person who has violated 
the duties of Ms own caste and life*stage, slavery (to a lower caste) is 
permissible.. 

Says . " 

[309] ‘ Among the three higher castes, the Brdhma'm shall never be a slave.- — 
y A Brahfmna shall never make a slave of a man of his own caste; — ^if 

he is a man endowed with superior character and learning then he can 
make an inferior Brakina'^a do Ms work; but the Brdhmaw shall do no 
mean work. — ^If the Brdhmana is made a slave, the glory of the King 
suffers diminution. — The Ksattriya, the Vaishya and the Shudra may 
make a man of equal caste work as his slave, — but never a Brdhmana ; so 
^dirysBrhaspatiy 

That is, if a man is possessed of high qualifications, he can take work out 
of one who has no qualifications; a man with superior qualifications may 
take work from one ■with inferior qualifications ; but here also he shall not 
make him do such dirty work as the cleaning of ordure, urine and so forth. 
Says (8.411) — 

[310] ‘If a Ksattriya or a Vaishya happen to be in want of livelihood, the 
BrdhmaTva shall support Mm ungrudgingly and make him do his own 
work.* 

^Own worh^ — ^i.e. work compatible with the caste of the poor man.* 

[311] ‘If a Brdhmaw, on the strength of his being the Master, makes 
sanctified twice -born persons do servile work, against their will, — ^he 
shall be made by the Eang to pay six hundred ’ — [Manu 8.412). 

yServih work'' — i.e. such work as is fit for the Shudra^ but unfit for the 
Twice-born, t 

[312] ‘A Shudra, bought or unbought,— one shall make to do servile work; 
since it was for doing servile work that he has been created by the Self- 
bom One. — Even though set free by the Master, the Shudra is not 
released from serMtude ; since that is innate in him, and who can release 
Mm from it ?’ J 

‘'Servitude^ — ^i.e, servile work. 

Says (5.151) — 


* Medhdtithi explains this as— ‘the Brdhmana^ 8 own work; such as fetching 
water, fuel and such things ; but not such work as personal attendance, washing 
of unclean things and the like *. 

t According to Medhdtithi this refers to Brdhmanas, not to all twice-born castes ; 
the meaning being that, if a BrdhmaTm makes his fellow-castemen do such servile 
work as the washing of feet, removal of offal, sweeping and so forth, he shall be 
fined 600, if he does it through greed ; if he does it through malice, the fine shall be 
heavier. — '‘Six Hundred' — Panas (says Apardrka, p. 789). 

J All this is purely declamatory, mere Arthavdda, not to be taken as literally 
true ; as it is going to be declared by Manu himself that under certain conditions, 
the Shudra does become released from servitude — Medhdtithi. 
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[S13] *One wlio makes a slave of a member- of the highest caste shall be 
fined the highest amercementh , 

Highest mste'’—Brahmana, — '‘Highest amercement^ .1,,000 Panas. 

^. .... AiidKatyayana — ^ 

[314] ‘If one buys or sells Brdhfmina woman, the King should annul the 
sale and punish all the parties concerned.’ 

[315] ‘When a woman of a respectable family comes to a. man of her own 
accord, — ^if he makes her a slave or transfers her to another person, lie 
should be punished and the transaction should be annulled.’ 

That is, when a well-born lady comes to a man of her own accord, — if 
he makes her a slave or hands her over to someone else, he should be fined. 

[316] ‘If a man enjoys, as his slave, either his child’s nurse or his servant’s 
wfife who is not his slave, — ^he should suffer the first amercement,’ 

[317] ‘If, in normal circumstances, a capable man sells a slave girl who is 
devoted to him (or, under another reading, ivhom he has enjoyed), and is 
loudly lamenting, — he should be fined 200.’ 

'BdladhdtrV, ' Child'" s Nurse"", — ^the woman who, even though a slave, is 
acting as the wet-nurse of his child. — ^AddsV, ^who is not his slave\ — Le. 
who has only come to seek shelter under him. — '‘Loudly lamenting' — ^not 
consenting to her sale. — 'First arnercement' — ^i.e. a fin© of 250 Paims. 

[For notes on Slavery, from Arthashdstra, see Hindu Law in its Sources, 
Vol. I, page 290.] 

Section (C) — ^Non-payment of Wages 

[318] ‘The Master of a w^ork shall pay the stipulated wages to the Hireling, 
at the commencement, at the middle and at the completion of the 
work,* as determined.’ 

[319] ‘If the amount of wages has not been previously settled (a) the 
trader, (6) the cowherd, and (c) the cultivator (servant) shall receive the 
tenth part of (a) the profit, (5) the cow-produce, and (c) the grains 
(respectively).’ 

'Profit' — ^that has accrued from the business in which the trader ims 
helped. — ‘ Cow -produce ’ — ^milk. 

Says YdjnavalJcya. (2.196) — 

[320] ‘Each man shall receive the wages in accordance with the work 
don© by him.’f 

And Brhaspati (6.12-13) — 

[321] ‘The Ploughman shall receive the third or fifth part (of the produce 
of the land ploughed); If the Ploughman is receiving food and clothing, 
he shall receive the fifth part; while, if he is dependent entirely upon 
a definite imderstanding, he shall receive the third part of the produce.’ 

* In the proportion of 5 at commencement, 7 in the middle and 28 on completion, 
according to Pdrijdta, — says Vivddaratndhara (p. 156). 

f The exact amount payable being determined by an arbitrator, — says 
Mitdksard* 
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*‘Upadha'* is miderstanding,: agreement' to some sneli effect as, tliat-^ 
‘Wbatever shall, be the .produce of 'this land, the third part of that shall .fo' 
given to you, and no food or clothing’ ; the servant engaged on such an .under .- 
standing is called ‘one who is dependent upon an understanding’; and such . 
a labourer is to receive the .if^ird^part of the produce. But if he is given, food. .. 
and elotliing, then he is. to receive only tha fifth part of the produce. ■ ■ ■ 

Wliat Narada {in Text 319 above) has said regarding the receiving of 
the tenth part, — ^that refers to workers other than the Ploughman. 

. ■ : Bbjs Apastamba— . 

[322] ‘If the Ploughman runs away, and the work of the Employer suffers 
in consequence, he should be beaten with sticks. Similarly in the 
case of the Cattle -keeper running away; and in this latter ease, his 
cattle also should be impounded.’ 

Of the, ^ Udmsatah'' — ^running away — ‘Eima5M’-—Pionghinan'— -there 
should be beating with the stick. Similarly if the Cattle -keeper runs away ; 
and in tliis case there should be the additional punishment in the form of 
the impoimding of his cattle . 

Says VfddMb-Maniir— 

[323] ‘Where no wages have been stipulated previously, the Labourer shall 
receive the wages fixed by persons expert in sea -voyage and experienced 
in regard to time and place.’ 

Expert in sea -voyage^ — ^i.e. well -versed in the matter of the w'^ages due 
to traders. {Trade in general, according to Vivddaratnakara, p. 158.) 
Bfhaspati (16.15) — 

[324] ‘If, after having received the wages, the Employee fails to do 
the work, though quite fit to do it, — ^he shall be made to pay twice as 
much as his wages, as fine, to the King, and refund the wages to the 
Employer,’ 

The construction is ^Samarthah san harma na karoti' (‘Being quite 
able, if he does not do the work’). 

[326] ‘Having received the wages, if the Labourer abandons the work, he 
should pay double the amount of the wages; if he has received no wages, 
he should pay (as fine) an amount equal to his wages. The Labourers 
have" also got to take care of the implements.’ 

That is, in the event of the Employee abandoning the work imdertaken, — 
if he has received the w^'ages, he should pay the double of what he has re- 
ceived, — if he has not received the wages, he should pay the same amount as 
the wages. — 'Bhrta" stands for the Ploughman and such employees. — Imple- 
ments'^ — such as the Rope and other appertenances of a Plough and other 
things. 

Says JVdmda (6.5) — 

[326] ‘After having promised to do some work, if the Labourer fails to 
do it, he should be compelled to do the. work and receive the wages.’ 


* Says the Arthashdstra (3.13) — ^Where no wages have been previously settled, 
the Labourer shall be paid in accordance with the work done and the exigencies of 
time ; the agricultural Labourer receiving the tenth part of the crops, — 'the cowherd, 
the tenth part of the butter, — ^the Tradesman -Labourer, the tenth part of the 
merchandise dealt with by him. 
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( Ajxd.VrMha-Manu — 

i :[327] ‘If, lie doBS not do the work, he-.slionld be fined SOO.’ 

This .refers, to the man who has begun' the work and then given it up. 
i' With, regard to the '.man' who does not start the work' a-t aii, Mmm says 

1: (8.215)— 

[328] ‘If a Hireling, without being ill, does not perform the stipulated 
work, through arrogance, — ^he should be fined Eight Krs'mlas, and should 
also have no wages paid to him.’ 

[329] ‘When a man, sick or well, does not get the stipulated work done, 
he shall not receive his wages, — even though the work be only slightly 

t incomplete’ — {Manu 8.217). 

[330] ‘If the Employee who had been ill, on recovering, completes the work 
as originally stipulated, he shall receive his wages,— even though it be 
after the laps© of a long time 8.216). 

''Slightly incom^plete^ (Text 329) — ^i.e. of which a small portion remains 
to be done. — [Text 328].— If the man who has been ill, and has consequently 
given up the work,— returns, on recovery and completes the work, — even if 
he does so after a long time, — ^he receives his wages. 

Says i7dmda — 

[331] ‘If a Hireling abandons his work before the lapse of the stipulated 
time, he forfeits his wages. — -But if he leaves it through some fault of the 
Employer, then he should be paid for such portion of the work as he 
may have already done.’ * 

{5.153-157)— 

[332] ‘A Hireling who abandons his work before the expiry of his term, shall 
forfeit the whole amount of the stipulated wages; and shall pay a j&ne of 
100 Farms to the King. — ^If the Employer dismisses an Hireling before 
the expiry of his term, he shall pay his entire wages and also a fin© of 
100 Panas to the King, except when the Hireling has been at fault.’ 

^ Mulyam^—wshges, 

Says Vrddha-Manu — 

[333] ‘If an Employee destroys anything through carelessness, he shonld 
be made to pay its equivalent; if he does it through malice, he should 
be mad© to pay double the price; but he shall not be mad© to pay if 
the article has been stolen by thieves, or burnt by fill*©, or washed 
away by floods.’ 

'’Should he made to pay'' — ^i.e. the Hireling should; tliis is clear from 
the Context. If, however, the thing has been destroyed without any fault 
of his, he should not be mad© to pay anything. 

* Says the Arthashdstra (3.14) — ^If the Labourer is physically unable to do the 
work, — or the work is too degrading, — or he is ill or in trouble, — ^and is consequently 
unable either to do the work or get it done, — -he is not to be punished; but he shall 
refund the wages to the Employer, who will get his work don© by others. — If there 
has been an agreement between the Employer and the Employee to the effect that 
the Employer shall not engage another Labourer, and the Employee shall not 
work for another Employ©e,-^then, if either party fail to keep his contract, he shall 
be fined 12 Banos. 
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B&ys Brhmpati {15,11 ) — : 

[334] ‘Wlieii, a Hireling commits ' aa improper ..act : under orders .from his 
Employer^— and for the benefit of the latter, — the faul,t shall lie .with .the 
Employer.’.. 

^For the benefit^ — of the Employer.-— ‘Improper act\ such as theft.* 

In the we read— 

[335] ‘Having received his fee, if the Master does not impart instruction in 
his craft, — ^he should be fined the amount of the whole fee, by the 
righteous King.’ 

Vfddha’Manu — 

[336] ‘If the Employer dismisses the Hireling after having sold his mer« 
chandise, before reaching the stipulated destination, — ^he should pay 
also for that part of the journey which has not been traversed; but at 
the rate of only a half of the stipulated wages.’ 

^ AgatasydpV — ^Even though he has traversed the stipulated journey, 
the wages of the Hireling should have to be paid; but only one half of the 
wages, for the untraversed part of the journey. 

Soiys Kdtydyana — 

[337] ‘If the merchandise be confiscated or stolen on the way, the carrier 
is to receive his wages only for the distance actually traversed.’ 

^Asidhyeta ^ — ^becomes captured or confiscated (or stopped, according 
to Vivddaratndkara, p. 164) by some one. 

Brhaspati (16.18) 

[338] ‘If the Employer does not pay the wages, after the work has been 
completed, he should be compelled by the King to pay it,— -as also a 
proportionate fine.’ 

Kdtydyana — 

[339] ‘If the Employer abandons, on the way, an assistant who is tired or 
ill, — ^and does not wait in a village for three days in order to enable 
him to recover, — ^he should be fined the first amercement.’ 

Assistant^ — ^i.e. Hireling and the like. 


Section (D) — Rules relatino to Peoeessional Women 
Bays Ndrada — 

[340] ‘If a Professional Woman, having accepted her Fee, refuses to meet 
the man, she should be made to pay double the amount of the Fee. — 
The man also who, having paid the Fee to her, refuses to meet her, 
should forfeit the Fee paid by him.’ 


* Such as demolishing a boimdary with a view to enlargiog the employer’s 
fields — {Smftichandrihd, -p. 4:16). 
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Smrti says—''' 

[341] ‘If the Professional .Woman is ill or tired or in distress, or engaged in 
work for. the King, — ^and consequently does not come to a man when 
invited, she is not to be regarded as having done anything wrong.’ 

faultless . — ■" Vadava^ her© stands for the Professional Woman, 
In the we read— 

[342] ‘If a man had recourse to intercourse in an improper part of her body^ 
— or make her associate with several men, — ^he should be made to pay 
eight times the Pee, and also an equal amount as Fine.’ 

‘Improper par^’— such as the Mouth. Or having got her for himself 

alone, if he makes her associate with several men, he should pay to the 

Woman eight times her fee, and also an equal amount to the King as fine. 
Again — 

[343] ‘If on© brings over the Professional Woman for the purpose of on© 
man, while naming to her some one else, he should pay a fine of i Ma^a 
of Gold to the King.’ 

[344] ‘Having invited the Professional Woman, if one does not give her 
satisfaction, he should be made to pay double of the Fee; double also 
as fine to the King. In this way the Law is not disobeyed.’ 

[345] ‘If several men meet any on© Professional Woman, each of them 
should severally pay double the fee to her and also another double as 
fin© to the King.’ 

Says Ndrada — 

[346] ‘In disputes arising in connection Professional Women, leading 
Professional Women, as also their lovers living in their houses, decide 
ah matters.’ 


Section (E) — Ritles eelating to the Hiring of Houses, etc. 
INdrada, p. 20-21.] 

[347] ‘If a man has built a house on land belonging to another, and lives 
in it, paying rent to the land-owner, — ^h© may take away with him, 
when he goes out, the thatch, the timber, the bricks and other materials.’ 

[348] ‘If he has been residing on land belonging to another without paying 
rent and against that man’s wishes, — ^he shall go out of it and shall not 
take with him, on leaving, the building mateiials.’ 

Says Kdtydyana — 

[349] ‘Having taken on hire a house or estate or a shop, — so long as he does 
not restore them to the owner, he should be made to pay the hire.’ 

‘ Water'* here stands for the water-reservoir dug by another person and 
not yet consecrated to public use, 

[360] ‘After having engaged an elephant, a horse, an Ox, a mule, or a camel, 
— one must be made to pay the hire so long as he does not restore the 
animal to the owner.’ 
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Bays Vrddha-Manu~— ^ 

[351] ‘If a man 1ms Mred a cart, but does not go out and refuses to pay the 
hire,— he should be cornpelled to pay the hire, even though the hire 
may^n^ 

The includes the Ox, the Boat and such other things also. — 

‘ earned ’—Le. even if the cart has not been used. 

Says iVdmda — ' 

[352] ‘If one has obtained utensils on hire, he should return them to the 
owner after the expiry of the stipulated time. If there has been any 
damage or loss, it should be made good by the hirer; except when such 
loss or damage has been due to a supernatural calamity.’ 

That is, if what is returned is not exactly in the condition in which it 
had been taken,- — or if it has been lost in course of time, except through 
some act of God or King,— it should be made good by the hirer. 


CHAPTER VII 


Rules relating to the Owner and Keeper of Cattle 

On this point says Manu — 

[353] ‘If the hired Cattle-keeper is one paid with milk, he simil, with the 
Owner’s permission, milk the best of ten cows; this shall be the Keeper’s 
wages, if he receives no other wages.’ * 

^KslrabhrtV is one who is paid his wages in milk.— He shall milk the one 
cow that may be the best among ten cows;— when ^he receives no other wage8\ 
— ^in the shape of food and clotiiing, etc.— This refers to the Keeper who looks 
after milch cows only. 

As regards cases where the Keeper looks after milch as well as dry cows, 
says Ndrada (6.10)— 

[354] ‘For tending a hundred cows, the Keeper shall get a heifer annually; 
for tending two hundred cows, he shall get a milch cow every year; 
and he shall get the milk of all the cows tended by him on every eighth 
day.’ 

* VatsatarV, ‘heifer’, is the three-year f old cow. As many cows as may 
be in milk, — ^the milk of all those he will get as wages, every eighth day. 

Says Brhaspati — 

[355] ‘One supported by milch cows should get the milk of ail the cows every 
eighth day,’ J 

‘One’— i.©. the Cattle-keeper. 

And JVdroda (6.11)— 


[356] ‘The Owner shall make over the cows to the Keeper every morning; 
and the Keeper sliall bring them back to the Owner in the evening, 
after they have had their feed and drink.’ § 



* Besi ^ — -aocording to one reading, the 

Says Medhdtithi— The wages are to be commensurate with the labour involved 
in the tending. The exact wages in each case shah be determined according to the 
principle that if he receives nothing else in the shape of subsistence, he shall take 
the milk given by one cow.— Thus for the work of looking after milch and non-milch 
cows, heifers, bulls and calves, the Owner shall apportion to the keeper sometimes 
the third, sometimes the fourth, part of the entire milk-produce. — ^This is a mere 
indication ; in each case, local custom has to be followed. 

If some of the cows are dry, the wages payable are determined on the basis 
of their normal milk-produce when in milk — (Pardsharamadhava, p. 263). 

f Vivddaratndhara (p. 170) has ‘two years’; so also Vircmiitrodaya (p. 442) and 
Pardsharamddhava (p. 263). — ^The milk of all the cows' is to be taken only with 
the keeper of two hundred cows, according to Madana/ratna, — ^but to both the 
keeper of 100 as well as that of 200 cows, according to Kalpataru ; — says Viramitrodaya 
(p. 443), which itself favours the former view. — ^This rule is meant for cases where 
no special wages have been previously settled — say Smrtichandrikd (p. 483), 
Pardsharamddhava (p. 263) and Vlramitroda/ya {p. 433), 

i The keeper of 200 cows is meant here, says Viramitrodaya (p. 433). 

§The word ‘cows’ here stands for cattle in general; — says Smrtichandrikd 
(p. 484). 

6 


82 


VIVlDAC'HmTlMANI 


^GMrTmh ^ — ^Iiave taken their feed' of grass; — *pUdiy~~~h.aive taken water. 
Ydjnavalkya {2,164 :}- — 

[367] ®The Keeper shall bring back, and restore, to the Owner the; cattle 
exactly in the same condition in which they had been made over to 
Mm. If any of the cattle happen to die or get lost, through his careless- 
ness, the liired Keeper shall be made to make it good.’ 

And Manw (8.230) * — 

[368] ‘During the day, the responsibility (for the safety of the cattle) 
rests with the Keeper,- — ^and during the night, with the Owner, if in his 
own house;! if otherwise, the responsibility for their safety shall rest 
with the Keeper.’ 

Manu {8,2SZ) 8Jid Ndrada — 

[359] ‘If the cattle has been taken away openly by thieves, the Keeper 
shall not be called upon to make it good, — ^if he informs his own Master 
of it at the proper place and time.’ { 

‘PZace’-— such as may facilitate the search; so also ‘time’. 

Vydsor-— 

[ 360 ] ‘No blame lies with the Keeper if the cattle is lost or stolen, — either 
after the Keeper himself has been made captive, or when the whole 
village has been pillaged, or when there are disturbances in the King- 
dom.’ 

And Brhaspati — 

[ 361 ] ‘The Keeper should guard the cattle against dangers from insects, 
tMeves and tigers, as also from caves and pits. He should try his best 
and should cry for help, and also inform the Master.’ 

*Shmbhra^ IB pit; Q,nd* dan - is cave, 

[ 362 ] ‘If he does not try his best, or not cry for help, or does not inform 
the Master, then he should bear the loss and also pay a fine to the King.’ 
* Bear the loss'* — ^i.e. pay for it. 

Says Manu (8.232) — 

[ 363 ] ‘The Keeper alone is to make good what has become lost, or been 
destroyed by worms, or kihed by dogs, or has perished in an unsafe 
place, — if it was left without human aid.’ 

^Nastam'* — ^i.e. taken away by tMeves and others, —^Without human 
aid* — Le, without such aid as was well within the capacity of the Keeper. 
If any animal has become thus ‘lost’, etc.,it has been due to the remissness 


^ ^Ndradah*, in the printed text is wrong. It should be ^Mawah* as in Ma. 
t *If in his house* — ^i.e. if they have been safely penned in the cattle-shed by 
the Keeper. — -‘J/ otherwise* — ^i.e. if they have not been brought into the house, 
and have been kept in the pastures, during the night also — (Medhdtithi). 

Openly* — ^with beat of drums; — ^tMs is meant to indicate the helplessness 
of the Keeper. — ^At the proper time* — i.e, immediately after the occurrence, — ‘at 
the proper place* — ^wherever the Master may be. In case the Keeper conveys the 
information to the Master after a long time, the blame shall lie with Mm — 
{MedhdtitM), 
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of the Keeper; and this is the reason why he should be' made to make good 
the loss. * 

Says Ydjnavalhya (2.165) — 

[364] ‘In the event of the cattle being destroyed on account of some fault 
of the Keeper’s, punishment shall be inflicted on the Keeper, in the 
shape of a fine of thirteen -Fa^s and a half; and he shall also pay the 
price to the Owner.’ f 

Visnu (5.139)— 

[365] ‘If the Keeper milks a cow without the Owner’s permission, he should 
pay a fi.ne of 25 

In the Brahma-Purm^a we read — 

[366] ‘If the cowherd who has received his wages abandons the cows in 
the wild forest and wanders about in the village, he should be killed 
(pimished) by the King; so also the “man with the lancet” roaming 
in the forests.’ 

^ The TTian with the lancet^ is the Ba.rheT, 

[367] ‘If through disease or some other cause, the cow dies in the house,, 
then the Owner of the cow should be pu3adshed, — ^if he has not paid the 
wages of the Keeper.’ 

Says Ndrada. (6.17) — 

[368] ‘It is according to these principles that disputes arising with all 
Keepers have to be settled.^ — ^In the event of the death of the animals, 
the Keeper becomes cleared (of blame) by producing the tail, the horns 
and the rest.’ 

What is meant is that he should prove, by some means or the other, 
that the animal has really died. 


** Dogs’— Yhis stands for jackals, wolves, tigers and other wild animals. 
‘ Human aid ’—such as remaining near the cattle, lighting fires for keeping away 
wild animals and so forth. In a case where the Keeper himself has been on the 
point of death, and has been unable to scare away the animals — or where the 
cattle themselves, while stampeding, have fallen into a pit, and so on, — ^the Keeper 
shall not be held responsible— 

^ Sdrdhatrayodmha’ has been taken as 13|- by Apardrha and Mitdksard; 
but as 12J by Pardsharamddhava (p. and Viramitroc^ya (p. 445). — *‘Drapyam’ 
has been taken by Mitdksard to mean the price of the animal as computed by 
impartial arbitrators. 


CHAPTER VIII 


Breach of Customs and' Conventions 

Bays Brhaapati (17,5-6 et seq .) — 

[369] ‘A compact formed among villagers, companies and tribes is called 
Convention. Such conventions are made at times of calamity and also 
in regard to acts of piety. — ^i\^hen danger is apprehended from highway- 
men, it is regarded as a calamity common to all; and such danger should 
be repelled by all, not by any one man.’ * 

[370] ‘Mutual confidence having been previously established by oath, or 
by written compacts, or by sureties, — ^they shall set about their work ’ 
— (Brhaspati 11.7). 

[371] ‘Honest men, learned in the Veda and in Dharnm, self -controlled, 
able, sprung from noble families, and efficient in all kinds of work, — 
shall be appointed as Heads (of the Corporation) — (Ibid. 17.9). 

[372] ‘Two, three or five persons shall be appointed as advisers of the 
Corporation; their advice shall be followed by the villagers, companies 
and tribes ’ — {Brhaspati 17.10). 

'’Qrdma'^ here stands for the Corporation of the inhabitants of the village; 

and companies, or groups, of Brahmamxs, etc. 

Says Ydjnavalkya (2.188) — 

[373] ‘All members of the Corporation shall follow the advice of the Advisers; 
one who goes against it, shall be fined the first amercement.’ 

[374] ‘Among them, if any one obstructs what is reasonable, or gives no 
opportunity to the speaker to speak, or urges what is unreasonable, 
— ^he should be fined the first amercement ’ — (Kdtydyana). 

Says Ndrada (10.2) — 

[375] ‘Among heretical sects, citizens, trade-guilds, unions, tribes and other 
corporate bodies, — ^the King should maintain the Conventions; as also 
in regard to fortified towns and the open country.’ f 


of piety ^ — such as the repairing of temples, tanks and the like. The 
Conventions referred to are such as — (1) raising a eormnon fund by subscriptions, 
during famines, (2) arranging to supply one armed guard at every house-hold, 
when danger from robbers is apprehended, (3) organising a deputation to wait 
upon the King for the redressing of certain common grievances, 

f The Conventions referred to are as foEows : — (a) Among Heretical Sects, 
there are conventions for the governance of monasteries and other institutions ; — 
(6) among corporations of merchants trading in diverse kinds of merchandise, 
there are such conventions as that ‘members who ill-treat messengers should be 
punished’; (c) among trade-guilds, there are conventions regarding monopolies 
and prices; — {d) among unions of elephant-drivers and horse-riders and (e) ‘troops ’ 
of soldiers, there are such conventions as ‘no one shall join in battle except in the 
company of others’; — (/) among tribes — ^groups of relations, — ^there are such 
conventions as, ‘the Ear-piercing ceremony shall be performed during the fifth 
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’—sectS: outside the' pale of the Vedie Religion, — 'Naigama ^ — 
— citizens. — ‘P%a-~-Corporation ' of' traders and others. — ‘Frato’ — ^Troops 
of soldiers and others- — ^The term ‘adP- including societies, those named 
are to be taken only as illustrative. 

Says Ydjnavalhya (2.186)— 

[S76] ‘Whatever duty devolves upon a man by virtue of Convention, — 
that he shah carefully perform, so far as it may not conflict with his 
religious duties; so also shall he perform the duties imposed by the 
King.’ 

\By virtue of Convention" — ^such as those calculated to bring prosperity 
and security to the Corporation; e.g. ‘Every month, all members of the 
Corporation present themselves before the King — '‘Duties imposed by the 
King", — such as ‘all you, Sirs, wilh kindly perform propitiatory rites for the 
welfare of the Kingdom.’ — One should never transgress such conventions,’®' 
Kdtydyana — 

[377] ‘If one does not perform the duties pro mu] gated by the lung, he incurs 
sin and deserves to be despised and punished as offending against the 
King’s Government.’ 

Ydjnavalhya (2.187) — - 

[378] ‘If any member of the Corporation should misappropriate the property 
of the Corporation, — or transgress its Conventions, — the King shall 
confl[scate his entire property and banish him from the Kingdom.’ f 

Kdtydyana — 

[379] ‘One who is given to violence, one who sows dissension, one who 
injures the property of the Corporation, — ^all these should be turned out 
of the community after reporting to the King; so says Bhrgu,"X 

Referring to ‘Conventions’, Brhaspati goes on to say (17,13) — 

[380] ‘It should be obeyed by all. If a member, who is able to do so, 
fails to act up to the Convention, he shall be pimished with confiscation 
of his entire property and banishment from the town. — ^If any one breaks 
it or ignores it, the fine prescribed for him is six NisJcas of four Suvarnas 
each.’ 

In this same connection having mentioned the ‘six Ninkas" Momu 
(8.221) goes on to add further — ‘a silver Shatamdna 

Though it is well known that a Niska is made up of four Suvarims, yet 
the qualification ‘of four Suvarnas has been added (in the texts of 


year of the child’ ; — {g) in regard to * fortified towns there are such conventions as 
‘no food shall be sold outside’; — {h) in regard to the ‘open country’, there are 
conventions regarding duties to be realised from foreign traders — {Smrtichandrikd^ 
p. 523). 

* Such rules would be ‘ in conflict with one’s religious duties ’ if the time fixed 
for the said attendance were the same as that prescribed for the Twilight Prayers 
for instance. 

f This applies to cases where the offence, is very serious. For minor offences 
of this kind, the penalty shall be as prescribed by Manu, p. 221 — i.e. a fine of 6 
Niahas, 4 Suvarnas and one silver Shatamdna {Apardrka and Mitdksara). 

J In some digests, this text is read with ^rvrpaih ’ in place of ‘ wrpe in which case 
the meaning would be that these persons are to be turned out by the King after due 
notification. 
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'yErMspaii and Jfatiw),. iii order to preclude those otiier , ‘i?^isfes’ which have 
been declared to contain 150 Suvanms, and 5 Buvarnm* 

The Ehatrnnarm^' is equal to 320 BattisJ^ 

[3,81] *One' who is malicious,' or a back-biter, or a sower of dissention, 
or given to violence, or inimically disposed towards the Guild, the 
Corporation or the King,— shall be banished therefrom 
17.16). 

"’Afuntvda ^ — one who hurts the vitals. — -Euckaha ^ — the back -biter, 
Katyayana — 

[382] Tf, among persons entitled to eat out of the same dish, or in the same 
line, — -any one refuses to eat with another, without indicating any defect 
in that person, — ^he shall be punished.’ 

Brhas2}ati{ll.2l ) — 

[383] ‘Those persons who combine and conspire to cheat the State of the 
royal dues should be made to pay eight times as much;— -so also the 
absconding traders.’ 

what is payable to the King. 

Says Ydjnavalkya (2.190) — 

[384] ‘Wlien a member is sent out on some business of the Corporation, 
whatever he may obtain on this mission, he shall make over to the 
Corporation; if he fails to do so, he should be made to pay eleven times 
as much.’ 

And Brhaspati (11 ,22 ) — 

[385] ‘Whatever may be obtained by any one member shall belong equally 
to all the members of the Corporation.’ 

Kalydyana — 

[386] ‘If a debt contracted in the name of the Corporation has been eaten 
up by any member of it,*— or has been used for his own purpose,— it shall 
be payable by that member.’ 

‘Jn the name of the Corporation^— i.e, under the pretext that it is on 
behalf of the Corporation; — such a debt shall be payable by the member 
who contracted the debt. 

[387] ‘Whoever might have entered the Guilds or Corporations or Trade 
unions, — shall share equally their assets and liabilities.’ 


* Under 8.220, Manw has laid down ‘banishment’ as penalty for the breach 
of Convention. That is meant for eases where the breach has been due to greed; 
the present section lays do^ the penalty for cases where the breach has been due 
to ignorance — (Medhdtithi), 

According to Apijmrfca (p. 793), (2.187), Pardsharcmiddhava (p. 253) 

and Viramitrodaya (p. 429)— these hQiatB (of Brhaspati and Manu) lay down four 
distinct penalties — (1) Banishment, (2) the fine of 6 Niskasy (3) the fine of 4 Siwarnas 
and (4) the fine of one ; and which one shall be inflicted in a particular 

case shall be determined by the caste, the learning and other qualifications of the 
offender, or (according to Apardrka) by the nature of the offence. — MedhdtitM 
has taken Banishment as one meant for the more serious cases of Breach, and the 
Fines as for cases where the offence is less serious. — Vwamitrodaya does not accept 
the view that the caste of the offender can be a determining factor. 
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That is, whoever may have become members, in the past, of the Corpora- 
tion of traders and others, with the consent- of all the members, shall all 
share equally in the previous assets and liabilities as also in the initial capital 
of the Corporation., 

[388] ‘Every member of a Corporation shares equally in all- its assets, 
relating to articles of food, other divisible properties, slaves and reli- 
gious acts. The man who has gone out for some purpose of his own 
shall not be entitled to any shares.’ 

^Articles of food " — ^such as sweet-meats and the like. — ^Pragata " — ^is the 
man who has one out of the Corporation of his own accord, for some specific 
purpose of his own ; such a person shall not be entitled to any shares. 

* In Vivddaratndhara (p. 188) and other digests, we find ‘dfd?ia’ in place of 
^ ddsa" ;^ddna" Ib charity. 


CHAPTER IX 


Rescission of Sale 

Says iVarocia (8.4) — 

[389] ‘Wlien a man has sold a property for a certain price, if he does not 
deliver it to the purchaser, he shall be made to deliver the property 
along with its produce, if it is immovable property,— and aloior with 
profits accruing from it, if it is movable.’ — there has been a fall in 
the market-value of the property during the interval, th« purchaser 
shall receive the property along with the difference (in the two values). 
— ^This is the rule relating to eases where the parties are inhabitants of 
the same place. In the case of persons trading abroad, the profit derived 
from the foreign trade (shall be delivered to the purchaser).’ 

^8thdmrasya ^ — of land and other immovable properties;— — 
the loss sustained in the shape of the produce, in the shape of grains, etc. ; 
in the case of movable property,— such as the ox and the Hke — ^the ‘profit’ 
involved is in the shape of the using and driving of the animal; — ^in the case 
of Cows^ it is in the shape of the milk. 

In case the article purchased — such as Gems and the like, — and not 
delivered, loses its market-value — ^gradually, through lapse of time, — ^then 
it should be delivered to the purchaser, along with the loss in its value. 

In the case of persons trading in foreign lands, — ^i.e. those who travel 
about in foreign countries, the vendor shall pay the profit that he may have 
made during such joumeyings. 

Says Vimu — 

[390] ‘If a man does not deliver to the purchaser the goods sold to him, and 
the price received, — he shall be made to deliver it, along with interest; 
and he shall be fined 100 Pajms by the Eang.’ 

All this should be understood as referring to the case where the Vendor 
has received the full price; so that there is no wrong done if the article 
is detained for the purpose of realising the price. This has been thus declared 
by (8.10). 

[391] ‘All these rules apply to cases where the price has been paid by the 
Purchaser. Until the price has been paid, no blame can attach to tiie 
Seller, except when there has been an agreement to the contrary.’ 

Vdmda (8.6) again — 

[392] ‘If the article sold happens to be damaged, or destroyed by fire or 
carried off, the loss shall devolve upon the seller who did not deliver it 
after the sale.’ 

And TdjnavalJcya {2,256)-^ 

[393] ‘If damage is done to the article sold, through an act of God or of the 
King, — ^the loss devolves upon the Seller, — ^if lie has failed to deliver 
the article sold, even though requested to do so.’ 

* For the satisfaction of the purchaser, the seller should deliver to him another 
article similar to the one sold, or refund the price paid — {Apardrka and MitdJcsard), 
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[394] ®If the Purchaser refuses to accept delivery of the article sold to hiiUj 
he shall suffer the same penalties as those prescribed for the Seller 
refusing to deliver the goods sold — (iVam(fa). 

[395] “After having bought or sold an article, if the Buyer or Seller repents of it, 
he should return or take back that article within ten days of the transac- 
tion; after ten days he shall not return or take it back; if he does return 
or take it back, he shall be fined by the King 600 Panas.' — In connection 
with any transaction, if there is repentance on the part of any party, 
he should be brought to the path of rectitude in the said manner,’ 

And Kdtydyana — 

[396] ‘If the Purchaser does not receive the article when made available,—' 
or, if the Seller does not deliver the sold article in an unsoiled condition 
to the Purchaser, — he shall be allowed to recover what belongs to him, 
on paying the tenth part of the price agreed upon.’ 

‘Pmptom’— made available to him, placed at his disposal. 

In regard to the case where the article is not placed at the disposal of 
the Purchaser, the same authority says— 

[397] ‘Bixt the said penalty shall not be inflicted (upon the Purchaser) 
if the article has not been made available, even though the transaction 
has been completed. Tins rule shall be applied only within ten days 
of the sale; after the ten days, there can be no rescission of the sale.’ 

is transaction, in the shape of attestation by witnesses on 
the sale -deed executed and so forth — even when all this has been done, if 
the article sold has not been placed at his disposal, then, if, within the time- 
limit, he retixrns it to the Seller,— the Purchaser does not have to suffer the 
tenth part of the price. What is- meant is that if the article sold has a 
perceptible defect, there can be no rescission after the time-limit ; when, how- 
ever, the article is entirely defective, and the Seller has concealed the defects 
and sold it deceitfully,— it may be returned publicly, even after the expiry 
of the time-limit. 

Says (18.4) — - 

[398] ‘The foolish man, who, knowing an article to be defective, sells it, 
shall foe compelled to pay twice its price to the Purchaser, and a fine 
of the same amount to the King,’ 

[399] ‘What has been sold by one who is intoxicated or insane, — at a 
very low price, — or under the speU of fear, — or by one who is not his 
own master, — or by an idiot, — should be given up (by the Purchaser), 
and it may be taken back (by the Seller).’ 

‘ It should he given up ’—it is what ought to be given up, by the Purchaser ; 
and "it may be taken back^—hy the Seller, — "One who is not Ms own master" — ■ 
either by nature or through some eause^f 


f Chintdmani and Vivddaratndhara (p. 192) read ^Kriydhdre" and explain it 
mB,hov-Q;Smrtichandrikd (p. 5 11) however, reads ‘iCr%dM^e’ and explains it as ‘when 
the time has arrived for the purchaser to use the article 

According to Vivddaratndkara (p. 193), this rescission may take place even 
after the lapse of the statutory ten days, , 
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[400] ‘When a man has sold an. article to one person, and delivers it to 
another, he shall be made to repay twice the price, to the Purchaser, 
and also a fine equal to the same amount.’ 

The ‘another’ person meant is one who is not in any way related to the 
former person, and who has not been deputed by him to receive the article. 

According to VivddaratndJcara (p. 192), this penalty is meant for the case 
where the Seller has carried on negotiations regarding the price with one 
man, but has actually sold it to another. 

Similarly — 

[401] ‘When the Pmchaser has not accepted the article sold when delivered 
to him, — ^if the Seller were to sell it to another person, he would be 
doing notiling wrong.’ 

And Ydjnavalkya (2.255) — 

[402] ‘If the first Purchaser does not receive the article sold and delivered 
to him, it may be sold again; if the article has, in the meantime, suffered 
any damage on account of the said Purchaser’s fault, — ^the loss shall 
devolve on that Purchaser.’ 

So also {Ndrada ) — 

[403] ‘When the bargain has been clinched by the payment of Earnest- 
money, (if the transaction should fail), — ^the Seller shall pay double 
the amount of that money.’ 

That is, when the Seller has agreed to sell his commodity and has accepted 
money advanced by the purchaser,— this money is called ‘Earnest-money’ 
(‘ satyanhdra ’ , ‘ Bargain-cfincher ’ ) if subsequently the Seller does not 
agree to sell the article, he should repay to the Purchaser double the amount 
of the Earnest-money. 

Says (8.12) — 

[404] ‘It is for the sake of profi.t that merchants carry on the buying and 
selling of ail sorts of merchandise; that profit is in proportion to the 
high or low prices j)aid for the things. Merchants therefor© shall fix 
a fair price for their commodity, in accordance with the nature of the 
locality and the season, — ^and refrain from dishonourable dealings. Such 
is the right method of trade.’ 

What has been said above in connection with buying -transactions, 
— that there shall be a time -limit of jfeTt da^/a (see Text Ho, 395 above), — 
is meant only for all kinds of ‘grains ’; as declared by Vydsa and Ndrada in 
the following text — 

[405] ‘Leather, Wood, Yam, Wine extracted from grains, liquids, cloth, 
base metals and gold, — ^these commodities shall be examined imme- 
diately after the sale. Milch cattle shall be tested for three days; and 
beasts of biuden for five days; in the case of pearls, diamonds, corals 
and other precious stones, the period of testing may extend to seven 
days; male slaves shall be tested for a fortnight, and female slaves for 
a month; grains of all sorts, for a month ; Iron and Cloth for one day,’ 

Ydjnavalkya (2.177) — 

[406] ‘Seeds and grains may be examined for ten days; Iron for one day; 
beasts of burden for five days; precious stones for seven days; female 
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slaves for a month; milch cattle for three days and male slaves for 
fifteen days..,’ . 

The same has been declared by Brhaspati— 

[407] ‘If before this, some defect should appear in the article sold, it shoiiM 
be returned to the Seller and the Purchaser shall receive back the price 
paid.’ 

Even if the article is already defective, it should be returned before 
the said time-limit, as declared by Kdtydyana — 

[408] ‘When an article has been purchased unwittingly, vdthout due ex- 
amination,- — ^if it is, later on, found to be defective, it may be returned 
to the Seller, within the time fixed, not otherwise.’ 

^Within time^~Le. within the time laid down for the examination of the 
varioxis kinds of commodities. otherwise^ — i.e, not after the lapse of 
the said time. 

With reference to things in which the Purchaser has subsequently 
detected a defect, says Ndra&b (9.7) — 

[409] ‘A worn garment, in a ragged condition and soiled with dirt, cannot 
be returned to the Seiler, if it was in that condition when purchased.’ 

All this refers to cases where the article has been taken without waiting 
for the time laid dowm for examination. 

Says YdjnavalJcya (2.258) — 

[410] ‘If a merchant, not knowing the likely profit and loss involved, has 
pxuchased a commodity, he shall not seek to rescind the sale. If he 
does, he becomes liable to be fined the sixth part of the price paid.’ f 

Ndrada also — 

[411] ‘Having made a purchase, the wise merchant shall not repent of it; 
he should find out, beforehand, the likely profit and loss on the 
commodity.’ 

[412] ‘The intending Pxuchaser himself shall, before purchasing an article, 
examine it, in order to find out its good and bad points; when the thing 
has been examined and approved of, and then piuchased, — ^the Purchaser 
shall not give it up.’ 


* All these rules refer to cases where the thing has been purchased without 
previous examination , — mys Vivddamtndkara {p. 191). 

f The simple meaning of this text is as given above ; which is in accordance with 
the explanation provided by Apardrka. According to the Mitdksard however, the 
meaning is as follows : — *When a commodity has been sold and bought, the Purchaser 
may ask for the rescission of the transaction within the prescribed time, only if 
he finds out, after the sale, that the price of the commodity, at rates prevalent 
at the time of the transaction, should be lower than what he has paid; — and the 
Seller may ask for its rescission only if he finds out that the price should be higher 
than what he has charged. If either of them acts contrary to this, he should be 
fined the sixth part of the price paid. 

The Mitaksard goes on to add — ^There are only three grounds for rescission of 
sale: — (1) Detection of some defect in the article, (2) too high pi'ice, and (3) too 
low price. In the absence of any of these reasons, if either party asks for rescission, 
even within the prescribed time, he shall be fined. Even when the above gromids 
are present, if the rescission is asked for after the lapse of the prescribed time, the 
party asking for it shall be fined. 
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Also (18.3) — 

[413] ‘The Purchaser should examine the thing himself and also show it 
to others; when after it has been examined and approved by several 
men, it is purchased,— the Purchaser should not return it A 

Even before the prescribed time-limit, the thing may be returned; as 
says Narada (9,2-3) — 

[414] ‘Having purchased a commodity for a certain price, if the Purchaser 
thinks that he has not done well in making the purchase, he should 
return it, in the same condition, to the Seller, on the same day. If he 
returns it on the second day, the Purchaser shall suSer the thirtieth 
part of the price paid; if on the third day, he shall suJffer double of the 
thirtieth part; after the third day, the thing must remain with the 
Purchaser.’ 

Tins apxAies to cases where the examination has to be made within 
three days.* 

In connection with things like milch cattle, Kdtyayana has declared as 
follows— 

[415] ‘Having purchased a milch cattle or such other tilings, if the Purchaser 
repent of it, and return it, — ^though it is flawless, — ^Iie should bear the 
penalty of having to pay at the same time the tenth part of the price 
paid.’ 

^ At the same time" — i.e. at the time that he returns the cattle. 

This rule refers to a case where the Purchaser has not taken possession 
of the animal sold. In the ease where the Purchaser has taken possession 
of the animal, the rule applicable is the following f — 

[416] ‘Having purchased an article, if the Purchaser repent of it after it 
has come to Ms hands, he may relinquish it, after pajung the sixth part 
of the price paid ; — so says Bhrgti" J 


* This rule is meant to apply to cases where the article, even after being 
purchased, still continues to remain ‘merchandise’, in the sense that it is laid out 
for sale by the tradesman who bought it from a fellow-trader only for selling it on 
his own account ; i.e. to cases of mutual transaction among tradesmen themselves. 
In all other cases, the rule is as laid down by Mann 8,222 (Text No. 395 above)— 
(MedhMiiki on Manu 8,222), 

^In the same condition" — if the article has been damaged in any way, the 
Purchaser shall pay to the Seller what may be adjudged by arbitrators to be the 
cost of repairing that damage — {Smftichand/rikd, -p, olQ), 

According to Vivada/ratnakara (p, 196), this rule refers to such commodities 
as suffer from use. 

^Thinks" — this implies that the actual presence of defects in the commodity 
is not necessary; it is sufficient if the Purchaser thinks that he has made a foolish 
bargain — {Virmnitrodaija, p. 4:8^), 

f The right reading ^hhavisyad-'Vdkycm-ato" is supplied by Ma. The penalty 
here prescribed — tenth part of the price — ^is meant for those cases where the thing 
sold is such as does not suffer from being used. Por cases where the thing is liable 
to suffer from use, the penalty to be paid is the sixth part of the price, as laid down 
in the next text — (Viramitrodaya, p. 435). 

X^Gome to his hands" — ^this shows that the higher penalty — of the sixth part — 
is to be paid if the man returns the article after having received delivery of it, 
and the lower penalty — of the tmth part — is payable if he seeks rescission of the 
sale before the article has come to his hands — {Vivddaratndka/fa, p* W 
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In a case where the defect of the article has been concealed before its 
sale, — ^the article may be returned even after the lapse of a long time; as said, 
by (S.20B)' — , ^ ■ 

[417] ‘A commodity should not be sold, if it is mixed up with another, or 
with blemishes, or deficient, or remote, or hidden.’ 

\Anyaf— the superior commodity, of saffron for instance,— ‘mixed up 
with i.e. with the Kusumbha fiower (which has the appearance of 

saffron). — ^Savadyam^ — i.e. what has been licked by the dcg.—^Dtlre’-— 
at a distance, wliich makes it impossible to perceive its real character.— 
‘ TiroMtam^ — Chidden under cloth. — When all this becomes known,— even after 
a long time, — ^the article may be returned.* 


* This points out some of the defects that would justify rescission of the sale — 
{SmTtiC’handrikdf -p» 520), 

^With blemishes^ — ^i.e. which, having been kept in a closed box for a long 
time, has lost its quality and substance and has decayed, though still appearing as 
fresh; e.g. cloth and other commodities. — ^ Deficient ^ — ^less in weight or measure.^ — 
^Remote \ — away from the place of the sale, and described as ‘clothes or such things 
lying in my house in the village’.— TTto is hidden * — ^tied up in a piece of cloth. — 
Every commodity shall be sold after having been fully exposed and described; 
sales effected otherwise are invalid — (Medhdtithi), 




CHAPTER X 


Boundary -Disputes 

Says Manu (8.246-251)-- 

[418] ‘Wiien a dispute regarding boundaries has arisen between two villages, 
the King shall settle the boundary during the month of Jyesth<i (June), 
when the land-marks are distinctly visible. — ^He shall plant boimdary- 
trees, — ^such as the Nyagrodha, the AshvaUha, the Kimshuka, the 
ShdlmaU, the Sola and the Tamdla; as also trees with milky -juice ; — ^also 
Thickets, Bamboos of various kinds, the /S%amJ-tree, Creepers and Mounds’, 
Reeds and iiCwb^aiba-thickets; in such a way that the boundary may not 
become obliterated. — Tanks, Water-reservoirs, Ponds and Fountains 
should be set up on boxmdary -lines ; as also Temples. — He shall also set 
up hidden boundary -marks, — ^seeing that in the world there are constant 
trespasses due to the ignorance of boundaries among men.— He shall 
put in also Stones, Bones, Cow’s Hair, Chaff, Ashes, Potsherds, Dry 
Cowdung, Bricks, Cinders, Pebbles and Sand, — other such like things 
wliich the Earth may not eat up in time : — ^these he shall secretly set 
up on the jimctions of boundaries.’ 

The trees and other things have been named here only by way of illus- 
tration. 

[419] ^By these signs shall the King determine the boundary between two 
contending parties; as also by long-continued possession and by flowing 
streams of water ’ — [Manu 8.252). 

Brhaspati (9,3) mentions the foUowing^ — 

[420] ‘Wells, Tanks, Pools, Large Trees, Gardens, Temples, Mounds, 
Channels, River-courses, Reeds, Shrubs, Piles of Stones, ’ 

[421] ‘If, even on the inspection of the marks, there should be doubt, the 
settlement of the boundary-dispute shall depend upon witnesses’ — 
(Manu 8.253). 

Again — 

[422] ‘ In the absence of witnesses, four honest inhabitants of neighbouring 
villages shall make the determination of the boundary, in the presence 
of the King ’ — (Manu 

[423] ‘In the absence of the inhabitants of neighbouring villages, and 
original natives of the place (since gone abroad),— the King may examine 
the following frequenters of forests; — Shunters, fowlers, cowherds, 
fishermen, root-diggers, snake -catchers, com -gleaners and other foresters ^ 
--(Manu 8.259-260). 
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[424] ‘As they, on being questioned in fairness, declare the marks of boundary- 
lines between two villages, -~:even so shall the King fix it ’ — {Manu 
:8.26I);' 

The method of deposition by these people also has been thus described 
by the same authority— ■ 

[425] ‘Haoing earth on their heads, wearing garland and red clothes, and 
being sworn by their respective meritorious deeds, they shall depose 
honestly— 8.256). — ^In accordance with that shall the King lay 
down the boundary and also record the names of the deponents ’ — {Manu 

. 8.255). 

JSTdracfasays- — 

[426] ‘The boundary should not be determined by any one man single- 
handed, even though he be quite reliable. This work being an important 
one, its fulfilment should depend upon several persons ’ — (11.9). * 

[427] ‘Should, however, a single man undertake to determine the boundary, 
he should do so after having kept a fast, in a collected frame of mind, 
wearing a garland of red flowers and red clothes, having placed earth 
on his head ’ — (11.10). 

‘Fasting* is the only condition laid down here, in addition to those laid 
down above (by Manu), 

On this subject, says — 

Brhaspati (19.11) — 

[428] ‘But where there are no witnesses and no land-marks, even a single 
person accepted by both parties (may determine the boundary).* 

The compound ^jndtrchihna^ is to be taken as ^jndtr ^ — ^knowing witnesses 
— B,iid^cMhna’ — ^land-marks, f 
Kdtydyana — 

[429] ‘The Bong knowing his duty should not call wicked persons. Barring 
all wicked persons, he should bring together the inhabitants of 
neighbouring villages and natives of the place, and then in consultation 
with -them, h© should determine the boundary; such is the view of 
persons learned in the Law.’ 

^Sdmantas ^ — are persons bom in the neighbourhood of the disputed 
boundary. 

Says Manw (8.257) — 

[430] ‘If they decide in the right manner, they, being truthful witnesses, 
become purified; but if they decide wrongly, they should be made to 
pay a fine of 200 each.’ 

This prohibition regarding the single man is meant for those cases where no 
such man is available who enjoys the confidence of all the parties concerned, — says 
Mitdksard (on 2.152). 

f in regard to all these methods, Mitdksard (on Ydjna, 2.152) remarks as 
follows : — The final decision of the King on the basis of such depositions shall be 
withheld for a month and a half ; if during this time, nothing untoward happens to 
the deponent, — either through an act of God or of the King, — ^which would be 
indicative of his having perjured himself, — ^then alone should his deposition be 
accepted as reliable and the matter decided accordingly; specially as recourse to 
ordeals is not permitted in the case of disputes relating to land. 
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[431] ‘If the neighbours depose falsely in connection with disputes relating 
to dykes, each of them should be fined the middle amercement ’ — 
^attributed to ilfawte.). 

"Dykes'" — ^i,e. Boundary -dykes. 

Kdtydyarwir--- 

[432] ‘One village is the neighbour of another village, one field is said to be 
the neighbour of another field and one house is the neighbour of another 
house; because each of these pairs surrounds the other on ail sides.’ 

‘Each of these smrounds the other on all sides’ ; — ^i.e. when one \dllage 
surroxmds another village on all sides, — ^then that village is to be treated as 
the ‘witness ’ in regard to the boundary of that other village ; similarly between 
field and field, and between house and house. 

[433] ‘ In a case where people living in the zieighbouring village have subse- 
quently gone abroad — to another place, — ^they are called by the sages 
‘natives’ {manias) of their former habitation, because they were born 
there.’ 

Says Ndrada — 

[434] ‘Wliere there are no knowing witnesses, nor any marks, the King 
shall determine the boundary between the two villages, according to his 
own fair judgment.’ 

Brhaspati {l^AQ-2 ^) — 

[435] ‘When a piece of land has been taken from one village and given to 
another, — either by a large river or by the Kang, — ^what should be 
the decision in this case The land abandoned by a river, or granted 
by the King, belongs to him to whom it has been given. 

[436] ‘If it were not so, there would be no acquisition among men, through 
the King or through luck.-— Gain and Loss and also Life itself, among 
men are dependent upon Fate and on the King; therefore in all affairs, 
what has been effected by these should not be disturbed. 

[437] ‘When a river has been fixed as the boundary between two villages, 
— ^however small it might become through use or fall, — ^if any one disturbs 
it, he deserves to be punished. 

[438] ‘There may be erosion by a river on one side, and consequent gain of 
land on the other; this loss or gain should not be disturbed.’ 

That is, the new land that has accrued on one side, by the erosion of 
the land on the other side, should belong to the owner of the former. 

[439] ‘When land is carried away by the swift current of a river, overfiowing 
a tilled piece of land, — -its previous owner shall recover it (when the 
flood has subsided).’ 

That is, even though the river may have run over the whole plot, 
it remains the property of its previous owner, 

[440] ‘When land has been taken away by the King from one person, 
through anger or greed, or under a fraudulent pretext, — ^and bestowed 
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upon another more qualified person as a mark of favour, — ^such a gift 
shall not be regarded as valid.’ 

[441] ‘When, however, a piece of land is being enjoyed by a person, without 
legitimate title to its ownership, — that land is taken from him and 
given to another person, — such a gift shall not be disturbed.’ 

What is meant is that if the boundary has been fixed by the King 
under the infiuence of anger and other passions, — it shall be set aside: 
otherwise, it shall be maintained. 

Says Yajnavalhya [2.154] — 

[442] ‘Orchards, Temple -grounds, Tanks and Wells, Gardens and Houses, 
and also Rain-water Drains, — ^in regard to the boundaries of these also, 
these same rules are applicable.’ 

And Manu (8.262) — 

[443] ‘In the case of fields, wells, tanks, gardens and houses, — ^the decision 
regarding boxmdaries is dependent on neighbours.’ * 

Brhaspati 

[444] ‘If a house, a water -reservoir, a shop or such thing, has been used by 
a man in a certain manner, ever since the time of the foundation (of 
the village or town), — ^his possession shall not be disturbed.* f 

[445] ‘ A window, or water-drain, or projections, or platforms, or a four-doored 
room, or eaves, — if they have been there from before, — shall not be 
disturbed.* 

"PranMV is water -drain ; — ^ niryuhavedika^ is projecting platform; — 
^ chatuhshdla ^ — room with four doors; — ^ syandanikd ^ — ends of roofs, 
eaves; popularly known as ^ohdrV (?). 

[446] ‘The Plinth, the Water-drain, the Exit and the Window, — ^these shall 
not be encroached upon; one who encroaches upon the water -drain or 
the foundation shall be pimished.* 

[447] ‘ These, however, shall not be added afresh after the foimdation (of the 
village). — One shall not erect an opening or a water-drain towards the 
house of another person.’ 

‘"MekhoW — ^is the basic plinth. — ^Bhrama ^ — ^is water -drain. — Niskdsa ^ — 
is the way to go out, exit . — ^Na uparodhayeP — one shall not encroach upon.— • 
‘'Dr§tlpdta\ ‘opening’, is window. 

Says Brhaspati (19.26) — 

[448] ‘A latrine, a fire-place, a pit, or a receptacle for leavings should never 
be set up very close to the wall of another person.’ 

‘ Varchah-sthdna ^ — ^is the latrine. — ^AtydrdP — ^very close. 


^ Tills text has been added with a view to preclude the evidence of hunters and 
foresters, etc.— says Medhdtithi, 

•j* This refers to the courtyard, gates and windows and other details appertaining 
to the house; these shall not be disturbed by the neighbours ; — ^ ever since, etc ,^ — 
this shows that later additions may foe disturbed if objected to by the neighbours — 
{Sfnrtichandrikd, p. 550). 

7 
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And Kdtydyam — 

[449] 'Til© Privy, the Urinal, the Water-reservoir and the Oil-press — as also 
the Pii'o-place and the Pit— should be set up at least two cubits removed 
from the wall of another person,’ 

'Chakra'' stands for the Oil-press and such other structures. 

Bfhaapaii — 

[450] ‘The passage by which men and cattle come and go without let or 
hindrance is called a ; and this shall not be obstructed by any 
one.’ 

Kdtydyana — 

[451] 'When trees have grown on the boundary 4ine, the flowers and fruits 
growing on them should be made over to the owners of the two plots.* 

The construction is— k§eirayoh svdmi8u\ ‘to the owners of the 
two plots’. 

[452] ‘If trees growing in one man’s plot have their branches spreading 
over another man’s plot, that man should be regarded as the owner 
over whose plot they (the branches) have spread.’ * 

is to be taken with branches. 

[453] ‘If a man, except under abnormal circumstances, throws unclean 
things on the public road, he should pay a fine of 2 Kdr^dpanas and 
clean the road of the impurities ’ — (Manu 9.282). 

[454] ‘If it is done by a man in distress, or by one vei*y old, or by a pregnant 
woman, or by a child, — ^these shall be reprimanded, and the road is to 
be cleaned, such is the law ’ — {Manu 9.283). 

‘Pan6/id^ariam’, ‘reprimand’ — ^i.e. such words as ‘Don’t do this again’, 
— ^without any &e. 

Vmu (5.106-107)— 

[455] ‘If one throws hones or rubbish on the path, or near gardens and 
water-reservoirs, he should be fined 100 Panas ond should remove the 
filth.’ 

'Vyiiikara" is rubbishy — ^popularly known as 'gondala \ — ^What is meant 
is that if one throws urine, ordure and other filthy sweepings on the public 
road or near a water-reservoir, h© should be fined 100 Pa^a . — Wbnt Manu 
has said (under Text 453 above) regarding the penalty consisting of 2 Paws, 
— ^is meant for cases where the quantity of rubbish thrown is not very filthy; 
hence it is not inconsistent with the present text {456).t — ^He should also 
remove the filth. 

Baiys Kdtydyana — 

[456] ‘If one spoils a tank, a garden, or a place of pilgrimage, by throwing 
imciean tilings,— he should be made to cleanse it and also be fined the 
first amercement.’ 


* With the exception of Vivddachintdmani and Vwddaratndkara (p. 223) — - 
nearly all other writers are agreed in taking the text to mean that ‘that man is the 
owner in whose jfiot the if 66 stands 

f The printed edition reads 'tadanatislmyitasdmarthyddfind^ , which is evidently 
wrong; the right reading is supplied by Ma — 'tadatishayitamalatydge^ % which is 
supported also by the explanation provided by VivddaratndJcara (p, 222), 

7B 
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That is, the cleaning should be got done by the defiler and he should 
be fined, 160 Pa^s. 

This applies to cases where the defiling has been done repeatedly. 

Says Manw (8.264) — 

[457] ‘If a man appropriates, by means of intimidation, a house or a tank 
or a garden or a field, he shall be fined 600 ; if he does it through ignorance, 
the fine shall be 200.’ 

That is, if a man arouses fear in the mind of the owners of the houses, 
and thereby appropriates the house and other things, he should be fined 600; 
if, however, he appropriates it under the misapprehension that it belongs 
to Mm, the fine shall be 200. 

Vrddha-Manu — 

[468] ‘If a man, tlirough arrogance, demolishes the bomidaiy set up between 
two villages, he should be fined 200,’ 

[469] ‘For cutting a boundary-dyke, for encroaching upon a boundary, 
and for taking away a field,- — one should suffer the middle and highest 
amercements’ — {Ydjnavalhya2,l$B)*^ 

^Maryddd^ — ^in the form of dyke and such things; — — ^iDOundary 
as marked by trees and such things. 

Shunkha — 

[ 460 ] ‘If one cuts a dyke between two fields, he should be fined 108 ; on 
encroaching upon a boundary, 1 , 008 ; on taking away the water for a 
field, 108 .’ 

‘ A^tashatmn ’ , ‘ eight more than a hundred ’ ; similarly ‘ aspxsahasram ’ means 
‘eight more than a thousand’. — *K^etrodaham^— the water needed for the 
cultivation of a field. 

Says iVdmtfa ( 16 . 17 ) — 

[ 461 ] ‘The erection by a person of a dyke in the middle of another man’s 
field is not forbidden, — ^if it is conducive to considerable advantage and 
only trifling loss. Advantage is always desirable, even at some cost,’ 

That is, if a dyke in the middle of someone’s field is conducive to great 
advantage to the owner of the field, — ^and the disadvantage is only slight, — 
then its erection should not be forbidden by the owner of the field. 

Says (2.1 67)— 

[462] ‘If a man erects a dyke in another man’s field, without having informed 
him, — any produce that may be due to that dyke shall go to the owner 
of the field, or, failing him, to the King.’ 

That is to say, if a dyke has been erected by someone in a field belonging 
to another person, — without his permission, — ^the larger produce secured to 
other persons, by reason of that dyke, shall not go to the person who 


* 111 this text as found in Ydjnavalkya (2.155), the reading is ^ adhamottama« 
madhyamdh\ and the meaning as explained by Apardrha and Mitdksard is that — 
‘for cutting the boundary -dyke, the penalty is the lowest amercement, — for 
encroaching upon a boundary, the penalty is the highest amercement, — and for 
taking away a field, the penalty is the middle amercement’. 

According to Artkashastra (3.9) — the penalty for cutting a boundary- dyke is a 
fine of 24 Panas, 
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erected that dyke; it shall accrue to the owner of the held; or, in his absence, 

to the. King. ■ ' , 


CXJLTIVATEB . AKD UnOTOTIVATE^ LaNBS 
On t his subject, says iSTamda — 

[463] *If the tenants are either disabled, or dead, or lost, — ^if someone else 
should cultivate the field without hindrance, he shall take the produce 
of that cultivation.’ 

‘Disabled’ — ^withoutnecessary funds.-— ‘Lost’ — ^left the country, — ‘He’ — - 
i.e. the man who has cultivated the field. ■Ksetram* — ^i.e. the land lying 
waste. ' ■■ 

[464] ‘While the field is being thus eidtivated, if the original tenant happen 
to return, h© shall pay the whole expense incurred in cultivating the 
waste land and then recover possession of the land.’ 

' Kliilopachdra^ is the compensation for the money and labour spent 
over the cultivation of the land* 

Kdtydyana — 

[465] ‘If the original holder is unable to pay the expenses incuiTed in the 
cultivation of the waste land, the man who has cultivated it shall take 
the produce of the land, less by its eighth part; it shall go on like this 
for eight years ; after which the land reverts entirely to the original 
holder.’ 

That is, out of the land, the former owner shall get the eighth part, and 
the cultivator shall get the seven parts ; this will go on for eight years ; 
after that the former owner shall recover the whole land, without paying 
any compensation for the expenses incurred in the cultivation. 

This applies to the case of waste lands the cultivating of which 
is extremely difficult. 

[466] ‘If the land is left uncultivated for one year, it is regarded m half -waMei 
if for three years, it is waste; if for five years, then it is as good as a 
forest" — {Ndrada ll.M). 

That is, if the land is not cultivated for one year, it is ‘half -waste’; if 
it lies uncultivated for three years, it is ‘waste*; if it is left uncultivated for 
five years, it becomes &> forest. 


Brhaspati (19.29) — 

[467] ‘When a man has taken a field on lease, he shall carry on the sowing, 
fencing and reaping of the harvest. If he fails to do this, he should 
be made to make good to the landlord the value of the estimated 
average annual crop.’ 

'Bhadah" is crop. — average, of the produce. 

Vydsa — 

[468] ‘After having taken a field on lease, if the lessee fails to cultivate it, 
or get it cultivated, he should be made to pay the value of the estimated 
produce to the land-owner, and an equal amount to the King as fine*’ 
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What is to be given in what sort of field has been thus declared — 

[469] 'If the land has been lying waste for a long time, the lessee shall pay 
the value of the tenth part of the produce; if the land is one that has 
been under cultivation, the value of the eighth part of the produce; 
if the land has been prepared, the value of the sixth part of the produce ’ 
— (Vydsa). 

All this refers to the average of the produce; as declared by Brlmspati 
(Text 1^0, 467 above). Hence in the case of a field which is like a ‘forest’, 
the tenth part of the average produce is payable; in that of a field which is 
‘waste*, the eighth part; in that of the field which is ‘half -waste’ the sixth 
part,^ — should be made payable to the land-owner by the man who has taken 
the lease of the land and allowed it to run waste. 


With reference to a case where a man sows seeds in another man's field, 
without that man’s permission , — Manu says as follows — 

[470] ‘If persons, possessing no fields, but having seeds, sow these in fields 
belonging to others, they never obtain the grain of the crop that is pro- 
duced’ — (9.49). — -‘If the seed, carried away by rain or wind, germinates 
in a soil, — ^that seed belongs to the owner of the soil, and the owner 
of the seed does not receive the produce ’-“-(9.54). 

And again' — 

[471] ‘One who sells what is not seed, or picks out the seed, or encroaches 
upon boundaries * should sufier mutilation’ — (9.291). 


Proteotiok of Crops 
Says Ydjnavalkya (2.166-167) — 

[472] ‘ Land should be reserved for Pasture, either according to the wish of 
the villagers, or according to the land that may be available, or according 
to the orders of the King. — -Between the village -habitations and the 
cultivated lands, tliere should be left a belt of uncultivated lands, 
to the extent of a hundred “ bow -lengths ” in width; two hundred 
“ bow^ -lengths ” round a market-town, f and four hundred “ bow -lengths ” 
round a city.’ 

The ^Kharvata" is superior to the village, but inferior to the city , — 
^Bow-lengths'' — ^i.e. a measuring rod four cubits in length. 


* MedhMithi explains ^marydddh^hedaha'' m ‘one who transgresses the rules and 
practices sanctioned by the Scriptures and by usage. — *‘Not seed' — ^i.e. seed incapable 
of gemiinating. — ^ Picks out the seed' — ^i.e. picks out the somad seeds from the unsound 
ones, and sells the latter as sound; or it may mean that one picks out, from the 
fields, the seeds that have been sown by others and takes them away. 

•f The word in the original for this settlement is ^Kharmta ’ ; it has been defined 
by Madamiratna as ‘a village inhabited by cultivators and artisams’; — by Apardrka 
as ‘a group of households larger than a village and smaller than a city’; Mitdksard 
and Mddhavdchdrya describe it as ‘ a village abounding in thorny trees ’ — ^as explained 
by Bdlamblhafta, 
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What is meant is that, either according to the wishes of the inhabitants 
of the village, etc.,— or in accordance with the land that may be available,—^ 
or according to the orders of the King,— land should be reserved for the 
grazing of cattle; and the extent of this land shall be 400 cubits in the case 
of the village, — double that size in the case of a large village, — and quadruple 
that size in the case of the city. 

And iifanw (8.237)— 

[473] ‘Around a village there should be a Pasture -ground, 400 “ bow-lengths 
or 3 “ stick-tiirows in width; and three times this round a city.’ 

'Nagara'' — ^i.e. a village which is slightly less than ‘city’. 

[474] ‘If cattle damage the unfeneed crops therein, the King, in that case, 
shall not inflict any punishment on the keepers of the cattle.’ 

' /Sampdta'* is ‘throw of the stick’. ^Tatm^ (in Text 474) — ^within the 
said village Pasture -land. 

Says Vimu — 

[475] ‘In the case of a field situated on the roadside, or the village or 
near the land reserved for cattle,— no blame attaches to any one (for 
cattle-grazing); nor in the ease of an unfenced field, if it is for a short 
time ’ 

that the cattle has grazed \ — ^this has to be added. 

What is meant is that if a field is situated close to the roadside, or to 
the village, or to the Pasture-land, — and it is not fenced, — ^then, in the 
event of the cow or other cattle grazing on the growing crops for a short 
time, no blame attaches to the keeper ; and blame does attach to him if the 
grazing continues for a long time; as this indicates the dishonest motive of 
the keeper; as declared by (2.162) — 

[476] ‘In the case of a field situated on the roadside, or close to the village* 
or to the Pasture-land — ^no blame attaches to any one (for damage 
done), if it has been done unintentionally; in the event of its being 
done intentionally, the man responsible for it deserves to be punished 
like a thief.’ 

‘ is ground left for the roaming about of cattle. 

Says Manu (8.241) — 

[477] ‘In the case of other fields, the cattle-keeper shall be fined a Pam 
and a quarter. In all such eases, the crop damaged shall be made good 
to the cultivator; — such is the rule.’ 

^ Other fields’ — ^i.e. those situated at a distance. 

Special penalties have been prescribed in reference to special kinds of 
cattle. 

Says ShanJcJiu-Likhita — 

[478] ‘If a cow grazes the crops at night, her owner shall be fined 5 3Idsas; 
if during the day, 3 Mdsas; ii for one muhurta (short time), 1 Mdsa; 
if the field is close to the village, there shall be no punishment.’ 

* A stick should be thrown out with great force ; up to the place where it falls 
it is one ‘stick-throw’; from that point it should foe thrown again; when this 
has been done three times, that shall represent the width of the Pasture -land — 
(Medhatithi), 

Around the village, a plot of land 100 ‘bow-lengths’ in width shall be fenced 
round by means of pillars ; and this plot shall be used as Pasture-land for cattle ’ — 
(Arthashdatra 3.10). 
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The meant Jaere shoiild be taken as the Silver oike; on acoonnt 
of tb© following declaration of the Bha^ydMra — 

[479] Tn connection with Fines, the Md§a meant is that of Gold; but in 
connection with cattle -grazing, it is meant to be of silver.’ 

And this ‘silver Md^a"* contains' 2 silver Krsnalas; as declared by Manu 
in the following text- — * ’ . 

[480] ‘Two Krsnalas (gnhja-berries) of eqnal weight constitute the silver 

, (8.135). 

^Grazes the crops at night\ (in Text No. 478 above) means ‘if it grazes 
to her full satisfaction’; the fine in this case is to be 5 Mams; while during 
the day, if she has grazed to her full satisfaction, the fine is to be 3 Mdsas 
only; and if during the day she grazes only for a moment, the fin© is to be 
only 1 ;-—if she grazes in a field close to the village, then there is to be 

no punishment.— All this fine is to be imposed upon the owner of the cow; 
as it cannot be inflicted upon the animal itself. 

S&^ys Kdtydyana — 

[481] ‘The cow should be made to pay the fine of a quarter Pana; the bufitalo, 
two quarters; similarly the fine for goats and sheep and calves, the fin© 
has been declared to be a quarter,^ 

The ‘Pana’ meant here is the Kdr^dpana. 

Gotama — 

[482] ‘In the case of the Cow, the fine is to be 5 Mdsa>s; 6, in the ease of the 
Camel; 10, in the case of the Hors© and the Bufialo; 2 each in the 
case of the Croat and the Sheep.’ 

[483] ‘In the case of the young ones of all animals, the fine is to be on© 
Mdm\ 

Says Ndrada — 

[484] ‘When cattle lie down in the field, the fine is to be double; when they 
remain there, it is to be quadruple; for those who graze the cattle openly, 
the tliief’s punishment is what has been prescribed by the wise.’ 

^Sanndnd 7 Yh\ ‘lying down’ — i.e. when they lie down tired after grazing; 
— ^vasatdm‘‘ — ^grazing and remaining in the field throughout the night; — 
^ graze the cattle openly^ — 4,e. let the cattle graze there by force, even in the 
presence of the owner of the field. 

N drada a>gsim — 

[485] ‘When the crops have been entirely destroyed to the very roots, the 
owner of the field should receive the produce, the keeper of the cattle 
should be let ofi after beating and a fine should be imposed on th© 
owner of the cattle.’ 

‘ Vadha^ here stands for heating. 

Visnu — 

[486] ‘In all cases, — ^be the cattle accompanied, or not accompanied, by 
the keeper, — the value of the damaged crops should be paid to the 
owner (of the field).’ 
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That is, when cattle has grazed the crops, the owner of the cattle should 
bo made to pay 'the value of ■ the damaged crops to the owner of the crops, 
and also a fine to the King. 

Says Namda (11.38)— 

[487] *Wheii a man claims damages for' crops ''consumed by 
quantity of grain should be given: to him which has been consumed, as 
estimated by the neighbours. V 

[488] ‘The ears of the crops, dr the grains, shall foe given by the owner 
of the cows to the cultivator of the field, — such is the penalty prescribed 
for the damaging of crops.’ 

'Gmairmn " — are the ears or sheaves of the crop. — "'Qomin' is the owner of 
the cows. — ^He should give, to the owner of the field, either the com -sheaves, 
or the grain, itself. , . 

Though the owner of the crops is entitled to receive this compensation , 
he should not accept it; as it leads to hell; as declared hy Ushanas — 

[489] ‘If a man claims compensation for what has been consumed by cows, 
his Fathers eat not out of ins hands, nor do the denizens of the Heavens.’ 

During the time that the cattle is in charge of the keeper, the fine (for 
mishaps) is to be inflicted on the keeper; at other times, on the owner. 
On this point, the law, in brief, is as follows— 

Vi§nu — , . 

[490] ‘In the case of the cow being without the keeper, the fault lies with 
the owner; in that of its being accompanied by the keeper, it lies with the 
keeper.’ 

The exception to this has been laid down by Ndrada — 

[491] ‘No blame attaches either to the keeper or to the ovmer of the cattle, 
— ^if he (the keeper) has been seized by the King or by a crocodile, or 
struck by lightning, or bitten by a ser|)ent, or fallen from a tree, or 
attacked by a tiger or other wild animals, or oppressed by diseases/ 

And Ydjnavalkya — 

[492] ‘The public breeding bull, the dedicated cattle, the newly -calved cow% 
the strayed cattle which have no keeper, or those that have been per- 
turbed by the King or by God,— these should be set free.’ 

^Mahoksa^ is the breeding bull. — ^ Dedicated ^ — to some deity. — ^Sutikd ' — - 
newly-calved. — '‘Agantukd ^ — ^which has come from another village, or strayed 
away from its herd, and as such has no keeper in charge. — ^Those that have^ 
been stampeded, being frightened by the sight of an army marching, or by the 
hearing of loud thunder. — cattle graze a field under these conditions, no 
blame attaches to any one. This is what is meant by the text. 

Says Manu (8.242) — 

[493] ‘In the case of a cow wfithin ten days of her calving, or of public bulls, 
or of dedicated cattle, — ^whether these be with or without the keeper, — 
no punisliment shall be inflicted; so Manu has declared.’ 

'Public bulls ^ — breeding bulls. 

Says Ushanas — 

[494] ‘Elephants and horses are not to be penalised, as they serve to protect 
the people. Kor are the following to be penahsed — one-eyed and lame 
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cattle, the branded boll, the strayed cow, the newly-calved cow, the cow 
that is in the habit of running away; also cattle taking part in rejoicings 
or at the time of the performance of a ShrdddhaJ' 

'Horses " — those belonging to the Bang; as these alone serve to protect 
the people. — ^What has been declared by Gotama (under Text No. 482) 
regarding the fine being ten Famxs in the case of ‘Horse and Buffalo’, is meant 
for the Horse belonging to Traders and others ; hence there is no inconsistency 
between that text and the present one, — 'Kuntha^ is lame; what is really 
meant by the terms ‘one -eyed’ and ‘lame’ is the entirely disabled animal. — 
^B-rmided Bull " — ^branded with the mark of the Trident and such things. — 
* VyabhichdrinV , which is very prone to running away. In the Pdrijdta 
however, the reading adopted is 'ahhisdrinV, which is explained as ‘eager 
to be mated’. 

Shankha — 

[495] ‘Also small animals, and uncontrollable horses, mules and horses.’ 

'Uncontrollable " — whose control is impossible. — 'Ashvatara" is what is 
known as ‘ves^am’ (v.l. ‘ves/^an) [?]. 

Katydyarm — 

[496] ‘In the case of cattle of all classes,— high, low and middling, — ^being 
beaten (by someone), — ^if the owner of the cattle makes a complaint, — 
a fine should be imposed’; — 

‘on the man who beat them’ — ^tliis has to be added. 

An exception to this has been laid down by Brhaspati — 

[497] ‘If cattle trespass into a cultivated field, or a garden, or an enclosed 
Pasture -land, or a house, or among a herd of cattle, — ^they should be 
caught and beaten; — ^so says Brhaspati" 

That is, if cattle trespass into a House and other places, no blame 
attaches to one who beats them and captures them. 



CHAPTER XI 


- ,¥erbal Assault (Abuse and Befaiuation) ' 

On this siibjeot, says Narada (15.1) — 

[498] ‘An offensive statement, couched in violent and foul language, in regard 
to the native country, caste, family and so forth is called Verbal Assault 

.. (Abuse).* , 

''Ahrosha^ is violent loudness; — ‘*‘nyanku\i^ foulness ; the offensive 
statement that is couched in such violent and foul language is Verbal Assault 
(Abise). — ^This is the general definition of A toe. This is the opinion of the 
MitdJcsard also. — ^All the other explanations of this text are improper; as 
under none of those explanations could the text constitute a general definition 
of Abuse, 

He goes on — 

[499] ^ Abuse again is of three kinds^ — (c) Harsh, (6) Vulgar, and (c) Virulent; 
the penalty for these also is in the same order of seriousness. — (a) The 
Harsh Abuse is accompanied by reproach; — (b) the Vulgar Abuse 
is that couched in indecent words — -(c) the wise men call that Abuse 
Viruh'ni which reproaches one with mortal sin.’ * 

" Nyahku-sanjitam* — ^accompanied by words expressive of the private 
parts. 

Brhaspati — 

£500] ^AssauU is of two kinds— (a) Abuse and (b) Hurt; — each of these is 
classed under three heads ; and the penalty for these also has been declared 
to be of three kinds.— 

[501] ‘When offensive language is used against a man’s country, times [v.l. 
viUage,} family and so forth,— or an immoral act is attributed to him 
without any substance, — ^it is Abuse of the first kind. 

[502] ‘When one uses offensive language in connection with another’s 
mother or sister, — or attributes to him a minor sin, — ^it is called the 
second kind of Abuse, by people learned in the Scriptures. 

[503] ‘When one charges another with having taken forbidden food or drink, 
— or attributes to him a heinous sin,— or exposes his vital vulnerable 
points, — ^it is Abuse of the worst kind.’ 

^Without substance ’ — ^without foundation, hence false; — ^this goes with 
all the three definitions. Hence what is meant is that the false allegation of 
an immoral act constitutes the first form,^ — ^the false allegation of a minor 
sin constitutes the second form,— and the /aZse allegation of a heinous sin 
constitutes the tliird form, of Abuse. 

[604] ‘When two persons abuse each other, their punishment shall be 
equal if they are equal in status; if one is superior to the other, the 


^ This same three-fold division is found in Arthashdstra (3.18) also. 
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punishment of the inferior shall be double, and that of the superior 
•' 'Shall be half 20.5). ' 

Yajnavalhya{%,^^ 

[505] ‘For abusing an inferior person, one shall be fined half. If one abuses 
ladies of other families or persons superior to himself, — ^lie shall be 
fined double.’ 

The 'half’ shall be in accordance with the gravity of the off enee [i.e. 
the half meant is the half of the fine prescribed for Abuse in general]. The 
heaviness or lightness of the fine shall depend upon the caste and qualfications 
of the persons concerned. 

Kdtydyana and Ushanas — 

[506] Tf the reviler ofiers an apology, saying — '' What I said was in ignorance, 
or through carelessness, or in an exuberance of Joy or of love; and I 
shall never say it again ”, — ^the fine imposed upon him shall be only half 
of wdiat has been prescribed. ’ 

Brhaspati {20. Q ) — 

[507] ‘When persons of equal caste and qualifications abuse each other, — 
the fine, as prescribed in the Scriptures, shall be twelve Fanas and a 
'half.’ ■ 

When a minimum amount has been laid down as the fine to be imj)osed 
in a case of Abuse, it is to be half of that in the case of Abuse directed against 
an inferior person ; and it shall be double that amount if the Abuse is directed 
against a superior person. — ^This is what has been declared by Brhaspali in 
the above text, which thus means that — ^for abusing a man of the same 
caste, the fine shall be 12 1 Paims; — ^for abusing a man of inferior caste, it 
shall be six Paims and one Kdhinl. So also for abusing one who is one- 
eyed or lame and so forth. 

YdjhavalJcya (2.206 ) — . 

[508] Tf one reproaches another with the words — May you have recourse to 
your ovm sister or mother, — he should be made by the King to pay a 
fine of 25 Panas.’ 

Says (2.267) — 

[509] ‘For abusing a the should be fined 100; the 

Vaish/ya, 150 or 200; the Shudra should suffer immolation.’ 

"Adhyardham^ is a hundred and fifty.— ‘Immolation’ is Beating. f 

[510] ‘For abusing a Ksattriya, the Brdhmmm should be fined 50; for abusing 
a Vaishya, 25; and for abusing a Shudra, 12’ — [Manu 8.268). 

The terms "vaishye" and ^shudre^ are to be construed as — ‘when these are 
abused’. 

[511] ‘As between the Brdhmana and the Ksattriya, the penalty shall be 
apportioned by the wise man in the following manner : — ^For abusing the 
Brdhmana, the Ksattriya shall be fined the first amercement; and for 


^ Apcwdrlca, Mitdlcmrd and others read this text differently as "" Ahliiganldsmi 
bhaginlfn mdtarani vd taveti cha 

f According to Medhdtithi — ^Beating, cutting off of the tongue, — even actual 
death, — to be adjusted in accordance with the nature of the offence. 
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^ abusing the K^aUriya, the shall fo© fined the middle amerce- 

mem, Similaiely between the Vaiehya and the Shudra ^—{Manu 8,276- 
277). 

This refers to cases where the and the have indulged 

in Abus© alleging degrading sins regarding on© another. 

In connection with the Shudra, says Brhaspati (20.12) — 

[612] *If a Shudra teaches the precepts of religion, or pronounces Vedic texts, 
or reviles Brdhmawis, — lie should be punished with the cutting off of 
his tongue.’ 

Again — 

[613] ‘If a Shudra insults a twice-born person with gross Abuse, his tongue 
should be cut off. — ^If he mentions his name or cast© with scorn, a burning 
iron -nail ten inches long shall be thrust into his mouth. — through 
arrogance, he teaches Brahtnamxs their duty, the King shall have 
heated oil poured into his mouth and ©ars’~(Manw 8.270-272). 

‘Twice-bom person’ — ^belonging to any of the three castes. — ^‘Gross’ — ^i.e. 
alleging mortal sins, says 

With reference to twice-bom persons, says Gotama (12.1) — 

[614] ‘If a Shudra reviles twioe-bom persons, or hurts them by striking, his 
offending limb should be cut off.’ 

So that, for abusing, the tongue is to be out off; for hurting the body, 
the striking limb shall be cut off; that is, that limb should be cut off by 
which he struck the man. 

He goes on (12.4-6) — 

[616] ‘If he listens to the recitation of the Yeda, his ears shall be filled with 
molten lead; if he recites the Veda, his tongue shall be cut out; if he 
carries the Veda in memory, his body sliall be split up.’ 

Says Mantx (8.273) — 

[516] ‘If a man misrepresents the learning, habitat, caste, occupation, or 
bodily defects of another person, he should be made to pay a fine of 
200 .’ 

This refers to also those cases where the offender is not a Shudra, 

The ‘misrepresenting’ may be in the following words; — ‘you have not 
learnt anything’ — ‘you are not an inhabitant of Arydvarta^ — ‘you have not 
performed any penances’ — ‘you are suffering from skin -diseases ’ ; — ^whoever 
does this sort of misrepresenting should be punished. 

Says Vydsa — 

[517] ‘For defaming a man by attributing to him a vague offence, one should 
suffer the fiA-st amerce^mrd; by attributing to him a definite “minor 
offence”, he shoixld suffer the middle amercement; and by attributing to 
him a “ heinous offence ”, he should suffer the highest amercement,'^ 

The ‘first, middle and highest amercements ’ are to be taken respectively 
with the tiiree kinds of defamers; who are to be fined accordingly. 

Says iVamcZa (16.30) — 

[618] ‘If a man reviles the King who is firm in the discharge of his duties, 
he becomes absolved from the sin by the cutting off of his tongue and 
by the confiscation of his entire property.’ 
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Aiicl Ydjnavalkya (2.301)—, 

[519] ' ‘If a mail says what is disagreeable to the Eong,— or defames him,— . 
or divulges his secrets, — he shall .be banished after his tongue has been, 
cut off,’ .... 

Ushanas — 

[520] ‘111 cases where no penalty has been specifically prescribed by the 
high-souled ones,— due punishment shall be infiicted after thorough 
consideration of the ofienee,’ 

Tills has been explained by me .in detail in the NUiGhintdmanL 


CHAPTER XII 


Assault and Hurt 

On this subject, says 

[621] ‘Throwing of ashes, etc. and striking with the hand, etc. constitute an 
Assault of the First Degree; for which a fine of one Mu§a is to be inflicted. 
— This is the penalty that has been prescribed for cases where the parties 
concerned are of equal status. — -Tf the Assault has been made against 
the wife of another man, the fine shall be double of the former; and if 
it has been against a person of superior status, the fine shall be treble 
of it.’ 

The ^striking" memt here is only the raising of hands in a threatening 
attitude. — *'0f eqml atatm ^- — ^as regards caste and other qualifications. — 
'‘Md^ika^ here stands for a silver-piece weighing one Md^a. 

With reference to touching^ says Ydjfiavalhya (2.213-214)^ — 

[622] ‘Between persons of equal status,— (a) for the throwing of ashes, 
mud or dust, the fine shaE be 10 Punas; (6) for defiling with unclean 
things, phlegm and the like, or touching with the heel, the fine shall 
be 20 Punas. — ^If the person assaulted is another man’s wife, the fine 
shall be double; so also when one who is assaulted is a superior person* 
— the person assaulted is of inferior status, the fine shall be half. — 
If the insulting has been due to such caxises as stupidity or intoxication 
and the like, no pimishment shall foe inflicted.’ 

^Amedhya\ ’‘unclean like tears. — -^Parmi^ is the back of the 

foot, heel. — "Nisthyilta ^ — ^the phlegm spat out of the mouth. — ^M6ha\ 
‘stupidity’ — ^want of knowledge.— J4‘ada’, ‘ intoxication’ — due to wine and 
such things; the phrase ‘and the lil^e’ includes insanity and so forth. 

Ssbys Kdtydyana — 

[623] ‘If a man touches another man on bis lower limbs, with vomit, urine, 
excreta or such other unclean things, — ^he shall be fined the quadruple ; 
if on the middle parts of the body, the sextuple ; and if on the head, 
the octuple.’ 

If one touches a f^rson of equal status with vomit and other things 
on the lower part of his body, he shall be fined the ‘quadruple’ of ten 
Pams (prescribed under 622 above); similarly for throwing it on the middle 
and other parts of the body, it is to be ‘sextuple’ (six times 10 Pams) 
and so forth. 

Ydjmvalkya (2.217 ) — 

[524] ‘For pulling one by Ms feet, hair, clothes or hands, the fine shall be 
10 Pams; for trampling upon one after having bound, pressed and 
dragged him, the fine shah be 100.’ 

That is, if a man of equal status is dragged by his feet, hair or clothes, 
the oflender shall be fined 10 Punas;— while if the same man is trampled 
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upon with the feet, alter having been tied up with strips o£ cloth and dragged ■ . 
upf — ^the fine shall be 100 Pai^j^s, 

Katydyana — 

[525] ‘For raising the hand against another, the fine imposed should be 12 
Panmt for actually striking with the hand, it shall be double. This is 
the rale among twice -bom men,’ 

This Is applicable to cases where both parties are of equal status.’®' 
Brhaspati — 

[526] * Wlien one person raises gravels, stones, or wood-pieces against another, 
he shall be fined the first amercement; when they mutually strike one 
another with hands, each of them shall be fined 10 Paims ; if with feet, 
20 PaimsJ 

For both, it is 10 Panas^ when striking with hands, and 20 when striking 
with feet; it is 12 when striking with wood-piece and other tilings. 

This also applies to cases where both parties are of equal status. 

Says (5. 60-65)— 

[527] ‘If a man raises his hand against another, he shall be fined 10 
Kdrsdpai^s; if he raises his foot, 20; if he raises a wood -piece, he shall 
suffer the first amercement; if he raises a weapon, the highest amerce- 
ment. — ^If an inferior person raises a weapon against his superior, he 
shall be fined 1,000 Pai^sJ" 

And Ydjmivalkya (2.216) — 

[528] ‘If men raise hands against one another, they will be fined iO Parimi 
if the feet, 20 PaimBi if a weapon, they shall suffer the middle amerce- 
ment. This applies to all men.’ 

That is, when between two Brdhmaims a vreapon is raised against one 
another, each of them is to be fined 500 Panas, 

Says Manu (8.280-283) — 

[529] ‘If he raises his hand or a stick against one, he deserves to have his 
hand cut off; if he strikes him with his foot, in anger, he has to have 
his foot cut off. 

[530] ‘If a low-born man wishes to sit upon the same seat with a high- 
born one, he should be branded on the hip and banished; or the King 
shall have his buttocks cut off. 

[631] ‘If he spits at the superior, the King should have his lips cut off; if 
he urinates at him, his penis shall be cut off ; if he breaks wind against 
him, his anus shall be cut off. 

[532] ‘If he catches Mm by the hair, Ms hands shall be cut off, without 
hesitation ; also if he lays hold of Ms legs, beard, neck or the scrotum.’ 

All these penalties are for the Shudm as against the Brdhmaim, The 
meaning is that if the Shudra insults the Brahma'^ by throwing upon him the 
phlegm from his mouth, urine and wind from his anus, — h© shall suffer the 
penalty of ha\4ng Ms lips and other Hmbs cut off respectively. 


* Some digests read for ^dmjdiim\ 
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Says Brkmpati (2L6-7)— . 

[533] ‘ Wlien two persons in anger txirn their weapons against one another, 
the middle amercement shall be injflieted upon both; if a wound is 
inflicted, the punishment shall be determined by experts, in accordance 
with the severity of the hurt. 

[534] ‘For striking a man with bricks, stones or sticks, the' fine shall be 2 
Ma^as; if blood flows, the fine shall be doubled by the wise.’ 

In connection with the actual use of weapons, says Vip^u (5J6-67)— 
[536] ‘If a hint is inflicted without fetching blood, the fine shall be 30 Pmms ; 
if blood is fetched, 64 Pawo^.’ 

In regard to a case where a serious wound has been inflicted by a weapon, 
B&ys Manu (8.284) — 

[536] ‘One who bruises the sidn should be fined 100; as also one who fetches 
blood; one who tears the flesh, should be fined 6 Niskas; and the bone- 
breaker shall be banished.’ f 

A ni§ha is equal to iom ^ Suvarrui8\ 

Brhaspati (21.8) — 

[637] ‘For bruising the skin, the lowest amercement; for tearing the flesh, 
the middle amercement; for brealdng a bone, the highest amercement; 
and for Idlling, the capital punishment.’ 

is Death. 

[638] ‘For breaking of the ear, nose or hand, for injuring the teeth and the 
feet, the middle amercement shall be inflicted; the double of this when 
any one of these is entirely cut off.’ 

*Pa^^^e^^i’ — ^when the ear and the rest are entirely cut off from their 
place. 

Says KMyayam — 

[639] ‘For cutting off the ear, lip, nose, eyes, tongue, penis or hand, — the 
punishment shall be the highest amercement ; the middle amercement if 
any of these is only torn; — so says Bhrgu,^ 

^Ghhedana\ — entirely removing from its place ; while ^bhedana’ 

is tearing.^ 

Ydjnavalhya (2,2 \^) — 

[640] ‘For breaking the hand, feet or the teeth, — ^and for tearing the ear 
or the nose, — ^the punishment is the middle amercement; also for 
breaking a healing wound, and for beating a man til he is nearly dead.’ 


*Th 0 reading everywhere, also in Vivddaratyidkam (p. 264), is bxit the 
original in Vimu-smrti has 32 ; which is what the sense requires. 

f This pertains to offences committed among twice-bom men themselves, and 
also between two Shudras. — -‘Banishment’ is an alternative to ‘Death’; hence 
there shall be ‘Banishment’ for the Brdhmana and ‘Death’ for the others — 
(Medhdtithi). 

A Huiidred is the fine for inflicting a wound more serious than the one con- 
templated by Vimu^s text (No. 536 above) — {Vivddaratndkara, p. 264). 
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^ Ohhedanu^ is tearing. — * freshly opening a wound, that 

had healed np. Similarly for beating a man in such a way as to render him 
as good as dead. — In each of these cases, the fine is 500 Panas. 

Vismi (5.70-72)— 

[541] ‘For breaking the eye, neck, arm, or ankle,— the highest amercement. 
If one has broken both the eyes of a person, the King shall never let 
him go out of the prison; he may make him similar to that person.’ 

'SahthV is the place where the end of the leg meets the foot. — 'SimilaP 
— i.e. just like what he made the other man. 

Ydjnavalkya (2,S03 ) — 

[542] ‘One who hurts both eyes of a man, one who follows the orders of 
the King’s enemy, a Shudra who adopts the living of the Brdhniana, — 
for all these the fine shall be 800.’ 

This is the penalty for — (a) one who indicts such hurt on the two eyes 
as causes a little pain and is curable; — (6) one who carries out the orders 
of the King’s enemies, for the destruction of the King; and (c) the Shudra 
who wears the marks of the Brdhrmria — such as the w^earing of the Sacred 
Thread and the like, — and makes a living thereby. 

When we find several penalties laid down for one and the same oifience, 
it should be explained on the basis of the gi'eater or less amoimt of pain 
caused by the hurt inflicted. 

As says Manu (8.286) — 

[543] ‘When a hurt has been inflicted on men with the motive of causing 
pain, — the King shall inflict punishment in accordance with the degree 
of pain suffered.’ 

^Dzihlchdya^ — ^i.e. with the motive of causing pain. — ^Wbat is thus meant 
is that if the hiut has been caused by inadvertence, there shall be no punish- 
ment. ' ■ ■ , , 

Ndrada — 

[544] ‘By whatever limb a man of a lower cast© offends against a Brdhma'm, 
that limb shall be cut off; thus alone would he be cleansed of the sin.’ * 

Ndrada again — ■ 

[545] ‘If a man strikes a King,— even though the latter may have wronged 
him, — ^lie shall be fastened to a stake and roasted; as he has committed 
a sin more heinous than a hundred Bfd^mana-slaughters.’ 

That is, even when the King has done some wrong, if anyone strikes 
liim, he should be tied to a stake and roasted in fire. 

This niust be taken as applicable to oflenders who are not Brahmaumsi 
beeaiLse of the following specific prohibition— 

[546] ‘One should never put thn Brdhniaym to death, even though he may 
have committed all the sins’ — (Manu 8.380). 

Says Manu (8.270-280)— 

[547] ‘With whatever limb a low-bom man hm'ts a superior person, every 
such limb slmii be cut off; such is the teaching of Manu. — 


* ‘ By whatever limb a Shudra strikes a Brahmanut that limb shall be cut off. 
If lie only raises his hand against him, then a fine and compensation. If he only 
touches him, the fine shall be halved ’ — (Arthashdatra 3.19). 

8 
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[648] 'If he raises his hand or stick against iiim, his hand should be cut off; 
if he strikes him in anger with his foot, his foot shall be cut off*’ [See 
Text 529 above.] 

^Superior person^ — ^i.e. one belonging to one of the three higher castes* 
^ Low-horn man^ — Shudra, 

Again — 

[649] ‘If a low-born person wishes to sit upon the same seat with a high- 
born one, he should be branded on the hip and banished; or the King 
shall have his buttocks cut off ^ — (Manu 8.281). [See Text 630 above.] 

^Branded ’ — ^with iron. — ^Sphidwm ^ — a part of the buttocks* 

Again — 

[660] ‘If he spits at his superior, the King should have his lips out off; if 
he urinates at him, his penis shall be cut off ; if he breaks wind against 
him, his anus shall be cut off ’—{Manu 8.282) . [See 531 above.] 

[561] ‘If he catches him by the hair, his hands shall be cut off, without hesita- 
tion; also if he lays hold of his legs, beard, neck or the scrotum ’ — {Manu 
8,283). [See 532 above.] ^ ^ 

That is to say — ^If the SJiudra^ through arrogance, spits at a person 
Monging to one of the three higher castes, his lips shall be cut off; if he 
urinates, his penis shall be out off; and if he passes wind against him, his 
anus shall be cut off; — and if he catches hold of his hair or feet or beard or 
neck or scrotum, his hands shall be cut off. 

With Teiexeiice to the Shildra, Ba,y3 Apastamba — 

[662] ‘On his seeking to equal his superior in the matter of speaking, walking, 
bed and seat, — he should be beaten with a stick.’ 

‘In speaking’ — ^i.e. speaking at the same time;- — * walking’ — going as if 
he were equal to him; — ‘6ed and seaiJ ’—sitting along with him. 

Kdtydyana — 

[563] ‘The penalty laid down in the matter of Abuse and Defamation among 
persons of higher and lower castes shall be indicted in the same order 
in the case of Assault and Hurt also.’ 

Brhaspati — 

[664] ‘When a limb has been injured or broken or cut off, the assailant shall 
be made to pay the expenses incurred in the recovery, and also to restore 
whatever he might have taken away in the quarrel.’ 

^ SamuMhdnavyaya ’ — expense incurred in recovering from the hurt. 
Ydjnavalkya {2,221 ) — 

[556] ‘If several men assault a single man, the punishment of each of the 
assailants shall be double of that which has been ordained (for a single 
assailant); and each of them shall restore to the assailed person whatever 
he may have taken away from him during the quarrel, and also pay to 
the King a fine double the value of the article taken.’ 

The ‘punishment is double’; and whatever each of them has taken 
away in the quarrel.* 


* this is the punishment for taking away the man’s property by force — 

says Mitak^ard, 
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( 8 * 229 - 30 ) — 

[ 556 ] ‘The Wife, the Son, the Slaw, the Servant and the Uterine Brother 
may be chastised with rope or bamboo -bark, when they have committed 
a fault ;^but only on the back part of the body, and never on the 
upper part of the body; one who strikes otherwise than this incurs the 
sin.of .a thief.’ ■ 

Yama — 

[ 557 ] ‘One who behaves otherwise than this deserves the prescribed punish- 
ment.’ 

With reference to the Pupil, says Apastamha — 

[ 558 ] ‘If he commits a fault, he should be reprimanded; if it is necessary to 
inspire fear in his mindj he should be subjected to fasting and water- 
sprinkling; punishments, when indicted, should be in consonance with 
his capacity to bear it; and that too only till the offence ceases,’ 

"‘Reprimand ^ — ^harsh words. — -^Atitrdsa " — for inspiring fear in his mind. — 
^Watsr~sprinkling'*—po-uimg water over him; — ^this is to be done during the 
winter, — ^Yathdmdtram \ — -in accordance with the pupil’s capacity . — 'A 
nivrtleh^ — ^i.e. till the cessation of the odence. 

Ndrada — 

[559] ‘The Father shall not suffer punishment for an offence committed by 
his Son; nor is the owner of a dog or a monkey to be punished for any 
injury indicted by these,— unless he should have set them to do it.’ 

Ydjfiavalhya (2,290) — • 

[560] *I£ the owner of tusked or homed animals does not save the person 
attacked, — even when he is able to save him,— he should suffer the 
first amercement ; and double that amount, if he refuses to help w’^hen 
called for.’ 

If the owxier of the dog or other animals, — even when able to do so, — 
does not save the person attacked by them, — ^then he should suffer first 
amercmnent; even W'hen requested to remove his- dog, if he does not come 
to the rescue, then he should suffer the middle amercement. 


Bays Kdtydyana — 

[561] ‘In a case where there is no motive or reason indicative of the hurt, 
the King shall, in the absence of witnesses, have recourse to ordeal, ’ 

That is, when there are no witnesses, recourse should be had to ordeal. 
Ndrada — 

[562] ‘He who is the first aggressor is decidedly guilty; he who retaliates is 
also an offender; but the former shall suffer a heavier punisiiment.’ 

^ First aggressor ^ — who utters the Abus© first. 

Kdtyaydna — 

[563] ‘When a man strikes another with a dangerous weapon, he shall be 
regarded as guilty and liable to punishment; even though he may liave 
been the first to be attacked.’ 
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' Dangerous weapon ’ — e.g. the Sword. 

Brhaspaii — 

[564] ‘One who, on being abused, returns the Abuse, — or, on being struck, 
returns the blow, — or on© who strikes ■ an assassin attacking him,— 
commits no wrong.’ 

[565] ‘When a low-born person abuses a supeiior person, — ^the latter should 
not be prosecuted if he has struck the former.’ 

'Low-horn persoii' — the JShudra; — 'superior person^— the Brahmana 
and others. — ^That same Brahmana, ii he strikes that Sh/udra;— the Genitive 
ending (in 'tasya^ is in conneclion with 'himsd\ ‘striking’);— he shall not foe 
'prosecuted^ — ^punished. 

Ndrada 

[566] — ‘A Bhmpdka, a Eunuch, a 0/ia^aZa, one who makes a living by 
prostitution, one who lives by killing, the elephant-keeper, an Apostate, 
a slave, or one who has disregarded his teacher and preceptor, — if any 
of these commit an offence, immediate beating should be the only 
punishment ; and the wise men have declared that there is nothing wrong 
in beating or hurting these persons.— If these men should insult a superior 
person, the King shall hand them over to that person, who will punish 
them; and the King is not responsible for punishing them. — ^These men 
are the ‘refuse* of humanity; hence their wealth also partakes of the 
nature of ‘refuse’ (filth); hence these shall be beaten, and never punished 
with a fine.’ 

The girl born of a KqaUriya father from a Shudra mother fs called 
'Ugrd^; — the girl bom of b> Shudra father and mother is called 

'K§aUd^; — one bom from the Kqattr father from an JJqra mother is the 
'ShvapdJca\ — 'Farpda^ is the eunuch, who is sexless. — 'ChandaW in this 
context stands for one bom of a Brahmatm mother and Shildra father. — 
'One who lives by i.e. the fowler, the fisherman and the like. — 

' EUphant-heeper'^ — ^who drives elephants.— ‘A is weli-known.^ — 'Ddsa' 
here is the Slave. — ‘GMto’ meant here is Beating; and this shall be in 
accordance vTith the character of the offence. 

Kdtydyana — 

[567] ‘For the untouchable, the rogue, the slave, the Mlechchha, the worst 
sinners, and those born of the inverse mixture of castes,— the punishment 
shall be always corporeal, never monetary.’ 

'Worst sinners^ — those who have committed very heinous sins. — 'Borfi 
of the inverse mixture of cashes’— such as the Nisdda and the like. 

Says Visnu ( 5.48 et scq.)~ 

[568] ‘One who kills a goat, a horse or a camel,— should have one hand 

and one foot lopped off;— one who sells bad meat, or kills a domestic 
animal, should be fined 100 and he should pay the price 

of the animal to its owner;- — one who deprives animals of their masculinity 
and also one who has killed a wild animal, shall be fined 50 Panas; — one 
who kills birds and fishes, 10 Kdrsdpanas.' 

This last penalty is for those who do not make their living by killing 
birds and fishes. — 'Bad meaf- — such meat as cannot and should not be eaten 
(such as the flesh of the dog or the jackal). 
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Says Manu (2.285)“— ; 

[569] ‘la the case of all kinds of trees, the punishment infliieted for injuring 
them shall be in accordance with their usefulness.’ 

AndYdjnavalJcya{2.22’7~-22 ^^) — ^ . 

[570] * In the case of trees with offshoots, and of protective trees, one who 
cuts oh; their branch is to be fined 20 Panas; one who cuts the subsidiary 
trunks, 40 Panas ; and one who cuts the entire tree, 80 Pa'^s , — 

[571] ‘In the case of trees growing on the boundaries of sacred mounds and 
cremation -gromids, or on a sacred spot, or in a temple, — the fine shall 
b© double (the aforesaid); also for cutting a famous tree.’ 

[572] ‘In the case of a thicket, a clump, a bush, a creeper, a low-spreading 
plant, a medicinal herb, or a high-spreading creeper, growing on the 
above-mentioned spots, — ^if a man cuts them, the fine shall be iialf of 
that mentioned before.’ 

"Trees with offshoots^' — e.g. the Banyan tree ; — "protective trees ^ — ^the 
Pipal and the like ;- — "cuts the entire tree '' — ^from its very roots. — ^Thus then, 
for the cutting of the branch of these trees, the fine shall be 20 Panas; for 
the cutting of their subsidiary trunks, 40 Parias; and for the cutting of 
them from the very roots, 80 Pawas. Under ordinary circumstances, in the 
case of the thicket and the rest however, the fine shall consist of 10 Pa^ms, 
but it becomes double, if the thicket, etc. that are cut have been growing in 
the places mentioned. — "Ksupa^As a bush with small branches, — such as 
the Shiphd, the Shdkhota and the like. 

In continuation of the word ‘should be punished’, says Vipiu (5.55-59) — 

[573] ‘The feller of a fruit -yielding tree shall suffer the highest amercement; 
the feller of a flower-yielding tree shall suffer the middle amercement; 
one who cuts creepers, shrubs or climbing plants shall be fined 100 
Kdrsdpa 7 ias; one who cuts grass shall be fined one Kdrsdpana. All 
these shall make good to the owner the income that they were yielding.’ 

The word ‘shall pay’ has to be supplied. 



CHAPTER XIII 


Theft and Robbery 

On this subject says — 

[574] ‘Haidng truly proclaimed their crimes, in connection with their 
respective acts, the King shall duly inflict punishment on them, in 
accordance with the values and capacities.’ 

^T^dm\ from the context, should be taken as standing iov thieves . — 
Wha-t is meant is that the King should inflict punishments in accordance 
with the value of the property stolen. 

Brhaspati (22.6) — 

[575] * Thieves, — ^having been traced by the King’s officers, tlirough their 
association or through indicatives or through the possession of stolen 
goods, — ^shall be compelled to restore the plunder and shall be punished 
with punishments prescribed by the Law.’ 

^Association" — ^with well-imown thieves;— Indicatives" — of the thieving 
profession, such as the implements for breaking holes in walls and so forth; — 
"Stolen goods" — ^the things stolen; — ^through any one of these means, having 
decided that the man concerned is a thief, — ^the King should compel him to 
restore the stolen property to its owner, and then proceed to chastise him 
with such punishment as have been prescribed in the Scriptures. 

Says Manw (8.302) — 

[576] ‘The King shall try his best to suppress thieves ; by the suppression of 
thieves is fame and kingdom become augmented.’ 

[577] ‘The King who offers safety to liis people is always honoured; ever 
prosperous is his sacrifice wherein he offers the fee of fearlessness’ — 
{Manu 8.303). 

[578] ‘If a King does not repress thieves and yet receives taxes, bis kingdom 
becomes perturbed and he falls off from heaven’ — -{Mami 9.254). 

^Parihlyate" is to be construed with *sa’ (‘he’) to be supplied. 

Thieves are of two kinds — open ’and ‘secret’. Among ‘open’ thieves 
are tradesmen and others; and among ‘secret’ thieves are those who break 
into houses through holes made in the walls. 

In regard to the former (i.e. the ‘open’ thieves, tradesmen, etc.) — says 
Vydsa — 

[579] ‘Traders rob people by tampering with weights and measures, and 
with accounts and countings, and also by reducing and enhancing the 
price of commodities ; they adulterate superior with inferior goods looking 
lilm them; and other cheats even change the commodities (shown and 
actually sold).’ 

Ydjhavalkya (2.244) — 

[680] ‘If a trader, through false measures or scales, abstract the eighth part 
of the commodity, he should be fined 200 Paipzs; the fine to be increased 
or decreased according as the part extracted is higher or lower.’ 
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The particle ‘or’ implies absence of restriction; hence the meaning is 
that by whatever trickery, in the shape of false scales and the like, the trader 
abstracts the eighth part of the commodity that belongs to another person, 
— should be made to pay a dne of 200i— if he abstracts the ninth partes 
then the fine shall be 200 less by the eighth part of 200, — ^if he abstracts 
the seventh part, the fine shall be 200 plus the eighth part of 200.* * * § 
Kdtydyana — 

[581] ‘A dealer who deals with false scales and weights and measures and 
counterfeits, or by other secret means of fraud, — he should suffer the 
first amercement.’ 

"" Pratimdnxi ^ — ^known as ^parimdim\ measures. — ^The trader dealing with 
these should be made to pay a fine of 250. 

This is meant for cases where what has been abstracted by fraud is 
tlie sixth part or more f; hence, it is not inconsistent with Ydjhmnlkya^s 
rule (Text 580). 

Manu (9.287)— 

[582] ‘The man who treats equals as unequals in value should suffer the 
penalty of the first or the middle amercement.’ 

That is, when a man receives ‘unequal’ things — ^i.e. things of superior 
quality — ^in place of ‘equal’ tilings — ^i.e. things of common quality, — either 
ill exchange or in value, — ^he is to be fined 250 PaTias, if the difference is 
equal to the sixth part, — ^and 500 Pmms, ii the difference is equal to the 
fifth part or more. J 
Again — 

[583] ‘If one sells what is noi 5eed— or picks out the seed, — or transgresses the 
bounds of propriety, — ^he shall .suffer mutilation as the penalty ’ — {Manu 
9.291). 

That is — {a) one who sells what is not-seed, as seed, — or (b) one who 
takes away by force the field sown by another man, — or (c) one who trans- 
gresses the custom of the country, or caste, or family, or the commands of 
the Scriptures or of the King, — ^he deserves to have his ears and other limbs 
cut off. § 


* ^Abstracts’ — either while selling or while buying— says Apardrka, 
f The printed text is corrupt. The right reading is supplied by Ma — Etachcha 
sasthdnishaJcackehhadmaIcaranapakse\ 

fin regard to certain substances, it has been ordained* that in exchanges, 
they shall be treated as equal; e.g. Sesamum and Paddy ; — if then, having advanced 
a certain quantity of Sesamum, a man demands and receives a larger quantity of 
Paddy, — or when, in the act of buying and selling, a man buys Sesamum at a price 
lower than that paid for Paddy or in a ease where one man has an upper garment 
and another man has the lower garment, and both are of equal value, — and yet, 
knowing the greater need of the former, the latter offers to him the lower garment, 
not in equal exchange, but at a higher price;— the punisliment in all these eases 
will be as above; to be infiieted on the Buyer as well as the Seller. — ^The exact 
amount of the fine to be imposed shall be determined by the value of the commodity 
concerned — {Medhdtithi). 

According to Vivddaratndkara (p. 286), the meaning is somewhat different— 
If a man is found to receive the same price from a number of persons, but the 
commodity sold to them is not of the same quality — he is to be fined the lowest 
amercement. — Or the meaning may be that the fibne is to be inflicted if he charges 
a. price higher than what is due. It quotes Haldyudha, whose explanation is the 
same as Medhdtithi’ s, but adds also — ^‘the fine is to be imposed if the Seller charges 
a higher price on finding that the Buyer is in great need of the commodity 

§ 'Picks out the seed’ — ^before selling the man picks out all the sound seeds and 
palms off only the unsound ones; or it may mean ‘one who picks out the seeds 
germinating in another’s field, with a view to damage ’ — {Medhdtithi), 
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Brhaspaii — 

[584] ‘A trader who sells an article after hiding its defects,— or having 
adulterated it, — or an old article after . repairing it, — shall be compelled 
to give the double quantity to the buyer and to pay a fine equal in amount 
to the price of the article sold.’ 

A thing whose defects have been concealed, — or a commodity adulterati d 
with an inferior commodity, — or an article which has been repaired and 
renewed by means of rubbing and scrubbing, etc. — one who sells such things 
shall be made to give to the buyer double the quantity of the commodity sold 
to him, and also a fine to the Eong, equal to the price of the tiling bought. 
Ydjnavalkya {2,2i5 ) — 

[585] ‘Medicines, Oils, Saits, Scents, Grains, Molasses and the like, — for 
adulterating any of these things with inferior stuff, the fine is 16 Pan as.'' 

That is, when one sells to a man, any of the things mentioned iiere after 
mixing it wdth other things, — ^he shall be fined 16 Panas. 

The rule laid down by Brkaspati (Text 584) applies to things of high 
value, while the one laid down here by Ydjnavalkya applies to things of 
small value. Hence there is no inconsistency between the two. * 

[586] ‘If a trader makes a false declaration regarding quantities, — or evades 
the Custom-house — or buys and sells fraudulently — ^he should be 
made to pay eight times the value ’ — -(Attributed to Ydjnavalkya in 
Vivddaratndkam, p. 298). 

That is, if one falsely declares the quantity of the commodity, — or if 
when going to sell things, he avoids the Market-place — or if he buys or sells 
things fraudulently, — ^he should be made to pay eight times the value of the 
commodity concerned. 

Visnu — 

[587] ‘One who evades the Custom-house should suffer the confiscation of 
his entire stock.’ 

That is, when the man is going to sell and buy things, if he evades the 
regular market-place, he should be made to surrender his entire stock. — ^Ilus 
refers to cases of repeated ofience, while that laid down by Ydjnavalkya 
(Text 586) refers to the first offence; hence there is no inconsistency between 
the two. 

Shankha — 

[588] ‘For using false scales, weights and measures, corporeal punishment, 
or the cutting off of limbs.’ 


* Marydddbhedakay explained and translated as ‘one who transgresses custom, 
etc. etc.’ may stand for ‘one who breaks dikes and dams’. 

^ Bijotkraspd' — No two commentators seem to agree regarding the exact significa- 
tion of this term. Vivddachintdmani has explained it as ‘one who takes forcible 
possession of another man’s field’. — Medhatitm as ‘one who picks out the good seeds 
and palms ofi" the bad ones’ or ‘one who damages another man’s sowing by picking 
out the seeds germinating in his fields *. — V ivadaratndkara (p. 296) as ‘on© who takes 
away, by force, the seed sown in another man’s field 

* Vivddaratndkara (p, 297) offers a diflterent explanation : — The penalty here 
prescribed is for the mere adulterating^ even though the man may have not actually 
sold it (such is the view of the Mitdksard also) ; — the preceding rule (of Kdtydyana) 
has prescribed the penalty for actually selling the adulterated stuff; hence "there 
is no inconsistency between the two. 
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That is, one who makes use of false scales and weights, or of false 
ineasures,~his head shall be shaved off; one who does so habitually, should 
have either his ear or some other limb cut off. 

Others hold that the actxial inffiction of the on© or the other penalty 
shall be determined by the high or lo w value of the transaction involved. 
(2,240) — 

[589] * One who makes false weighing scales or weights and measures, — 
one who forges royal edicts, — ^he who makes false coins, — and also 
one who makes use of these, — should suffer the highest amercement.’ 

That is, one who makes false scales, etc., or forges royal edicts, or 
makes counterfeit coins of copper and other metals, — or one who makes use 
of these tilings — shall be made to pay a fine of 1,000 Pa^ms. 

Again — 

[590] ‘If a professional coin -tester declares a true coin to be false, or a false 
coin to be true,— he should be made to pay the higliest amercement ’ — 
{Yd jnavalkya 2,24:1). 

^NdriaJca^ is coin. If a coin -tester, through dishonesty, declares a pure 
coin to be counterfeit, or a counterfeit coin to be pure, —he should be fined 
1,000 Panas, 

In continuation of the term ‘highest amercement’, says Visnu — 

[691] ‘Also one who sells counterfeits,’ 

^Counterfeits ' — such as false (artificial) pearls and such things. 
Ydjnavalkya (2,24:Q ) — 

[592] ‘If traders combine (a) to maintain a price prejudicial to the interests 
of artisans and artists, or (b) to bring about a rise or fall in the prices 
(fixed by the King),— they should be fined 1,000 PaTias' 

^Kdru', ‘artisan’, is the man who makes images; ^8hilpi\ ‘artist’, is 
the painter of pictures. If people combine to bring about a price of things 
that is very prejudicial to the interests of artisans and artists, — or if they 
combine to lower or enhance the price of things fixed by the King, — ^they 
shall be fined 1,000 
Again — 

[593] ‘Those traders who combine to hamper the sale of eomraodities brought 
in by (foreign) traders, by selling up things at an imauthoiised price — 
and also those who sell things at unauthorised prices — should suffer the 
highest amercement ’ — (YdfnamlJcya 2.250). 

That is, those traders who, by means of tricks, buy up valuable things 
at a low price, — and those who sell cheap things at high prices, — should be 
punished 1,000 Panas. 

Manu (8.399) — 

[594] ‘A trader who, through greed, exports such goods as have been pro- 
claimed to be the monopoly of the State, or have been forbidden, shall 
have all his property confiscated.’ 

That is to say, there are certain things, like elephants and horses, which 
are fit for the King, — or whose sale and purchase have been forbidden, — ^if 
any one, evading tliis order of the King, should sell such things, the King 
shall take away all the money that h© has mad© by the said sale.* 


^ The punishment is meant for one who does the exporting with a view to 
profiteering ; if the articles are being carried for being presented to a foreign King, 
the punishment shall be severer — {Medhdtithi). 
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Manw (8.398)— 

[59^3 ‘Tile King shall take one-twentieth part of the price of saleable com- 
modities, as fixed by men who have experience of Oustom-honses and 
are experts in all kinds of merchandise.’ * 

V'Iht/iu — 

[696] *Ont of the proceeds of commodities of his own lands, the King shall 
take the tenth part as Customs Duty; and the twentieth part on those of 
commodities imported from foreign lands.’ 

When a trader buys and also sells things within the Idngdom, — out of 
the profit that he has made, the King shall take the tenth part; and when he 
buys in foreign lands and sells in his own kingdom, ^ — out of the profit made, 
the King shall take the twentieth part,— Such is the meaning of the two 
sentences. 

Gotama — 

[697] ‘On all merchandise, the twentieth part is the Duty; on roots, fiowers^ 
medicines, honey, meat, grass and fuel, it is the sixth part.’ 

That is, when the seven articles— roots and the rest — are imported from 
other lands and sold in one’s own country — ^the King should take the sixth 
part of the profit. 

Vashistha — 

[698] ‘In regard to the Customs Duty, they quote the following verse— 
There is no Duty on articles whose value is less than a Pmjtu; nor on 
profits made by an Artist; nor on young ones; nor on an Ambassador; 
nor what has been obtained in aims; nor on the remnants of things 
stolen; nor from the Vedic Scholar or from the Benunciate; nor on 
Sacrifice.’ 

^Bhirma^ — ^less; hence the meaning is that there is no Duty leviable by 
the King on any commodity that is worth less than a Faim, Similarly 
there is no Duty to be levied on what has been obtained by a work of art, 
or on the price of the calf and such young animals; or on what has been 
obtained through ambassadorship; — or on the remnant of a commodity 
that has been taken away by thieves; — ^nor on an article sold by the Vedic 
Scholar or the Renunciate; nor on what has been got for the purposes of 
a sacrificial performance. 

Vi^u — 

[599] ‘A physician dealing dishonestly towards persons of high classes, 
should be fined the Mghest amercement ; towards persons of the middle - 
class, the middle amercement; and towards animals, the ]owe^t amerce- 
ment.’ t 


^Forbidden * — specially valuable products of the country, which are not allowed 
to go out — {Vivddaratndkara, 

♦According to Vivddarat7idkara (p. 304), this refers to merchandise bought 
from foreign lands. 

t The physician knows a case to be hopeless, and yet, without communicating 
this fact to the patient, undertakes his treatment, and the patient dies; in this 
case the physician should be fined 260 Panas.— If the death has been due to some 
act of the physician himself, the fine shall be 600 Panas , — If he commits a mistake 
in operating upon a vital part of the body, he shall be convicted under the appro- 
priate section of ‘Hurt ’ — {Arthashdstra 4.1), 
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■ 'WyCLSOr--— 

[600] ‘ProstitTites, Cheats and Artists place an tinwiiiing and inexperienced 
person in a difficult position, and extract money from Mm.’ 

‘ Inexperienced ’ — ^not knowing what is right or wrong. 

■\Vhat is meant is that these persons are conlSdenee-tricksters (and 
punishable as below). 

Brhaspaii (22.10) — 

[601] ‘Judges delivering wrong judgments, those who live by bribes, and 
confidence-tricksters, — all these should be banished.’ 

Y djfmvallcya — 

[602] ‘Those who live by bribes, — ^the King shall deprive of all their property 
and banish.’ 

Again— 

[603] ‘The washerman who wears the clothes belonging to other persons 
shall pay a fine of 3 Panas; if he sells or hires out or pledges them, 
or lends them for use, the fine shall be 10 Panas ’ — (Ydjncwalhya 2.238). 

‘ A is Hiring. — ‘ A is Pledging. 

Brhaspati (22,12 ) — 

[604] ‘Those who dishonestly show themselves as wearing a Staff and such 
other emblems (of religion) — and cause injury to men by deceiving them, 
— shah be corporeally punished by the Edng’s officers.’ 

Manu (9.292) — 

[605] *If the goldsmith, the worst of criminals, acts dishonestly, — ^the King 
shall have him cut to pieces with razors.’ 

*'Kantaha\ ‘criminal’, — ^here stands for the open thief, — 'Pravartarndna ^ — 
the Present (Participle) indicates Habit; hence what is meant, according to 
some jieople, is that the said penalty is to be inflicted only when the ofience 
has been repeated.* 

Ydjnamlkya (2,2^^) — 

[606] ‘ One who deals fraudulently with gold, — one who sells improper meat, 
— shall have their three Mmbs cut off, and made to pay the highest 
amercement.’ 

That is> (a) one who, by means of herbs, etc. treats baser metals in 
such a way as to make them look like gold, and then carries on purchase 
and other dealings tlirough them; — ^and (h) one who sells dog’s flesh as deer’s 
and so forth; — both these are to be fined 1,000 Panas and then be deprived 
of their nose, teeth and hands. 

Again — 

[607] ‘If one makes a thing which is of inferior quality to appear like one 
of superior quality, — ^his punishment should be eight times the price 
obtained by the sale ’ — (Ydjnavalkya 2.246). 


* Considerations of quantity stolen, or caste of the owner, do not enter into 
this case ; repetition alone has to be taken into consideration ; — ^in the case of the 
first offence, a fine shall be substituted for the slicing of the flesh — (MedhdtitM), 
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if a man, by a clever trick, makes a less valuable article look like a 
more valuable one and palms it off as suck on a purchaser, -—he should be 
made to pay eight times the amoimt of the difference between the price 
obtained by him and the real price of the article. 

[608] *If a man pledges or sells either a covered article after having altered 
it, or an oi’dinary commodity after having artificially made it appear 
as a valuable article, — ^he shall be punished as follows j— If the value 
of the article pledged or sold is less than a Pana, there shall be a fine of 
50 Pams; if it is full one Pam, the fine shall be 100 Pams; if it is two 
Pams the fine shall bo 200 Pams; the amount of the fime being increased 
in proportion to the price of the article concerned’ — {Ydjnavalhya 
2.247-248). 

‘ Sanmdga ’ — casket, cover. — ‘ Sdrabhdnda * — ^valuable com modity, like 
musk. 

Thus what is rnoatit is that— by making an empty casket appear as 
full, — or by making an artificial thing appear as the real thing, — and then 
pledging or selling it, one }>ecomes subject to the following penalty. 

The penalty is described in the; next sentence: — ^Bhinna^ is less; i.e. 
less than a Pam; so that if the article whose value is less than 1 Pana 
is represented as existent when it is not there, and then pledged or sold, 
— similarly when artificial and unreal musk or some such thing worth less than 
a Pana is represented as real, and then pledged or sold as such, — ^the fine shall 
be 60 Panas* — ^\¥iien the article is worth 1 Pana, the fine shall be 100 Pams; 
when it is worth 2 Pams, the fine shall be 200 Parias; so on and so on the 
fine shall be 100 times the price of the article concerned.* 

Brhaspati — 

[609] ‘Those who artificially make articles of small value to appear as of 
higher value, and cheat women and children, shall be fined in proportion 
to the price obtained.’ 

[610] ‘Those who make and sell false gold or fictitious pearls and corals shall 
be compelled to restore the price to the purchaser, and to pay double 
the amount as fine to tl\e King.’ 

Ydjnavalhya (2.178) — 

[611] ‘In fire, gold remains unconsumed; silver loses 2 per cent in weight; 
zinc and lead lose 6 per cent; copper, 6 per cent; and iron, 10 per cent.’ 

^Gold ’—i.e. pure gold; gold other than pure is liable to be consumed; 
hence if the gold is pure, it does not lose in weight even if it is kept in 
burning fire during the whole day and night. — ^In the case of 100 Palas of 
silver, 2 PdUis become consumed. Similarly if there are 100 Palas of 
pure lead or zinc, the loss is 8 Palas; in 100 Palas of copper, it is 5 Palas; 
in 100 Palas of iron, it is 10 Palas that becomes consumed. — Hence if the 
trader declares that more than this has been consumed (in the process of 
manufacture), he should be punished. 

Ydjnavalhya {2 Al ^) — 

[612] ‘Coarse Wool and Cotton -yarn gain 10 per cent in weight in weaving; 
Wool and Cotton -yarn of middling counts gain 6 per cent; those of the 
finer counts gain 3 per cent.’ 

Altering ^ — the man shows to the other party one thing but delivers to him 
something totally different, and of inferior quality ; e.g. having shown a sealed packet 
as containing pearls, he delivers a packet containing pebbles — {Mitdhsard). 
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, 'Rough. .Wool and Cotton -yarn ,-..100 Palas in 'weight, is made 'over for 
weaving, — ^the resultant cloth is 10 Palas more in weight. In the case of 
Wool and Yarn of the middle co'imt, the -excess is 5 Palas, and in the case 
of "Wooi and Yarn of finer counts, the excess is 3 Palas, 


Secret Thieves 

On this subject says ( 2 . 276 ) — 

[613] ‘If thieves commit theft at night, after breaking into a house, hhe' 
King shall cut oil their hands and have them impaled on a pointed 

. stake.’. . 

And Vydsa — 

[614] ‘If a thief breaks into a house and takes many things, he should be 

, made to restore hhe: things to -the -owner and he should he -impaled on .a 
stake.’ 

Brhaspati (22,11 ) — 

[61.5] ‘House-breakers sliali be compelled to s'lirrender their plunder and 
impaled on a stake. Highway robbers shall be hung by the neck on a 
tree,’ 

House-breakers should be made to siii*render to the owner what they 
have stolen, and then they .should' be im.paled on a sharp- stake; while 
highway men are to be hung on trees; this is the pmport of the text. ' 

- Brhaspati (22.18) — . 

[616] ‘Those wlio have kidnapped a man shall be burnt on slow straw-fire; 
and those who have kidnapped -a woman shall be burnt either on a bed 

.. . - .of red-hot iron or .011 slow straw-fire.’ - 

is straw. 

This rule should be understood to be applicable to cases of kidnapping 
of men and women of high families; as declared by Manu in the following 
text — 

[617] ‘For taking away persons of high families — specially women — ^and 
the principal gems, the thief deserves immolation.’ 

"Principal geins ^ — Emerald and the rest. 

Vydsa — • 

[618] ‘If a man kidnaps a man he should have his hands and feet cut off 
and then he should be exposed on the road-crossing.’ 

This is meant for the kidnapping of persons of the middle -class. 

[619] ‘For kidnapping a man, the penalty prescribed is the highest amerce- 
ment.’ 

This is meant for the kidnapping of men who belong to families that 
are not so good. 

[620] ‘For kidnapping a woman, the penalty is the confiscation of entire 
property; and for kidnapping a maiden, it is immolation.’ 

This is meant for the kidnapping of women of the lower classes. 
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Manu {S.S25 ) — 

[021] *For stealing cows belonging to Brahmai^s,— for piercing their nostrils, 
— ^and for the stealing of animals,' — ^the thief should be made half-footed.’ 

[622] *For the stealing of the larger animals, or of weapons or medicines, 
the King shall determine the punishment after considering the time 
and the purpose ’ — $.326). 

^Tulihd^ — ^nostril; of this there is ^hhedaim piercing.’®' 

^Tim&* — ^war-time, etc. — ^ Purpose^ — ^riding, etc. Flence if a man steals 
a horse during war-time, he deserves very heavy pxmishment.-— ‘Ikxr^er 
animals'* — such as elephants and horses. f 
Ndrada — 

[623] ‘ One who steals the larger animals should suffer the highest amercement ; 
one who steals animals of the middle size, the middle amercement; and 
one who steals the smaller animals, the lowest amercement.’ 

The exact amount shall be determined in the manner laid down in 
Visnu^s text (No. 627 below). 

Vydsa — 

[624] ‘The stealer of a horse should have his hands, feet and loins cut oif, 
and then killed.’ 

Ydjnavalkya (2.273) — 

[625] ‘Kidnappers, stealers of horses and elephants and those who strike 
with violence should be impaled.’ 

[626] ‘Those who break into a store -house or armoury or a temple,— and 
those who steal elephants, horses and chariots,— these the King shall 
put to death, without hesitation ’ — {Manu 9. 280). 

Vmu (5,77-78)— 

[627] ‘The stealer of a cow, a horse, a camel or an elephant should have 
one hand and one foot cut ojff; the stealer of a goat and such animals 
should have a hand cut off,* 

The elephant and horse meant here are those of the lowest class ; — 
the cow (or ox) meant is an old one, — and the horse also one with no special 
qualifications; or the time meant is one at which there is no war imminent. 
It is for this reason that a lighter punishment has been prescribed. J 
Vydsa — 

[628] ‘One who steals an animal should have half of his foot cut off by a 
weapon not very sharp,’ 

* Medhdtithi is responsible for taking the first item in Text 621 as ineaiiiug 
Hhe stealing of cows\ The simple meaning appears to be — ‘If a man pierces the 
nostrils of a barren cow among cows belonging to a Brdhmana\ This is the 
explanation that the Ghintamaiii and the Eatndkara seem to favour. 

f In the case of a sword stolen under normal circumstances, the penalty would 
foe a fine; but if it is stolen at the time when an enemy is near at hand and ready 
to strike, the penalty shall be nothing short of death. Similarly in the case of a 
medicine, if it is stolen at a time when it is most needed for saving the life of a 
patient, the penalty shall foe very much heavier than what it would foe if it were 
stolen at other times — (Medhdtithi). 

I The reading of the printed text is corrupt ; the sentence should read as — 
^Karituragau atyantdpalcrstaii vrddho gauh ashvo vd agunavdn\ 


THEFT AND BOBBEBY 


127 


That is, one of his feet should be lopped off with a blunt spade or 
Bome such weapon. 

Manu ( 8 . 342 )— 

[629] ‘One who chains the unchained, or unchains the enchained, — or 
takes away a slave, a horse or a chariot, — -incurs the guilt of a thief, 

If one, with a view to steal them, chains those that are unchained, — 
or unchains those that have been enchained, — or takes away a slave or a 
horse or a chariot, — should be punished like a thief. 

Manu (9.277) — 

[030] ‘Of the man who mities the knot (of cattle), the King should have 
two fingers cut off on the first conviction; a hand and a foot on the 
second conviction; and on the third conviction, he deserves to be put 
to death.’ 

For the purpose of stealing an animal, if a man unties the knot of the 
rope with which the animal is tied, his two fingers shall be cut off, on the 
first conviction ; on the second conviction, his hand and foot shall be cut off ; 
and on the third conviction, he should be killed, f 
Ydjnavalhya- (2.274) — 

[631] ‘The Lifter and the Cut-knot should have their Hand-pincer cut ofi.* 

That is, one who, with a view to steal cattle, collects them or unties 
their knots, should have his Thumb and the Forefinger cut o^. 

BThaspaii \Manu — 

[632] ‘For one who steals ten Jars of grain, there shall be immolation; in 
other cases, the thief should be made to pay eleven times as much as 
fine, and also to make good the loss to the owner.’ 

According to the Batndhara and other authorities— 12 Prasrtis (Handfizls) 
make one Ktidctva; 4 Kttdavas make 1 Prastha {Beer}; and 20 Seers make one 
Kumhha (Jar); — such a ‘Jar% by the measure of a man’s food, is called 
^Khdri* among Maithilas , — A man who steals more than this ‘Jarful’ of grain 
should be put to death. — ^If he steals less than a ‘Jarful’, he should be made 
to give to the owner an equal quantity of grain, and also a fine to the King, 
which shall be eleven times the stolen quantity. 

Others, however, have defined the ^Kumbha" as follows — 


* ^Hantd^ is the reading adopted by GMntdmaniy which explains it as 'vinashl ’ ; 
though the reading in Manuks text is '‘hartd\ so also in Chintdmani MS. c, and in 
Vivddaratndkara. This also appears to be the right reading, as ’the text occurs in 
the section on ^ Thefts. We have therefore stretched the meaning of the term 
^mndshl\ as occurring in the Chintdmani, and taken it to mean ‘stealer’. The 
stealing or taking away of the slave and the horse has been explained by Medhdtithi in 
the sense of enticing away, — the slave by placing before him the prospect of a 
happier life, and the horse by presenting before him a mare. — Medhdtithi notes the 
explanation provided by ‘some one’, of the term ashvaratha' as the chariot-maker, 
who is taken as including all kinds of artisans and mechanics. 

f ^ Granthibheda^ has been variously explained; — ^The Mitdksaird explains it as 
cut-purse Medhdtithi as ‘one who opens the knots of bundles of cloth’; he also 
suggests another meaning — the man who has been caught and tied up, if he loosens 
the knot of his bondage and tries to slink away’. [See next text from 
Ydjnavalkya which contains the same term.] 

In some places we find the reading (Plural) in place of^angulV (Dual) ; 

in the former case, all the fingers are to be cut off; under the latter, only two — ^the 
Thumb and the Index-finger— according to Vivddaratndkara, p. 321 and Vlramitro- 
daya, p. 494. 
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[6S3] ‘As measures of grain, 4 PaZaa make 1 Zwiara, 4 JMa was make 
1 Praslha, 4 Fmsihas make 1 A^haha, 4 Aihahm make 1 Drona ; 

[634] * 16 Drorms make 1 Khdri, 20 Droids make 1 Kumbha (Jar), and 10 
Ktmbhas mske I Vdha.\ 

[635] ‘Tf the cultivator has been at fault, his fine shall be ten times his share; 
half of this shall be the fine imposed if the loss has been due to the 
fault of the coitivator’s labourer, without knowledge of the cultivator 
himself’ — 8.243). 

When the owner of the land has made over the land for cultivation 
to a cultivator, on a definite agreement regarding their respective shares in 
the produce, — and there is some loss due to the remissness of the cultivator, 
this latter will have to pay as fine which shall be ten times his share in the 
produce; if however, the loss has been due to the fault of the labourers 
employed by the cultivator, this latter has to pay a fine equal to five times 
his share. — These fines go to the King; m lor the owner of the land, he gets 
his own share of the produce from the cultivator.* 

With reference to Wooden Articles, etc. A/dmda says — 

[636] ‘In the case of articles weighed by scales, — of those that are measured, 
and of those that are co\mted,-^if they are of superior value, — ^the 
fine shall be ten times the value of the article stolen.’ 

^Weighed by scales^ — such as Camphor;— ‘Measured’-— such as Grains; — • 
^Counted' — e.g. Oardamum and nuts, etc.; — if these are of superior value — as 
compared to the Wooden Box, etc. So the meaning is that if there is stealing 
of things weighed, measured or counted, — which are more valuable than wooden 
articles, — ^the fine shall be ten times their value. 

Says ilfanw (8.321-322) — 

[637] ‘In the case of articles weighed by scales — such as gold and silver, — 
and also in the case of clothes of good quality — if more than a himdred 
are stolen, there should be immolation;- — 

[638] ‘if more than fifty are stolen, the hands should be cut off; in other 
eases, the King shall inflict a fine eleven times the value of what is 
stolen,’ 

{a) Of gold and silver, if more than 100 Karlas is stolen, — or if of clothes, 
worth more than a hundred, is stolen, — ^the stealer shall suffer death. (6) If 
ho steals, of the same things, more than fifty, his hands should be cut off. 
(c) If he steals the things worth less than fifty, — ^he should be made to pay 
ten times the value of the things stolen. — ^There is to be restoring of the 
stolen articles in all the three cases. 

Shahlcha — 

[639] ‘For stealing gold, silver and gems, corporeal punishment or cutting 
off of limbs.’ 


* The explanation provided hy Haldyudha, as noted in V ivddaratndkara (p. 322) 
is different — Tf there has been loss due to the fault of the owner of the land then he 
shall bo fined ten times of the share due to the King, but if the loss has been due to 
the fault of his labourers, his fine shall be half of it’, — ^This is in accordance with 
Medhdtithi. 
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For stealing a small quantity of gold or silver, the thief should be freely 
beaten ; if it is less then his ear should be cut off.* * * § 

Visnu (5.87) — 

[640] ‘The stealer of gems should sufer the highest amercement.’ 

That is, one who steals gems of the inferior kind is to be fined 1,000 
Farms^f 

Shankha — 

[641] ‘For stealing ploughing implements, 108,— in accordance with the 
■ time.’ 

That is, if one steals the implements, during the times of cultivation, 
he should be fined 108. 

Manu — 

[642] ‘For stealing husked grains, or vegetables, roots or fruits, — ^there 
shall be a fine of 100 in a case where the offender is not a relative, and 
50 when he is a relative.’ 

When small quantities of husked grains lying in the threshing yard, — 
or vegetables, roots or fruits, — are stolen, — and the stealer is not some one 
related to the owner, he shall be fined 100; but if he is related to the owner, 
he shall be fined only 50. J 
Again Man'W (8.330)^ — 

[643] ‘For stealing -flowers, green corns, shrubs, creepers, trees and small 
quantities of imhusked grains, — the fine shah be 6 Krmalas.^ 

When there is theft of Kusumbha^ etc., and of * green corns' — i,e, corn- 
blades in the shape of fodder — and of small quantities of unhusked com* 
blades lying in the yard,— or of shrubs, creepers and trees, — ^there shall be a 
fine of a of Gold , § 

VyotSCL — - 

[644] ‘For stealing small quantities of grain, or mill?:, or milk-products, — 
the thief should be made to make over an equal quantity to the owner, 
and double of it as fine to the Bong,’ 


* The reading both in the printed Edition and Ma is defective. The explanation 
provided in Vivddc^atndkara (p. 324) is as follows — ‘corporeal punishment’ — 
beating; — ^‘limbs’ — ear, etc. This refers to eases where the value of the stolen 
property is less than 50 ; and also where the thief is very poor, 

t According to VivMaratndkara (p. 324), this refers to cases where the culprit 
is one on whom the death-penalty cannot be inflicted, but is rich enough to pay a 
heavy fine. 

{ Medhdtithi notes several interpretations of this text, based upon the significa- 
tion of the terms ^sdnvaya' and ^ niranvaya' i—(l) '‘anvaya' is affectionate apology, 
in some such terms as ‘I took away these grains because I thought that what 
was yours was mine also, — if you do not think so, then please take this back’, — 
(2) ^Anvaya' is relationship ; so that if there is no relationship between the owner and 
the stealer. — (3) ^Anvaya' is keeper or guard', so that when the grain is in charge 
of a keeper, it is ^Sdnvaya'. 

The punishment here laid down is for stealing grains from the Threshing Yard; 
in the case of stealing them from the store-room, the punishment shall be eleven 
times the value of the grain stolen, as laid down in Manu 8.321-322. 

§ The ^Krmala* is a coin of various denominations, made of different materials ; 
the exact fine therefore shall be determined in each case by the value and utility of 
the article stolen; but the Ancients have held that the Krsnala is of gold only — 
{Medhdtithi). 
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( 8 . 326 - 329 )— 

[ 646 ] ‘In the case of the theft of yams, cotton, fermenting drug, cowdnng^ 
molasses, curds, milk, skimmed curd, water and grass 

[646] * of vessels made of bamboos or cane— -as also of salts, earthenware, 
earth and ashes; — 

[ 647 ] of dsh, birds, oils, clarified butter, meat, honey, and other animal- 
products; — 

[648] ‘ spirituous liquors, cooked rice and all kinds of fruit, — ^the fine shall 
be double the value of the thing stolen.’ 

This applies to cases where small quantities of yarn, etc. have been 
stolen. 

[649] ‘If these things are stolen after they have been refined and are ready 
for use, one who steals them shall be fined by the King 100; — as also one 
who steals fire from the house ’ — {Manu 8.333). 

The yams and other things when they have been refined and ready for 
^se. — ^Fire ^ — ^installed according to Bhrauta or Smdrta rites,* 

Ndrada — 

[660] * For stealing wooden vessels, grasses and such things, or earthenware 
or vessels made of bamboo and cane,- — ^leather -thongs, bones and skins, — 
vegetables," fresh roots, flowers or fruits,— milk and milk prodxiots, salt 
and oil, cooked food, prepared food, wines, cooked rice, — and ail things 
of small value, — ^the fine shall be double the value of the thing stolen,’ 

This refers to cases where large quantities of wood, etc. are stolen. 
Manu{M \^) — 

[661] ‘When one steals the rope and the water-pot from the well,— or damages 
the Wjater-drinking booth, — ^he should be punished with a fine of 1 Md§a 
and should replace the article to its place.’ 

The term "rajjugluitam* m b, Samalmra-Dmndva compound. The 
meaning is that if one steals the rope or the water-pot from a well, should 
restore it to the well, and should pay the fine of 1 Mdsa; which is to be paid 
also for the damaging of a water-drinking booth. 

Vimu — 

[652] ‘For stealing things which have not been mentioned specifically, the 
thief [should be made to pay] their price.’ 

The words ‘should be made to pay’ has to be added. 

Ndrada — 

[663] ‘The penalties that have been ordained in regard to the three kinds of 
Violence may be inflicted in the case of the stealing of the three kinds of 
thmgs,’ 

This rule applies to the case of those unspecified things — ^belonging to 
the three kinds of (1) high, (2) middle, and (3) low. 



* The ‘fi.re’ meant here is — ^(a) that kindled for cooking meals, or (6) that 
kindled in connection with the Agnihotra^oSeTmgs, or (c) that which has been 
set up, without consecration, for the comfort of the cold-stricken poor — {MedkdUthi), 
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Kdtydyana — 

[654] ‘By whatever limb the thief mjureB a man, that limb the King shall 
cut oJS; so that he may not repeat the ofence.’ 

Brhaspati — 

[655] ‘If a man, without permission of the owner, takes away grass or wood 
or fruit or hower, — ^lie should have his hand cut off.’ 

This applies to cases where the grass, etc. belong to owners of specially 
superior classes. 

Gota?na — 

[656] ‘No corporeal punishment shall be inflicted on the Brdhmana, He 
may be boycotted, or publicly disgraced, or banished or branded, — ^If he 
has no livelihood, he should perform expiations,’ 

^ Karinaviyoga\ ‘Bo^^cotting’, — ^i.e. no business shall be done with a 
Brdhmana-iMei;--^*Vikhydpana^, 'Tuhlic Disgrace’,— his being a thief being 
made Imown by parading him seated on a donkey; — ‘ Vwdsana\ ‘Banishment’, 
— ^turning him out of the country; — AnTcahaTa7m\ ‘Branding’ — branding 
him on the forehead with the mark of a thief . — ^ If he has no livelihood^ he 
should perform expiations^; — even when the Brdhmana takes to stealing 
because he has no other livelihood, he shall not be punished with having 
his hands cut oif and so forth ; he should be made to restore the stolen goods 
and to perform the expiatory rite prescribed for stealing. 

Apastamba — 

[657] ‘In the case of Man -slaughter. Theft, and Taking away of Land [the 
Brahmaym should have his eyes taken out], ’ 

^ Theft ^ — ^here stands for stealing 

In the case of these three offences, non-BrdhrnaMs have to be killed, — 
but the BrdhmaTm has to have his eyes taken out. This applies to the 
case of inferior BrdhmaTms. 

Ndrada — 

[658] ‘The property of thieves, being acquired by immoral means, consists 
of filth; hence the King shall inflict corporeal punishment on them, and 
not inflict the penalty of fine.’ 

^Them* — ^i.e. thieves other than Brdhmaryxs. 

ShanJcha — 

[659] ‘For the Brahma^, shaving of the whole head; for others, parading 
on a donkey.’ 

This applies to the Brdhmana engaged in a sacrificial performance, — 
"Others" — K§aUriya and others of the middle class. 

All thieves are first of all to be made to restore the stolen property to 
the owner, and it is only after that that the prescribed punishment shall 
be inflicted on them. 

Says Ydjimvalhya (2.270)— 

[660] ‘The thief should be made to restore the stolen goods and then to be 
punished with the various forms of corporeal punishment. If he is 
a Brdhmafm, he should be branded and banished.’ 

''Branded " — on the forehead, with the mark of the female organ and 
other marks* 

This applies to the Brahmamz of the middle class. 
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Says Kaiydyanaf in connection with Brdhfmf^— 

[661] ‘Whether they have been caught with the stolen property or not, 
if it is proved by indications that they have actually committed the 
theft, — ^they should be deprived of their entire property ; — 

[662] ‘those who possess good qualities should be kept, till death, in iron- 
chains, on low diet, and do work for the King; such is the opinion of 
KamhikaJ* 

is stolen property . — ^Entire property '^ — ^this applies to the 
Brdhma'm who is rich, but devoid of learning and character; while 
kept in chains, and on low diet and serving the King applies to the Brdhma'm 
who is similarly devoid of learning and character, and has no property.* 
Brhaspati (22.22) — 

[663] ‘When one endowed with character and learning has committed a theft, 
if he were imprisoned, he would suJSer much; be should therefore be 
made to restore the stolen goods to the owner and to* perform expiatory 

.rites.’ 

YdjUavalkya — 

[664] ‘For the Shudrathe guilt of theft is eigM-fold; for the Vaishya, sixteen - 
fold; for the Ksattriya, thirty -two -fold; for the Brdhma'iia, sixty-four -fold, 
or even a hundred-fold, or twice sixty-four; as he should be cognisant 
of the good and bad points of the act.’ 

The qualification ^cognisant, etc,^ is to be construed with ail. 

Thus the meaning is as follows: — (a) If the theft has been committed 
by a Bhudra who is cognisant of the character of the act, then the punishment 
inflicted upon him shall be eight times of what has been prescribed ; for the 
Vaishya similarly qualified, sixteen-fold ; for a Ksattriya of the same qualifica- 
tions, thirty-two times; for a similar BTdhmarwb, sixty-four times; if the latter 
is still more qualified, it will be a htindred times; for one possessed of still 
higher qualities, a hundred and twenty-eight times. 


Semi-Thievjss 

Manu says (8.340) — 

[666] ‘The Brdhrnaryjb who receives gifts from thieves should be dealt with 
like tliieves, — even though he may have earned them throiigh sacrificing 
and teaching.’ 

Again — 

[666] ‘The King shall punish like thieves those who provide fire, food, weapons 
and shelter to thieves; as also those who help to place the booty within 
their reach ’ — {Manu 9.278).t 


* (a) If the culprit is one endowed with character and learning, he should be 
banished; — (6) if he is not so endowed, and is wealthy, his entire property shall be 
confiscated;— (c) if he is poor and devoid of learning and character, he shall be 
imprisoned, etc. — {VivMaratmha/ra, p. 331). 

t When such help is given through fear or ignorance, this rule does not apply 
says Vivddaratndktwa (p. 339). 
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‘Fire’ — such as is helpful in stealing.— Mate’ — food for the thieves. — 
Weapons ’^ — such as are helpful in stealing.- — *'Amlcdsha ^ — ^lodging for the 
tliieves. — ^ Sannidhatrnah '* — ^those who place the stealer and the stolen within 
each other’s reach. ■ 

Ydjnamlhya (2.21 ^) — 

[667] ‘One who Imowingly provides, for the thief or for the murderer, food, 
shelter, fire, water, advice, implements or funds should suffer the highest 
amercement.’ 

The ‘fire’ and ‘water’ meant are such as help in the stealing. — ‘4dmce’ — 
regarding the method of stealing.- — Implements^ — needed for the stealing; 
such as the spade and the like. — ‘‘Funds ^ — ^travelling expenses for the man 
going away with the booty. — ^Jdnatah^ — ^i.e. knowingly. — One who does 
this should suffer the iiighest amercement. — One who helps the murderer 
also in the said manner should suffer the same penalty. 

Narada — 

[668] ‘Those who provide food and shelter to operating thieves, — and also 
those who, able to catch them, let them go — shall be punished like 
thieves.’ 

Those who provide to the thief any one of these things, — ^and those who, 
while capable of catching them, let them go,- — all these shall be punished like 
thieves, 

[669] ‘Those who invite thieves, those who direct them, those who provide 
them with opportunities, and those who hide them, — all these should 
be punished like the thieves themselves.’ 

Those who invite (prompt) or guide the thieves, — or place them in 
favourable positions, — or hide them when they are chased by the owners 
of the stolen property, — all these are as good as thieves. 

Kdtydyana — 

[670] ‘Those who buy stolen property, and those who receive it in gift, — 
and also those who hide them,— should all be pimished like thieves.’ 

That is, one who buys stolen goods — ^knowing them to be as such, — 
those who receive them in gift, — -and those who conceal them, — ^should be 
punished like the thief . 

In continuation of the word ‘should kill’, Vi^u says — 

[671] ‘Those who openly provide food and shelter to tliieves, — except in 
cases where the King is imable to protect his people.’ 

That is, in the event of the King being unable to suppress thieves, if one 
provides food and such things to them, in order to save himself, he does 
nothing wrong. 

Ma7iu (9,272)— 

[672] ‘If those entrusted with the work of guarding the realm, and those 
vassals who have been ordered to assist in the work, should remain 
neutral during raids against thieves, — ^the King should punish them 
like thieves.’ 

That is, the man put in charge of the realm,— as also the vassal similarly 
entrusted with its safety, — ^if these remain indifferent, they should be punished 
like thieves. 
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Again' — 

[673] ‘If people do not hasten to assist, to the best of their power, — ^whenever 
a village is attacked, or a dyke is broken, or stolen goods are detected, 
— ^they should be banished along with their chattels ’ — (Mann 9.274). 

^ Grdmaghdte ^ — ^when there is disturbance in the village; "" iMtahlmfigV — 
when there is breaking of the dyke that had been set up for the protection 
of the crops; — ^where stolen goods are seen in the hands of thieves on the 
road; — ^if under such circumstances, any one does not come to the rescue 
to the best of his power, — even though he may not have been appointed to 
the work, — ^he should be banished from the realm, along with his property. 


Exceptions to ' Theft’ 

Manu — 

[674] Tf a twice -born person, running short of provision while on a journey, 
takes two sugar-cane sticks, or two roots, from another man’s field, 
he should not be punished.’ 

^K^TTKivrttV — one has no food with him for the Journey. 

[676] ‘Similarly, if he takes trees, roots, fruits and fuel for the Fire, or 
grass for the feeding of cows, — it is not theft — says Manw.’ 

^ Fruits^ — ^i.e, those not gathered by others. That this is meant is clear 
from the words of Gotama — 

[676] ‘Fruits that have not been gathered.’ 

Similarly one may take fuel belonging to others, for the purpose of 
lighting the Sacrificial Fire, — or other’s grass for the feeding of cows. 

In connection with the duties of tlie King, says Apastamba — 

[677] ‘In villages and towns, he should post noble, honest and truthful 
persons for the protection of the people. — ^There should be officers under 
them with the same qualifications; — eight miles around the town shall 
be guarded against thieves, — and two miles around a village.’ 

That is, for the protection of tillages and towns, the King should 
appoint guardians of high character, with equally qualified assistants; — 
and these shall have to restore whatever may be stolen within a radius of 
four miles round the town. Similarly the man placed in charge of the 
village should restore the property stolen within the radius of two miles round 
the village. 

Says Kdtydyana — 

[678] ‘“ViTien a theft has been committed in a house, and the thief is not 
detected, then the stolen property should be made good by the distriet- 
offieer, the police-officers and the detectives.’ 

The House is mentioned only as an example. What is meant is that, if 
even after search the thief is not detected, the King shall make the officer 
in charge of the detection or the district-officer to make good the stolen 
property. 

'‘AmJc^aJca^ is the officer known as the ^Kotavdra "; — ^the "DeshapaW 
(Dikpdla) is the officer in charge of the district. 
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Kdtydyana — 

[679] * Property stolen, on the outskirts of the village shall be made good 
by the village -officer; what is stolen in the pasture-land should be 
made good by the owner; and what is stolen outside the pasture-land 
should be made good by the detective officer.’ 

‘Pasture -land’ — ^i.e. Forest; — ^it should be made good by the 
owner, i.e. by the King himself ; — if it has been committed, outside the 
pasture -land — ^i.e. in the cultivated fields, — ^then by the ‘detective officer’, 
who has allowed the thief to escape. 

Again — 

[680] ‘Whenever ansrthing is stolen in the kingdom, the King himself shall 
make good the loss; and on search, if the stolen property is found, 
the King shall take that for himself ; — 

[681] ‘He shall try to restore to the owner an article exactly like the one 
stolen ; if that is not possible, he shall pay its price; otherwise he incurs 
sin.’ 

^Svarupa ^ — ^the same thing. 

Says Vrddha Manu — 

[682] ‘If a portion of the stolen property has been recovered by the owner 
from a certain person, the rest of it also should be realised from him, — 
if the owner has fully established his claim.’ 

When a part of the stolen property has been recovered by the owner 
from a certain person, — ^the remainder also he shall obtain from that same 
person ; but only in the event of the owner claiming that remainder as his own, 
and the thief denying it, — ^if the owner swears to it. In case, however, there 
is no ground for realising the remainder from the man who has been suspected 
to be the thief, — ^then the aforesaid rule stands. 

Ydjnamlhya (2,173 ) — 

[683] ‘When a stolen or lost property is brought to the King by police- 
officers or district -officers, it shall be restored to the owner, if it is 
within a year of the theft; if it is after a year, the King himself shall 
take it.’ 

^Shaulkika^ is the police-officer in charge of the safety of the realm. — 
^Sthdnapdla^ is the officer in charge of the district. ‘Or’ indicates that no 
restriction is meant (as that these two officers alone being the persons 
bringing up the stolen or lost article).— — lost through carelessness; — 
^Apahrta ^ — ^stolen by thieves. — ^Thus what is meant is as follows — ^When a 
certain thing has been lost or stolen, — ^and it is brought over to the King 
by some one other than its owner,— it should be kept by the King for one 
year; if the owner turns up witliin the year, he shall receive the thing; if he 
does not, then after the year, the King of the realm shall take it for himself. 
Manu (8.34) — 

[684] ‘The property that has been lost and found shall be kept in the charge 
of vigilant men; if the King detects thieves getting at such things, he 
shall have them killed by an elephant.’ 

'‘Tatra\ ‘at such things’ — ^while the property is guarded by the King% 
officers. — "Ibhena ^ — by an elephant. 
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‘Sahasa’— Acts of Violence— Crimes 

{Note — ^There is some confusion in the use of this term ^8dhasa\ It is 
clear that in its exact connotation it stands for ‘acts of violence’, and 
should include all crimes. According to Mann (8.332), ‘if an act is committed 
with violence and in the presence of men, it is Sdhasa\ Ndrada has classided 
SdJmsa under the five heads of (1) ‘Man-slaughter ’, (2) ‘Bobbery and Theft’, 
(3) ‘Adultery’, (4) ‘Defamation and Abuse’, and (5) ‘Hurt’. — Of these, the 
last two and the second have gone before; and the third (Adultery) is coming 
under Chapter XV; so the present chapter deals with all other crimes — 
including Manslaughter, 1 


On this subject, says (14.1) — 

[685] ‘Whatever act is done with violence by persons inflamed with the 
pride of strength is called Sdhasa, Crime,-— the term being derived from 

which connotes Violence,^ 

Again — 

[686] ‘Theft is a special form of Crime; its difference (from Crime in general) 
is thus described — while Crkm consists of an attack with violence and 
force. Theft consists of an attack through fraud ’"—(Ndroda 14.12). 

That is, the attack that is launched with violence within cognizance 
of the guardian is ‘Crime’, while the attack that is made under ‘fraud’ — ^i.e. 
without cognizance (in the absence) of the guardian, is ‘Theft’. 

The various forms of Crime also have been described by Ndrada (14.4) — 

[687] ‘(a) Destroying, reviling, disfiguring or otherwise injuring fruits, 
roots, water and the like, — or agricultural implements;— (6) assaulting 
another man’s wife ; — ^and (c) offences encompassing life; — are crimes of 
(a) the lowest, (6) the middle, and (c) the highest degree respectively,’ 

In regard to (a), says Manu (?) — 

[688] ‘Agricultural Implements, Dykes, Flowers, Boots and Fruits, — one 
who destroys these or steals them, should be fined 100 and more, 
according to the gravity of the offence. — Cattle, Clothes, Food and Drinks, 
Household Implements, — one who destroys these or steals them, should 
be fined 200 and more. — ^Women and Men, Gold and Gems, Property of 
Deities and Brdhmar^s, Silks and other valuable things, — one who steals 
these, should be fined the value of the article, or double, — ^in accordance 
with the character of the culprit. All men who kill others should be 
put to death, in order to prevent the repetition of such Crimes,’ 

'Agricultural implements ^ — ^the plough and the like , — 'Household imple- 
inents^ — the^ stone-slab and the rest , — 'Hundred and more '' — Hundred 
being the minimum* 
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Ndrada (14.7-9, 11) — 

[689] ‘The punishment indicted upon the culprit should be proportionate 
to the heaviness of the Crime committed; but it shall not be less than 
a Hundred for a Crime of the first degree; not less than Five Hundred 
for a Crime of the middle degree; corporeal punishment, confiscation of 
the entire property, banishment, branding and amputation of the 
offending limb are also prescribed for Crimes of the highest degree. — 

[690] ‘The first two of these may be socially associated with after they have 
undergone the punishment; but one who has committed a Crime of the 
highest degree should not be conversed with even after having undergone 
punishment.’ 

The law briefly is as follows: — (a) If a small amount of property has 
been stolen, or destroyed, the offender shall be fined a hundred and over; — 
(b) if a field or dam or such thing is taken away, or destroyed by force, — ^the 
stealer or criminal should be made to pay to the owner of the property a 
sum equal to the price of the article; but a man of the lower class should 
be fined double; — (c) the criminal of the highest degree,--even where purified 
by the punishment, — should not be permitted to associate with people in 
any way. 

Says Jifanu (8.288) — 

[691] ‘When a man, knowingly or unknowingly, damages the goods of 
another, he shall give satisfaction to him and pay to the King a fine 
equal to it in value.’ 

Ydjwvalkya (2.2^0 ) — 

[692] ‘The taldng away of what is public property is what has been called 
Crime', the penalty fo* it is a fine which is double the amount of the 
price of the property concerned.- — ^If the charge is denied, the fine is to 
be quadruple.’ 

The term " Sd7ndnyaprdbha\ ‘public property’, here stands for what 
belongs to another person. 

Again — 

[693] ‘For damaging a wall, the fine is lb ParMs; for cracking it, 20 Panas; 
for cutting it in two, and for pulling it down, 40 Pa7ms each.’ 

That is, {a) for ‘damaging’ — ^i.e. for shaking and loosening, — a wall 
belonging to another person, the fine is 16 Panmi—i}>) for ‘cracking’ it, — 
i.e. for loosening its cements, 20 Panas;— and (c) for ‘cutting it in two’, 
and for ‘pulling it down’, — ^for both these, it is 40 Paims each.*— In every 
case, there is to be rebuilding of the wall, according to Mann's doctrine 
that ‘he shall give satisfaction to the other party’ (Text 691 above). 

[694] ‘In the case of Leather and leather -goods, as also in that of Wooden 
and Olay goods, the fine is five times the value of the article; so also in 
the case of Flowers, Roots and Fruits.’ 

* There is some difference of opinion in the interpret? tion of this text : According 
to Apardrka it means that — the fine for damaging the wall is 5, — for cracking it, 10, 
— for cutting in two, 20, — and the man who pulls it down should pay the cost of 
rebuilding it. — ^According to the Mitdk§ard, the fines for the first three acts are 10, 
15 and 20, — and for putting down it is to be the sum total of these three, i.e. 46, 
along with the cost of rebuilding it. 
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‘Leather-goods" — e.g. Shoes. — ^The meaning of the first term ‘fjharma", 
^Leather’, is quite clear.— ‘ TFooc^en grooc?^’— euch as the pot for measuring 
rice. — ‘Clay-goods" — e.g. the Jar. 

Wlien these articles are destroyed by force, the fine shall be five times 
the value of the thing destroyed; so also in the case of flowers, roots and 
/fruits.' 

The fine of ‘a hundred and more’ that Manu has prescribed (Text No. 688) 
in connection with Flowers^, etc, applies to the ease of specially valuable 
flowers, etc. 

In all cases, the owner of the article has to be satisfied. 

Kdtydyana — 

[695] 'If a man brings about the damage, breakage or destruction of any 
article, he should suffer the first amercement; and the article itself 
should be restored to the owner.’ 

‘Damage" — ^is some slight injury; — ‘Breakage" connotes half -destruction ; 
— and ‘Destruction" connotes entile destruction. — ^The ‘article’ meant here 
is a piece of Rock-crystal and such Dravyahhakt e^c.’— i.e. the 

Rock-crystal itself is to be restored to the owner. 

Ydjnamlkya — 

[696] ‘If a man throws into another man’s house such siibstanees as cause 
pain and suffering, he shall be fined 16 Paws, If he throws such things 
as are a danger to life, he should siiffer the middle amercement.' 

‘Causing pain and suffering’ — ^such as Thorns. — ‘Danger to life’ — such 
as Snakes. — ^If one throws such things into another man’s hoiise, — ^the 
former is to be fined 16 Panas, and the latter is to suffer the middle amerce- 
ment. ' 

Says (5.108) — 

[697] ‘If one demolishes a house or a wall and such structures, he should 
suffer the middle amercement and should have it repaired.’ 

That is, if a man demolishes the wall or such things in another man’s 
house, he should be made by the King to siiffer the middle amercement; 
and he should also restore the wall, etc. demolished by him to its former 
condition. 

Again — 

[698] ‘If one throws into another man’s house things likely to hurt, he 
should be fined 100 Paws" — (Vi^u 5.110). 

The ‘hurt’ meant here is of the very painful kind. 

Ydjnamlkya {2,2d2~-2d'7 ) — 

[699] ‘One who insults or disobeys his superiors, one who strikes his eider 
brother’s wife, one who does not deliver a message [or who does not 
give what he has promised — according to Mitdksard and Apardrkd], 
one who breaks into a sealed (looked) room, one who inflicts injury on 
his neighbors, kinsmen and others,— each of these shall be fined 50 
Paws ; — 

[700] ‘One who has intercourse with a widow, without justification, one 
who does **not respond to call for help, one who calls for help without 
any reason, a Ghdnddla who wilfully touches superior persons, one 
who feeds Shudra mendicants at rites in honour of deities and fathers, 
one who utters an improper oath, one who does the work of experts 
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for which he is not qualified, one who has deprived trees (or v.l. hulls) 
and small animals of their \drility, one who deals dishonestly with 
common property, one who destroys the embryo of a slave-girl, — ^and 
any one out of the following pairs who abandons the other without the 
latter becoming an outceist — ^Father and Son, two Friends, two Brothers, 
Husband and Wife, Teacher and Pupil;— each one of these shall be 
fined 100 Panas.’ 

*Arghya\ ‘Superiors’ — e.g. the Preceptor; — one who does the inauUing 
or disobeying of these.-' — ^ Striking^ — ^Beating. — ^Saudista '' — ^the message that 
has been sent . — ^ Sealed^ — ^the house closed with a seal. — are 
neighbours; "Kulika^ — ^Kinsmen; — one who does not invite these on the 
occasion of auspicious ceremonies. — ^All these should be fined 50 Pan«^* 

Without justification'* — i.e. without being ‘appointed’ according to law, 
if one has intercourse with a widow. — The penalty here prescribed is for the 
crime of non-appointmerd:; that for adultery is another punishment. — '‘Gry 
for help* — ^i.e. when people attacked by thieves call for help, if one does not 
‘respond’, — ^i.e. does not answer the cry. — ‘Improper oath’ — such as ‘I 
may. . . .Mother if I have done this’. — ‘Hot qualified’— incapable; — ‘work of 
experts’ — such as Yogic practices; — ^if a man proceeds to work for wliich 
he is not fit, he should be punished. — ^The ‘virility’ of ‘trees’ consists in 
capacity to produce fruits one who deprivevS them of this capacity, by 
means of medicines. — ‘Common property’,- — one who appropriates to himself 
what really is common to others Between Father and Son, between two 
Friends, between two Brothers, between Husband and Wife, between Teacher 
and Pixpil, — -one who abandons the other without the latter becoming an 
outcast, which is the sole ground for abandoning,- — ^the fine for each of these 
is 100 Panas. 

Says Manu (8.389) — 

[701] ‘Neither the Mother, nor the Father, nor the Wife, nor the Son deserves 
to be forsaken; one who forsakes these, unless they are outcasts, should 
be fined 600 by the King.’ * 

^Strl* — Wife; — ^forsaking* — ^not feeding and maintaining in the manner 
prescribed. 

With reference to these same persons, saj^s Shankha — 

[702] ‘One who wilfully forsakes his Son and others should suffer a fine 
of 200.’ 

The penalty prescribed by Ydjnamlkya (under Text No. 700 above) 
is meant for the case of forsaking between the two relatives both of whom 
are illiterate; that laid down by Manu (Text No. 701) is meant for the case 
where between the two persons, there is wilful forsaking of the illiterate by 
the learned; while that prescribed by Shankha (Text No. 702) is for the 
case where between the two persons, there is wilful forsaking of the learned 


* As regards the Mother, Skdtdtapa has declared that ‘to the Son, the Mother 
never becomes an outcast’; the ‘forsaking’ of the Mother would consist in turning 
her out of the house; that of the outcast Wife would consist in giving up all inter- 
course with her and forbidding her to do household work; but food and clothing 
would continue to be given — (Medhatithi). 

According to Apararha (p. P23), the punishment here prescribed is for one 
who has forsaken all the persons mentioned. 

"Forsakes* — i.e. omits to render the treatment that is their due. The punish- 
ment here laid down is for one who, while fully cognisant of what is right and 
wrong, forsakes any one of the persons mentioned — {Vivadaratnakara^ p. 357). 
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by the illiterate. — Similarly there may be assumed the penalty as between 
two learned persons. 

Shankha — 

[ 703 ] ‘For ill-treating one’s Father, Mother or Teacher, — ^there should be 
cutting off of the limb.’ 

That is, that limb should be cut o:^ with which he strikes. 

Vi§mi (5.98-102) — 

[704] ‘One who insults a Brahma^ by offering him something uneatable 
should be fined 16 Suvari^s; one who offers him such food as would 
deprive him of his caste should be fined 100 Sumrms; for offering 
spirituous liquor, one shall be put to death.— -For one who insults a 
Ksattriya in the same manner, the fine shall be half ; half of that again 
for insulting a 

* Uneatable' — e.g. Ordure.— ‘As would deprive him of his caste’ — e.g. 
Garlic. — '‘Sura' is well known.— ‘ ’ — the pronoun Hat' stands for 
what has gone immediately before. 

This rule is meant for cases where the Brdh7nam and others insulted are 
possessed of very high qualifications. 

Says Ydjnamlkya (2.296)— 

[705] ‘For insulting a Brdhnana by offering him what is uneatable, the 

fine is the highest amercement; for insulting a the middle 

amercement; for insulting a the lowest amercement; and half 

of that for insulting a Shudra' 

The milk of the Kapild cow would be ‘what is uneatable’ for the Shudra, 
— ^ Half of that'-— Le. 125 Par^s, 

This is for cases where the Brahma^a and the rest are of the inferior 
order. 

Manu (?) — 

[706] ‘One who makes a Vaishya or a K§aUriya or a Brdhmana eat or diink 
what should not be eaten or drtmk should suffer the lowest, the 
middle or the highest amercement, respectively; and in the case of 
the Shudra, the fine should be 64 Panas only.’ 

This applies to the very inferior class of Shudra, The rest is parallel 
to what has been declared by Ydjhavalkya (Text No. 705 above). 

Vwiu (5.173)— 

[707] ‘One who eats sach food as leads to loss of caste should be banished.’ 

That is, the Brdhmana who, of his own accord, eats such things as 
Garlic and the like, should be banished from the country. 

Ydjhavalkya (2.300) — 

[708] ‘One who declares his wife’s paramour to be a thief should be fined 500; 
if he receives a bribe from him and allows him to escape, he should 
be fined eight times that amount.’ 

When a man is caught in one’s house who is really the paramour of a 
lady of the house, — but for fear of family -scandal, the master of the house 
declares him to be a thief and conceals the fact of his being a paramour, — 
—such a master shall be fined 500. If he accepts a bribe from the man thus 
caught, and lets him go, he should be fined eight times 500. — Others hold 
that the fine is to be eight times the amount received as bribe. 
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Again — 

[709] ®One who sells clothes obtained froiri dead bodies, one who strikes his 
Teacher, one who rides on the King’s conveyance, or sits on the Eang’s 
seat, — should suffer the middle amercement ’—( 2.302), 

" Clothes i etc,'" — ^i.e. the piece of cloth in which the dead body had been 
wrapped ; one w'ho sells it, without saying that it is so.— -M?idea or sits^ etc ,^ — 
i.e. without the King’s permission. 

(9.290) — 

[710] ‘In all cases of Malevolent Bites, the fine shall be 200; as also in the 
case of magic spells by persons not related, and also in that of various 
kinds of sorcery,’ * 

[711] ‘For adulterating unadulterated commodities, and for breaking and 
wrongly boring gems,t — the penalty is the lowest amercement ’ — (Harm 
9,286). 

[712] ‘If a man of low caste, through greed, subsists by the occupations 
of his superiors, — ^the King shall deprive him of his property and 
immediately banish him.’ 

(a) "" Malevolent rites^ — e.g. when one performs the 8hyena sacrifice with a 
view to bringing about the death of some one who has done him no wrong; — 
(6) when one undertakes the treatment of diseases without being an expert; — 
(c) when one performs such improper acts of sorcery as making a man nm 
away and the like; — for all this the fine is 200* 

(a) When one who mixes an inferior substance with a superior substance 
and thereby reduces the quality of the latter; — (b) one who pierces a gem 
which cannot be pierced, or (c) even the gem that can be pierced, if he 
pierces in a wrong place; for each of them the fine is 250. 

When e.g, the Shudra makes a living by the occupation of the K^attriya, 
— ^his punishment is that he should have all his property confiscated and 
then banished. 

Ydjnavalhya (2.303) — 

[713] ‘If a Shudra makes a living by representing himself as a Brahmanu^ 
he should be fined 800.’ 

That is, one who makes a living by disguising himself through wearing 
the marks of the Brdhmaim, 

Manu (9.285)— 

[714] ‘One who destroys a crossing, a flag, a pole or images, shah repair 
the whole of it and pay a fine of 500.’ 

'Samkrarm ^ — ^known as ^ Bahama^ (or Shdka) [a contrivance by which men 
cross over water-ways — according to Medhdtithi}; — 'flag ^ — ^the Flag with the 
insignia of the Garuda-bird, set up in honour of the Deity. — "Pole ’ — ^as 


* "Malevolent rites’, — Le, encompassing death by means of incantations and 
such other means. If any one performs such a rite, the fine shall be 200, if the 
death aimed at does not come about ; in case the death does come about, the punish- 
ment shall be the same as in the case of Manslaughter — {Medhdtithi). 

•f Gems have been classed as ‘good’, ‘bad’ and ‘indifferent’; the punishment 
therefore shall be regulated in accordance with the class to which the gem in question 
may belong. In the case of ‘bad gems’ the fine shall be the lowest amercement; 
in the case of ‘indifferent gems’, it shall be the middle amercement; and in the case 
of ‘good gems’, the highest amercement-^ — (MedhdtUM), 
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indicating the market-place, etQ.~ Images ’ — of Deities [crude images — 
according to Vivddamtndhara, p, 364] ; — ^if one breaks any one of these, he 
should be fined 600. 

Kdtydyana — 

[715] ‘One who steals, breaks or bums the image of deities, — or demolishes 
a temple, — should suffer the first amercement.’ 

Yipiu (6.174)— 

[716] ‘One who sells uneatable food or such things as should not be sold, — 
or breaks the image of a deity,— should suffer the highest amercement.’ 

In this connection, the higher or lower amount of fine is to be imposed 
in accordance with the superior or inferior quality of the image concerned. 
Skanhha — 

[717] ‘For the demolition of images, gardens, wells, bridges, flags, dykes, 
or drinldng pits,— the offender should be made to rebuild and repair 
them, and also to pay a fine of 800.’ 

*Ni(pdna\ ‘Drinking Pit’* — ^is the place set up near wells for cattle to 
drink water from, — ^When any one of these seven things is demolished, — the 
man who demolishes them should repair them and bring them up to the same 
condition as before; and he shall also pay a fine of 800 Panas.* 

In continuation of the word — ‘he should be put to death’ — says Vimu — 

[718] ‘Those who break dykes.’ 

This applies to tlie case of very extensive dykes and dams. 

In continuation of the word — ‘cutting off of the limbs of the body’, — 
says Skanhha — 

[719] ‘For breaking a tank or a well or a pond or a drinking pit, — ^for 
spoiling a path or a liqioid substance, — and for spoiling a girl who is 
not a slave by giving her to a slave’. 

‘Spoiling of the path’ — ^by spreading thorns and sharp nails; — ‘spoiling 
of a liquid substance’ — ^by throwing poison into it; — and for spoiling a 
girl who is not a slave by giving her to a slave and thus reducing her status ; — 
— one who does this there should be death or the cutting off of a limb. 
Ydjnavalkya (2.278-279) — 

[720] ‘A woman who has administered poison, or set fire, — or has killed a 
man, or has broken a dam — ^shaU have a piece of stone tied round her 
neck and drowned in water; — provided she is not with child,’ 

That is, a woman who has administered poison,— or has set fire to a 
house,— or has killed a man, — or has broken a dam, — ^if she is not with 
child, — she shall have stone tied round her neck and drowned in water. 
Again — 

[721] ‘A woman who is very unchaste,— one who has killed her husband or 
elder or child, — ^shall have her ears, hands and nose cut off and then 
gored to death by bulls ’ — (Yajnavalkya 2.278-279). 

The woman who is uncommonly unchaste, — ^who has encompassed the 
death of her husband or father and other elders or her own child, — should 
first have her ears, hands and nose cut off, and then gored to death by bulls. 


* This fine of 800 is to be imposed in the case of images of superior quality : 
for ordinary images the fine shall be 600 (see Text No. 714 above). 
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■ ' .'Again — ■ 

[722] ‘Those who set fire to fields, houses, forests, pasture-lands or threshing 
yards, — and one who has interconrse with the King’s wife, — shall be 
burnt ill burning mats ’ — (Yajnavalkya 2.282). 

That is, one who sets fire to any of the six things mentioned — ^Fields 
and the rest, — ^as also one who has intercourse with the King’s wife — should 
be burnt in burning reeds.* 

Manu (9.289) — 

[723] ‘One who demolishes the wall, or fills up the ditch, or breaks up the 
gates, shall be instantly killed.’ f 

The King shall immediately kill the man who has demolished the wall 
protecting the city, or the protective ditch surrounding it, or the gateway 
(in the walls ).J 

[724] ‘Those who rob the King’s Treasury, those who are disaffected towards 
him,§ and those who conspire with his enemies, — ^the King shall strike 
with various forms of punishment.’ 

Ydjnavalhya (?) — 

[725] ‘One deserving death may pay a fine of a hundred Suvarmis; one 
deserving the cutting off of limbs may pay a fine of half that amoimt; 
and one deserving banishment, a fine of 25.’ 

That is, when a Brdhmana has committed a crime for which the penalty 
prescribed is death, he should (instead) be fined 100 Suvarnas; and so on. 
Again — 

[726] ‘Those wicked-minded officials who receive bribes from men on 
business should have their entire property confiscated and be banished ’ 
—{ManUf 7.124). 

[727] ‘If the King’s officers, gloaming in the fire of w’-ealth, hamper the 
business of suitors, — ^the King should confiscate their entire property ’ — 
{Manu 9.231). 

^ Kdryibhyah\ ‘men on business’, — i.e. men who have cases in the 
Court., — 'KdryirMm^ ‘vSuitors’ — i.e. Plaintiffs and Defendants. 

Ydjfvavalhya (?) — 

[728] ‘Through spies, the King shall find out all about the doings of the 
State -officials, and shall honour the honest and strike the dishonest 
among them. 

[729] ‘Those found to be addicted to bribery, he shall dispossess of all 
belongings and banish. He shall always make Vedic Scholars to live in 
his kingdom, honouring them with gifts and proper respect.’ 

* '’Fields^ — i.e. those with ripe corns standing; — ‘'Forests '^ — or gardens — 
{Mitdhsard), 

f Another reading for prcmapayet \ kill, is ^vvGd8ayU\ banish. 

% The right reading ^ naga^ddydahra/yasya prdcMrasya parikhdydy is supplied 
by Ma» 

Disaffected^ — e.g. those who obstmct the King’s efforts to import rare 
articles, such as the coal-black horse, which is rare for Easterners, or the elephant, 
Avhich is rare for ISTorthemers ; — or try to turn his friends into enemies, and so 
forth. The punishment need not be Death in all these cases — {Medhdtiihi), 
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[730] ‘An officer who imprisons a rnan who (being guiltless) should not be 
imprisoned, or lets go a guilty person, or lets go an accused person 
without trial, shall suffer the highest amercement’ — (Tajnavalhya 2.243). 

If an officer imprisons a person who has been found to be guiltless and 
therefore not to imprisoned,— <>r lets go a guilty person who should be 
impntsoned,-ur either imprisons or lets go a man who has not been tried 
and in regaM to whom it has not been decided whether he is guiltless or 

guilty,— he should be &ied 1,000 Patens.* . 

XHsnu — 

[731] ‘If an officer remits the fine of a guilty person, he should foe made to 
pay double the amount of the fine; so also the wicked officer who punishes 
men who do not deserve piinishment.’ 

If the man in oh^ge of criminal work acquits the guilty, and does not 

pimishes the guiltless who should not be punished ^he 

should be fined double the amount of the fine concerned. 

Katyayana — 

[732] Those who are addicted to sports reserved for the King,— or malra 
a hvmg by ha^g recourse to the King’s functions.-or talk ffl of the 
Kmg, — ^should be put to death.’ 

[733] ‘Those who imitate the King, -or are too much addicted to amusements, 

demands,— or misappropriate the royal dues,— 
should suffer various forms of death.’ 

^ That is, (a) those who, without the permission of fhA Trinry 

In continuation of the term ‘should foe put to death’, 

[734] ‘Those who, not belonging to the royal family, aspire to the kingdom.’ 

[735] ‘H one enters m a Eoyal Warrant something more or less (than what 

twlf^b « ! King),-or if one lets go an adulterer or a 

thief, he should suffer the highest amercement.’ 

““ •“ »"■> ” •« ->• *<»«■ 

Shanhha — 

^'^'malrifTf 1 <ii«obeys a royal command,-or 

1 ^ ! ^ measures,— he should suffer 

death or the cutting off of a limb.’ 

(a) One who gives out as a royal command tr- 

commanded, -(6) one who acts ag^nst SdS^.^^onf Xo 

there* am the.»a.„- 

(2) letting go the accused without trial ^Tr> Aifii guiltless, and 

qualifymgclause,‘ifdon6without t4Kkg^orto Mitakmrd adds the 
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deals .with false .scales and false weights— like the Seer^ etc.— he should be . 
put to death or a limb should be out o&, 

^ ..This option has:.been. prescribed: in. view- of ^ the varying degrees' of :- the 
seriousness of the offence. 

With reference to a very trivial offence of this kind, Kdtyayana says — 
;[737]. .‘If a. man makes use of false weights and measures,-, or of false coins,— 
he should suffer the highest amercement.’ 

'Highest^ — i.e. 1,000 Panas, 

Manu (9.232) — 

PSS] ‘Forgers of royal edicts, those- who bring false charges against the 
State, slayers of infants and Brahmanas, and those serving his enemies — 
the King shall put to death.’ 

'EdicV here stands for the orders of the King. — "PrakTi'i\ 'State\ stands 
for the Mmisiers; those who bring false charges against them., attributing 
to them faults that have no existence.* — ‘ Those serving his enemies ’^, — ^i.e. 
'those who serve people inimical to the. King. — ^All these the King shall 
.put to death.. ' . . 

Vimu — 

[739]: ‘Master, Minister, Ally, Treasury,' Feople,^Fort and Army ' constitute ^ 
the State; those who vitiate these should be put to death.’ 

The term "danda^ in this text stands for the Army . — ^The State consists 
of the seven factors here enumerated. If any one vitiates — brings false 
charges against — any one of these, he should be put to death. 

YdjhavalJcya (2.277) — 

:{740] ‘For striking a man with a weapon, and . for- causing abortion,: — ^the 
punishment is the highest amercement; the highest or the lowest 
amercement for the killing of a man or woman.’ 

For merely striking a man with a weapon, — and for causing abortion 
in a- woman other than the Brdhmaom, — ^the Sue is 1,000 Panas. 

‘‘Highest or lowest"^ — ^the option is in view of the high or low qualities of 
the person killed. f 
Says Uslianas — 

1741] ‘For causing abortion by means of labour and exertion, the lowest 
amercement; for causing it by means of medicines, the middle amerce- 
ment; and for causing it by striking, the highest amercement.’ 

' Pariklesha^ — is causing over-exertion;— — by administering 
medicines; — or by ‘striking’, — ^if one brings about abortion, his punishment 
shall be the lowest, the middle and the highest amercements, respectively. 


* Medkdtithi explains ‘prahrtmdm dusaJcdn^ as ‘sowers of disaffection among the 
people 

f Whether it is to be ‘highest’ or ‘lowest’ shall depend upon the chan cter 
of the person killed — {Mitdhsard) ; — is to be ‘highest’ for killing a man and ‘lowest’ 
for killing a woman — (Apa/rarka). 

'' Causing abortion'' — ^This refers to cases other than those of the slave-girl or 
the Brdhmana woman, for which two oases, other penalties have been laid down : 
in the case of the pregnant slave-girl the penalty is a fine of 100 Panas^ and in that 
of the pregnant Brdhmana woman, the punishment is the same as that for killing 
a Brdhmana — {Mitdhsard). 

lo 
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[742] 'Crime has been declared to be of kinds; of these, has been 

regarded as the worst ; -those : who have committed it should not be 
punished with a fine, they should be put to death ’ — {Brhaspati 22.29). 

‘Those who commit it’ — ^i.e. those who commit murder. 

In regard to murder also, the same authority makes the following 
distinction — . . 

[748] ‘There are open murderers and secret murderers ; in the ease of both, the 
King shall avoid downright execution and put them to death by. means 
of tortures of various kinds.’ 

' Sarny ag-vadha " — ^beheading straight -off. — ^The men should be deprived 
of life by means of several kinds of torture. 

Kdtydyana aho — 

[744] ‘In the ease of murder, one who commits it should be put to an 
abnormal form of death.’ 

And again — 

[ 745 ] ‘Either for the sake of friendship, or for the sake of making money, 
the King who desires the good of his people should never let go the 
criminals, who are a source of danger to all living beings. If a King, 
through greed or fear, omit to strike the evil-doers, his kingdom shall 
be ruined and he himself shall fall off from kingship.’ 

[ 746 ] ‘That man is a crmiinal who, through anger or some such cause, kills 
others by means of imprisonment, fire, poison or weapons.’ 

Baudhdyana — 

[ 747 ] ‘For killing a Brdhmana^ the Ksattriya and others shall be put to death, 
after their entire property has been confiscated. — Among the Ksattriya 
and other castes, for killing one of the same or a lower caste, the penalty 
imposed shall be in accordance with the strength and capacity of the 
murderer. — ^If a Brahmaw kills a Ksattriya he shall surrender to the 
Ejng a thousand cows and a. bull; if he has killed him in revenge, he 
shall pay a fine of 100. If he kills a Vaishya, he shall surrender a hundred 
cows ; if a Shudra, ten cows ; — a bull being given in every case. The same 
for killing a woman or a cow, except when the woman killed was in her 
courses. For killing a milch cow and a calf, one should perform the 
Ghdndrdyana Fe'iiance , — ^For killing a woman in her courses, the punish- 
ment is the same as that for killing a Ksattriya. For killing a Bkdsa. 
Hamsa, BarM, Chahramha, BaldJcd, Kdka, TJlukaf Manduha, Nalcula, 
Bherika and Babhru , — ^the penalty is the same as that for killing a 
ShudraJ" 

If a man belonging to the Ksattriya or the Vaishya or the Shudra caste 
kills a Brdhmap ^^ — he ‘shall have all his property confiscated and then 
killed. — 'TesdnV — i.e. those same, belonging to the Ksattriya and other 
castes, — 'Tulya ' — of the same caste; 'apaJcrsta ' — of a lower caste. — 'Yathd- 
shaJctV — ^in accordance with his strength . — ^ YatMbalam " — ^according to his 
capacity to pay, the penalty may be the highest, middle or lowest amercement. 
— ^The particle 'cha"^ is meant to indicate that corporal punishment may be 
inflicted . — 'Ksattriya etc ."* — ^If a Brdhmana kills a Ksattriya, he should 
surrender a thousand cows with a bull; if he kills a Vaish/ya, a hundred cows 
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with a bull; if he, Idlis a> ShudrUy ten oowb with a bull. — ^l?his last penalty 
for killing a Shiidra is also to be inflicted for killing a w’oman other than one 
in her courses, and also for Idlling a cow other than the milch cow and the 
calf, — ‘ is woman in her comses; and for Idlling her, the punishment 

is the same as that for IdJlirig a KsaM7dya.---^Bhe7ika^ is what is knowm as 
^ ClihudiclihundafV (Musk-rat).^ — ^Babhru’ is tiie ordinary mongoose; — 
'‘Nakuki^ is the aquatic mongoose (the Beaver).— The phrase ‘and others’ is 
meant to include other animals. 

Brhaspati— 

[748] ‘When several persons, in rage, strike a single man, the responsibility 
for Ms death rests upon one who struck the fatal blovr, and it is he who 
has been declared to be the murderer ; among these, the man who struck 
the fatal blow shall be made to pay the fine prescribed; — ^the first striker 
and his associates shall suffer half of that penalty; — the exact punish- 
ment shall be determined after carefully considering the seriousness or 
otherwise of the wound, the vital character of the place wounded, the 
strength (of the men) and the repetition of the blows, as indicated by the 
marks.’ 

The penalty prescribed for ‘murder’ shall be inflicted upon the man who 
struck the fatal blow; only half of it each, upon the first striker and his 
associates. — ^For the purpose of determining who struck the fatal blow, 
there should be examination of the seriousness of the wound, etc. etc.; that is, 
the grievousness or simplicity of the wound, the ‘strength’ of the men, — as 
shown by their proximity or otherwise to the part of the bodj^ wounded, 
and also the repetition of the blows. 

Ndrada (14.9) — 

[749] ‘This gradation of punishments has been ordained for all men without 
distinction, with the exception of corporal punishment for the Brahmana; 
a Brdhmana should not suffer corporal punishment; his punishment 
consists in shaving of the head, banishment from the city, branding on 
the forehead with the mark of his crime and parading him on an ass.’ 

In connectipn -with Crime and Theft, says Yama — 

[750] ‘For the Brahmaiia, there is no corporal punishment. He shall be 
imprisoned in a w^ell -guarded prison and given food; or he shall be tied 
up with a rope and compelled to work, even of the lowest kind, for a 
month or a fortnight, in accordance with the nature of his offence.’ 

Ydjnavalkya (2.231) — 

[751] ‘One who gets a crime committed by another person should be made 
to pay double the fine prescribed for that crime. — One who incites some 
one to commit a crime, saying — I shall pay ail that you may incur by 
doing this act, — shall pay four times that fine.’ 

‘ One who incites, etc, etc,'' — ‘ Whatever liabilities you may incur in connec- 
tion with this act, I shall pay, so you go and do it’ — one who incites a man 
to commit a crime by saving this shoMd suffer four times the penalty pre- 
scribed for that crime. 

Kdtydyana — 

[752] ‘He who initiates the act, he who helps him, he who shows the way, he 
who provides shelter, he who supplies weapons and food to miscreants, — 
he who advises them to fight, and incites them to kill, he who overloolss the 
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act* — he who speaks of the fa.iilts of the man to be attacked, even though 
not employed for this purpose, — he who abets the perpetrator of the 
crime, he who does not prevent the crime, even though capable of doing 
so, — all these are perpetrators of the crime and should be punished 
proportionately in accordance with their capacity and strength.’ 

'’Amwhha etc," — (1) Having come to know that a certain person is going 
to commit a crime, if one incites and (2) helps him to do it,— or (S) offers 
him, advice that makes that act easy, — (4) one who provides the miscreant 
with (5) shelter, or (6) with suitable w^eapons, or with food,— or (7) incites Mm 
to fight for avenging a wrong, — or (8) urges him to kill the WTOng-doer by 
offering poison to him, — or (9) when some one is being attacked by criminals, 
if one, though himself unable to help, does not get others to help Mm,— 

(10) one, who is not employed by the King for that purpose, oppresses people,— 

(11) who speaks of the wrongs done by the man who is going to be attacked,— 

(12) one who abets the perpetrator of the crime, — (13) one who, though able 
to do so, does not prevent the crime ; — all these thirteen persons are perpetra- 
tors of the crime concerned and should be accordingly punished in accordance 
with their capacity. 

Narada — 

[753] ‘If a man, having committed a crime, surrenders himself, or makes 
a confession in Court, his penalty shall be half of what has been 
prescribed/ 

^Surrenders " — ^to the Judicial officer ; — \mahes a confession" — ^i.e. reports 
the offence committed by himself. 

Again — 

[754] ‘If, however, he tries to hide his wickedness, — even though he may 
continue to live thus, yet the Court -officials are not satisfied and he 
incurs a heavy penalty/ 

That is, w’ben questioned by the trying judge, the man denies his guilt, 
and continues to make a living by similar acts, — then a heavy punishment 
should be inflicted upon Mm, even for a trivial offence. 


Detection of Ckiminals 
Says YdjnavalJcya (2, 2SQ-2S1 ) — 

[755] ‘When some one has been killed by an unknowm person, his sons and 
relations should be questioned regarding any quarrels that he may 
have had recently; Ms woman also, who may be loving other men, 
should be questioned; as to w^hether he had gone out after a woman 
or in search of wealth or livelihood ; in whose company he had gone out 
and so on. Questions should also be put gently to persons found near 
the scene of the crime.’ 

"Found near etc," — i.e, near the place w’here the murder took place, 

[756] ‘In a case where the dead body has been found, but the murderer 
cannot be discovered, the King shall trace him by drawdng inferences 
from the dead man’s former enmities. His immediate neighbours and 
their neighbours, as well as Ms friends and relations shall be questioned 
by the King’s officers with persuasion and other methods. — ^The guilty 
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person may be foimd out from liis association with bad men, from signs 
of the crime on him, and from the possession of stolen property. Such 
has been the process of detection of miirderers and thieves laid down. — 
If a man is arrested on suspicion, and he does not confess his guilt, he 
shall clear himself an ordeaL Such is the law in connection with all 
disputes’ — (Br/iaapafi 22.34-38). * 

\GuiW — of having committed the murder. 

In regard to the case where the accused does not admit the guilt, says 
Vyasa — , 

[757] * Having found out the murderer the King shall put him to death, 
along with his associates and relations, by various painful methods of 
killing.’ 

Brhaspati — 

[758] ‘When the accused has cleared himself by ordeals, he should be acquit- 
ted; if not cleared, he should be put to death. — By punishments and 
favours the King augments his fame and righteousness.’ 

That is, by " Punish7ne7it " of the wicked, — and "Favours' bestowed on 
the good, — the King’s fame and righteousness become augmented. 


* Arthashdsfra (4.7) has a long note on this subject of Post-mortem Investi- 
gation:— 

In cases of sudden death, the dead body shall be smeared with oil, then examined. 
If it is found that urine and faeces have come out, the stomach and the skin are full of 
wind, the hands and feet swollen, the eyes open, the neck bearing marks of violence, 
— it should be taken as a case of strangulation. — If the arms and legs are contracted 
and drawn in, it should be taken as a case of death by hanging. — If the hands, 
feet and abdomen are swollen, the eyes sunk, the navel protruding, it should be 
regarded as a case of death by impalement. — ^If the arms and eyes are protruding, 
the tongue lying between the teeth, the stomach swollen, it should be regarded as a 
case of death by drowning. — If the body is smeared with blood, the limbs broken 
and pierced, it is a case of death brought about by sticks and stones. — If the body 
is broken and torn, it is a case of death by being thrown down from a high place. — 
If the hands, feet, teeth and nails are black, — ^the flesh, hair and skin hanging 
loosely, and froth coming out of the mouth, — it is a case of death by poisoning. — 
If with these marks, a bleeding puncture is found, it is a case of snake -bite. — 
If the clothes and limbs are thrown about hither and thither, it is death by 
intoxicating drugs. — ^In case of death by poisoning, the remnant of food eaten by the 
man should be examined by means of milk. — If a piece of the man’s heart, thrown 
into Are, make a chit-chit sound, and assume the colours of the rainbow, it should 
be regarded as a clear case of poisoning. — The dead man’s servants should be 
examined and it should be found out if any of them had been recently abused or 
beaten by him ; also his wife, who may have been unhappy or in love with some 
other man ; also such relatives of his as might have been expecting to inherit his 
property or woman. — ^In cases of suicide, it should be found out what wrong the 
dead man had recently suffered. — The causes of anger leading to death are — some 
wrong done tlirough one’s wife or property, rivalry, enmity, trade and the eighteen 
Heads of Dispute. — ^If a man has killed himself, or got himself lolled by others, or 
he has been killed by thieves or by other enemies, — the death shall be investigated 
through people who were near the dead man; the man who had called him, he 
with whom he was seated, he with whom he had started or with whom he had 
come to the place where he met his death, — every one of these should be closely 
questioned. Those who were near the dead man should be asked — By whom was 
he brought here ? Who w’as the armed person whom you saw hiding ? — If the 
dead man has left no relations, then those persons should be questioned who may 
be found to be using the clothes and ornaments that were found on the dead body. 
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Adultery 

Says Yydsa — 

[759] ‘Adultery has been classed under three degrees — firsts second and 
highest; and definitions have been provided of each of them separately. 

[760] ‘When a man meets a woman in a solitary place, or at some improper 
place or time and converses with her, easting amorous glances and 
smiles at her, it is Adultery of the First Degree.’ 

Brhaspati (23.6) — 

[761] ‘Casting amorous glances at a woman, smiling at her, sending mes- 
sengers to her, touching her ornaments or clothes, — ^these constitute 
Adultery of the First Degree.’ 

Ndrada — 

[762] ‘If a man sits, converses or flirts with a woman at an improper time 

' and — ^these constitute the three steps to Adultery. — When a 

man and a woman meet each other at the confluence of rivers, or at a 
place of pilgrimage, or in a garden, or in a forest, — this also has been 
declared to be Adultery. — Sending of messengers or letters, or com- 
mitting other improprieties constitute Adultery of the First Degree.’ 

The term ^Sangrahana^ connotes that act by which it is indicated that the 
heart of the man is affected with love for the woman; e.g. conversation and 
other forms of association with other’s women, which cannot be attributed 
to any other cause ; as it is only from such act and word that it is inferred that 
the two are in love with each other. The qualiflcation — ‘w'hich cannot be 
attributed to any other cause’ — ^implies that the name ‘Adultery’ cannot 
apply to such conversation, etc. as may have been entered into through 
ignorance, or through simplicity, or through over-anxiety, or with some 
other intention. To this same effect there is the following text of 3Ia7iu 
(8.360)— 

[763] ‘Mendicants, Bards, Persons initiated for a Kite and Craftsmen may 
converse with women, unchecked.’ 

^AdeshV, ‘improper places’ (in Text No. 762) — e.g. in a solitary place. — 
"AhdlV (Text 762), ‘wrong time’, — e.g. at night. — 'Sthdna^ — sitting. — "Amoda\ 
‘flirtation’; — ^joldng and such other acts bring the two too close together, 
and from which it is inferred that their minds have deviated from the 
right path. — This constitutes Adultery of the First Degree, — This is the 
upshot of the whole definition. 

With reference to Adultery of the Second Degree, says Brhaspati (23.7) — 

[764] ‘Sending perfumes, garlands, fruits, wines, food or clothes, and con- 
versing with her in secret, constitute Adultery of the Second Degree.’ 

[765] ‘Sending perfumes and garlands, incense, ornaments and clothes, also 
tempting with foods and drinks, constitute Adultery of the Second 
Degree’ — (Vydsa, according to Vivddaratndhara, p. 380). 
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' Sambhdsana^ here stands for "conversation of a miicli closer kind than 
the one mentioned before (-under Text 762). — ‘‘Perfumes^ etc, etc,' — All this 
involves expenditnre of money, bence it is regarded as more serious. 

In regard to Adultery of the Highest Ilegree, says Brhaspati (23.8) — 

[766] ‘Sitting on the same bed, dall 5 dng, kissing and embracing, — all this 
has been declared by the learned to constitute Adultery of the Highest 
.Degree.’ 

And Vydm — 

[767] ‘When a man and a woman lean upon each other on the same bed or 
seat in a solitary place, catching hold of each other’s hair, — ^tliis should' 
be regarded as Adultery of the Highest Degree.’ 

[768] ‘Offering assistance, flirting, touching of ornaments and clothes, 
sitting on the same bed, — all this has been declared to be Adultery, — If 
a man touches a woman in an improper place, and the woman, on being 
so touched, condones it, — all this, when done with mutual consent, 
has been declared to be Adultery’ — (Manu 8.357-358), 

'Offering assistance' — doing some helpful service. The reading in some 
places for 'upakdra' is \upachdra', which means ‘sending of betel -leaves, etc,’ 
— ‘Flirtation’ is dalliance. — ^Adultery'— i,e, of the Highest Degree, — 'Improper 
place' — e.g. the Breasts. 

Ndrada — 

[769] ‘If through arrogance or stupidity, a man were to say vauntingly — 
“I have enjoyed her before”— this would be Adultery.’ 

[770] ‘If one catches hold of the hand or the hair or the clothes of a harlot, — 
or say to her “Stay, stay please”, — ^all this would be Adultery.’ 

The ‘harlot’ has been mentioned only by way of an illustration; what is 
meant is that if a man behaved in the stated manner towards any woman 
except his own wife, it would be Adultery. 

Brhaspati {2S, 9)— 

[771] ‘For the three degrees of Adultery, the lowest, middle and highest 
penalties shall be inflicted; the fines may be heavier in the ease of the 
culprit being specially wealthy.’ 

That is, in connection with the three degrees of Adultery, the lowest, 
middle and highest amercements respectively shall be the penalty inflicted ; 
and there may be lieavier fines in the case of wealthy offenders. 

Manu {S.So4 :) — 

[772] ‘A man who engages in secret conversation with another man’s wife, — 
and if he has been previously accused of similar offence, — should suffer 
the first amercement.’ 

I'hat is, if a man has previously been accused of intimacy with a woman, — 
and yet he engages, in secret, in conversation with her, beyond the proper 
limits, — ^lie should be punished with the first amercement. 

Again — 

[773] ‘If, however, he is one who has not been previously accused, — and 
converses with her for some good reason, — he does not incur any guilt; 
as there is no transgression on his part ’ — (Manu 8.355). 
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That is, in the case of a man who has not been previously accused, if 
he, for some good reason, engages with her in conversation, even beyond 
proper limitations, there is nothing wrong in this. 

But even for the man not previously accused, if he engages in conversa- 
tion with another’s wife in a solitary place, he does incur guilt;- — as declared 
by the same authority. 

[774] ‘If a man converses with another’s wife at a watering place, or in a 
forest, or in a house, or at the confluence of rivers,— -he incurs the guilt 
of Adultery’ — 8.356). 

Says Manu (8.361) — 

[775] ‘One should not converse with the wives of other men, when forbidden ; 
if, on being forbidden, he does converse, he should be fined one Bii- 

"Forbidden" — ^i.e. told by her husband and other relatives not to talk 
to her. 

Ydjnavalkya (2.285) — 

[776] ‘If on being forbidden to converse with a man, the woman converse with 
him, she is to be fined 100, and the man 200. If both of them have been 
forbidden, and yet keep on their conversation, both should be pimished 
as for Adultery.’ 

The woman has been forbidden to talk to a certain man, and yet if she 
talks to him, she should be fined 100 Pams ; — ^if it is the man who has been 
forbidden, and yet he goes on conversing with her, he should be fined 200 
Paruzs ; — if both have been forbidden, and yet they carry on their conversa- 
tion, then each of the two should suffer the first amercement. 

Manu (8.302-363)— 

[777] ‘If one carries on secret conversations with the wives of dancers, etc., 
or with slave -girls attached to a single master, or with female mendi- 
cants, — he should be made to pay a small fine.’ 

This is, — wdth one’s own slave-girl who is attached to a single man, — or 
with a female ascetic, — ^if one converses in secret, he should be made to pay 
a fine less than a Suvarna-. 

Vianur^ 

[778] ‘By whatever limb a man misbehaves, that limb should be cut off; or 
a fine of eight and thousand imposed; except in the case of a Bmhmana 

who is immune from punishment.’ 

■ ■ ■ 

That is, the Brdhnana is immune from corporal punishment. 

Manu (8.352 ).— 

[779] ‘Those three classes of men who are addicted to intercourse with the 
wives of other men, — ^the King shall banish after branding them witii 
terror-inspiring punishments.’ 

"Three classes of men" — Le. the three non-BrdJmiana csistes. — " Terr'or 
inspiring ’ — ^siicli as the cutting ofi of Ear, Nose and so forth.* 


* What is meant is that when the King has found out that a certain man is 
addicted to the vice of associating with other men’s wives, he should brand him — 
by cutting off his ears or nose, — ^and then banish him. This refers to repeated 
acts — {Medhdtithi), 
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In regard to caseS; of Adultery in the inverse order^ says Manu (8.359) — • 

[780] ‘In cases of Adultery, the non-Brahmana deserves the death -penalty.’ 
Matsya-Purdna — 

[781] ‘A man who brings about the meeting (between the man and the 
woman), — and lie who pro^ddes the place for their meeting. — should be 
punished like the Adulterer himself.’ 

The ^ Sanchdraka ^ — is the person who brings them together, and the 
^Avakdshada" is one who provides the place of meeting. 

That all this penalty does not apply to intercourse with women who 
are not the wives of any particular persons, — has been declared by Manu 
(8.362)— 

[782] ‘This rule does not apply to the case of the wives of dancers and 
singers; nor to those who make a living by their wives; as these men 
themselves bedeck their wiws and secretly bring about their meeting 
with other men.’ 

‘CMrann’ is the Dancer. — ^According to the assertion tliat ‘the Wife and 
the Son are one’s own body the term ‘dfmaw’ (in the compound ’ ) 

stands for the vnfe; hence the dancer and others are so called because they 
make a living through their wives; in fact they themselves deck out their 
wives and bring them into contact with other men; — ^hence intercourse with 
these does not involve punishment for the offence of the penalty 
for ‘intercourse’ remains in this case also; and this will be described under 
the section dealing with the Bandhakl (Harlot, Courtesan). 

Ndrada — 

[783] ‘Intercourse with a protected woman in another man’s house has been 
regarded as culpable Adultery; not so when the w'oman has come to 
the man’s house and made advances to him,’ 

In the case of a woman kept by another man, intercomse with her is 
culpable, and renders the man punishable only if it is another man’s house. 
In case, however, the woman of her own will comes to the man’s house 
and lends herself open to intercourse, even that culpability ceases. 

Visnu — ' 

[784] ‘The wife of a man who has forsaken her without fault, the wife of one 
who is impotent, or incapable,— if one has intercourse wdth such a woman 
even at her own home, if she is wdlling, he is not liable to punishment.’ 

In the ease of the wife who has been forsaken by her husband, or of one 
whose husband is impotent, or incapacitated,— if she is wdlling, and the man 
meets her at her own house, there is to be no punishment. 


Sexual Intercourse— Rape 
Says Manu (8.364) — 

[785] ‘If a man violates an imwilling maiden, he deserves immediate death; 
if he violates a willing one, and iif of the same status, he shall not suffer 
death.’ 

If a man of the same caste has intercourse wdth an unwilling maiden 
he should be killed, — not when she has been willing. 
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[786] ‘An inferior man, Imving recotirse '.'to a superior maiden, should be 
put to death; he who has recourse to a maiden of equal status shall pay 
the nuptial fee, if her father so wishes’ — {Manu 8.366). 

That is, if a man of lower caste has intercourse with a maiden— “Willing or 
unwilling, — ^lie should be put to death; if he has intercourse with her wdth her 
own and her father’s consent, and he is of the same caste, he should be mad© 
to pay the nuptial fee to the father; but having received the nuptial fee 
paid, she should be married to the same man.* 

This is what has been thus declared by Narada — 

[787] ‘There is nothing wrong in a man having recourse to a willing maiden 
of the same cast© as himself; but he has to marry her after having 
adorned her and honoured her.’ 

Shankha — 

[788] ‘If the maiden is of the same status as the man, he should pay her 
the nuptial fee, present her with ornaments and a double dowry, and then 
marry her.’ 

That is, if a man has had intercourse with a maiden of the same status as 
himself, he should give her double the amounts of (a) nuptial fee, (b) orna- 
ments and (c) dowry; and then marry her. 

[789] ‘If a man wantonly defiles a maiden tliroiigh sheer audacity, his two 
fingers should be instantly clipped off ; and he should also be fined 600.’ 

That is, if a man approachevS an unwilling maiden of the same caste and, 
forcibly thrusting his fingers into her, defiles her, — ^his two fingers shall be 
cut off; and he shall also be fined 600. f 

[790] *A man of equal status defiling a willing maiden shall not suffer 
amputation of the fingers ; he shall be made to pay a fine of 200, in order 
to prevent its repetition.’ 

One who defiles a willing maiden by thrusting bis fingers into her. — 
^ Of eqval statm^ — of the same ca-ste.| 

Narada — [These texts are really from Mami 8.365 and 369) — 


* According to Medhatithi and Vivadaratnakara (8,402) this refers to cases 
where there has been consent on the part of the maiden.— ‘J/ th& Father wishes^— ^ 
In ease the Father does not consent to receive it, the fee shall be paid to the King 
as fine, and the maiden may be given to the lover, — or if she has ceased to love him, 
to some one else. If the man has ceased to love the girl, he shall be compelled to 
marry her — {Medhatithi). 

t Even when the maiden may have been willing, if her parents and relatives 
are close by and their presence is not heeded by the man, who, through sheer auda- 
city, — and relying upon the girfs love for liimself — defiles her, then either his 
fingers shall be cut off, or he shall be fined 600. — According to some people, what 
is meant is that if a man defiles a maiden of a low caste, he shall not suffer death, 

only his fingers shall be cut off— 

X The preceding text refers to a case where the act has been audacious ; the 
present text refers to a ease where it has been done secretly, by stealth — Or the 
meaning may be as follows — If a maiden happen to be in love with a certain man, 
and having had intercourse with him has lost her virginity, — then, since the girl 
was willing, the man, for defiling her, shall only pay a fin© of 200. — Or again, the 
‘defiling’ meant her© may be taken to stand for the touching of the hand or some 
other part of the body, with the motive that if people saw him touching her, they 
would think that she loved him and hence no one els© would seek her hand and she 
would, of necessity, be married to himself— (Afed^ai^W). 
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[791] Mf a maiden approaches a superior man she shall not be made to pay 
a fine; if, however, she courts an inferior man, she shall foe kept confined 
in the house,’ * 

[792] ‘If a maiden defiles another maiden, her fine shall foe 200; she shall 
also pay the double of her nuptial fee f and shall also receive ten lashes,’ 

'Kivryat " — defiles her by thrusting fingers into her. — "BMpha ' — ^lashes 
with ropes or tree -shoots and such things. 

[793] ‘If a woman defiles a maiden, she shall foe immediately shaven off; 
or shall suffer the amputation of her two fingers, and shall also be 
paraded on an ass.’ 

That is, if a woman defiles a maiden by thrusting her fingers into her, 
she shall have her head immediately shaven off; if she repeat the act, her 
two fingers shall foe cut off and she shall foe paraded on an ass through the 
public streets. 

Yajnavalkya (2.287-288) — 

[794] ‘If a man carries avray an adorned maiden of the same caste, he shall 
suffer the highest amercement; if he takes her away unadorned, he shall 
suffer the lowest amercement. If the maiden is of a superior caste, he 
shall suffer death.’ 

[795] ‘In the case of willing maidens of inferior caste, there is no offence; 
in other cases, punishment should foe inflicted. — For defiling a maiden 
of inferior caste, the man’s hand shall be cut off; if the maiden is of 
superior caste, he shall suffer death.’ 

' Adornefr — i.e. promised in marriage to another man. — ‘Uitomam’ — 
the highest amercement. — '‘Anyatha ^ — ^if she is unadorned^ then Adhaman " — 
— i.e. the lowest amercement. — ^If it is in the inverse order, — -i.e. the maiden 
is of superior caste, — then the man of the lower caste should suffer death. — 
^Anyathd ’ — i.e. if the maiden has been unwilling. 

Again— 

[796] ‘If a woman, proud of her relations and her qualities, passes over her 
htisband, — ^the King shall have her devoured by dogs in a frequented 
place,’ 

That is, through pride of her wealth, brothers and her beauty and other 
qualities, if a woman disregards her husband and misbehaves -with other men, 
her the King shall have devoured by dogs in the presence of people. 

[797] ‘The offending male shall be made to lie down upon a red-hot iron- 
bedstead ; they shall put wooden logs over him so thaf the sinner may 
be burnt to ashes ’ — (Manu 8.371-372). 

That is, the man with whom the said woman has misbehaved, and who 
has had recourse to her tlirough pride of power, — ^the King shall ..make to 
lie ^own upon a heated bed of iron and burn him alive ; and the men in charge 


* Approaches' — ^has intercourse with. — ^Courts' — tries to have intercourse 
with — {Medhdtithi). 

t 'Nuptial Fee ’ — the exact amount shall depend upon the girl’s beauty, fortune 
and other qualities — {Medhdtithi)^ 

'Double' — of 200 (the said fine); i.e. 400 will go towards the Nuptial Fee — 
V ivddaratndJcara p. 403). 
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of killing him should throw upon him wooden sticks, sufficient to burn him to 
•ashes. ■ 

Mami (8.385)— 

[798] ‘The Brahrmna, approaching an unprotected K§aUnya <)T\Vmshya 
or Shudra woman, shoiild be fined 500; and 1,000 for approaching a 
woman of the lowest order,’ 

'Antyaja'' is the washerman, the cobbler and the like. * 

[799] ‘If a man convicted of and punished for Adultery with a woman 

commits the same offence after a year, his fine shall foe double.— The 
same also in the case of intercourse with a Vrdtyd (Apostate) woman, or 
with a woman ’ — (Manu ^.ZlZ), 

When a man has been convicted of Adultery, — ^if, after a year, he is 
coiivieted of the same offence with the same woman, his fine shall be double 
the amount of his former fine. 

^With a Vrdtyd woman, etc. etc.’ — '‘Vrdtyd'' is born of a Vrdtya father; 
and the Vrdtya is one who has fallen o^ from righteous conduct (an Apostate) ; 
according to the explanation provided by Hdnta, that — ‘the Vrdtya is one 
who has given uiJ all duties and righteousness’.— According to Haldyudha 
however, the Frdtyd girl is one who has remained unmarried beyond the 
marriageable age. — ^The penalty for intercourse with Vrdtyd girl or a 
CMrjddla girl is a fine of 1,000 Fana$.— This has to be doubled if the act is 
repeated. The implication of this is that in the case of all offences, 
repetition involves double the penalty of the first olSence. f 
Says Ydjnavalkya (2,29Z)— 

[800] ‘If one has recourse to a Chdryidla woman, he should be branded with 
an ugly mark and banished; — ^for a similar offence, the Shudra shall be 
branded only.f — If a ChdTVidla has recourse to a noble woman, he 
should suffer death.’ 

"Anhabandha\ ‘ugly mark’, is the mark in the shape of a headless 
person; with this mark should the man of one of the three higher castes 
be branded and then banished. 

‘The Shudra shall be branded only ''; — ^what this ‘only’ precludes is 
Banishment only; hence this is not incompatible with the declaration that 
for having intercoiu’se with a Ckdnddla woman, the Shudra shall suffer death. 


* According to Aledhdtithi, the Chav^ddla and the rest. 

^ The law in this matter has been thus summed up by Medhdfitki: — (a) For the 
Brdhmana having intercourse with a protected woman of any of the four castes, 
the fine shah be 1,000, — in addition to this, for having intercourse with the wife of 
a Vedic Scholar, there shall be both Banishment and landing ; while in other eases, 
there shall be Banishment only: — (5) for intercourse with an unprotected woman, 
the^fine shall be 500, in addition to Branding and Banishment; — (c) for the Non- 
Brdhmana, the penalty is death, for approaching any protected woman ;~(d) for 
approaching a willing womair, he shall be fined 1,000 and also be branded and 
banished. — Though the ‘unprotected’ woman may he regarded as ‘another man’s 
wife’ by reason of her having undergone the marriage -rites, yet, in reality, by 
becoming loose in character, she practically ceases to be her husband’s ‘wife’. 

t According to Medhdtithi, the Vrdtyd is the unchaste woman who has had 
intercourse with several men; or the village slave-girl who has several masters. 
He has rejected the explanation that the name applies to a girl who has remained 
unmarried too long. 

i The Mitdksard reads ^antyah' or ^ankyah', and explains the meaning to be 
that ‘the Shudra becomes an Antya, i.b. Chanddh: 
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For the " A^itya'' — i.e. the OMw^dZa— having recourse to a ‘noble woman' 
— i,e. a woman belonging to one of the three higher castes, — there shall be 
death.*' 

iliaww (8.374)—., , 

[801] ‘The Shudra having intercourse with a twice -born woman, protected 
or unprotected, shall be deprived of his limb and his entire property, 
in the case of the unprotected woman, — and of everything, in the case 
of the protected woman.’ 

If a, Shudra has intercourse with an unprotected twice -born woman, — 
one of his limbs shall be cut ofi and his entire property confiscated r the one 
limb to be cut off in this case is the generative organ; as is clear from the 
followdng words of — 

[802] ‘For having recourse to a twice-born woman, the cutting off of the 
generative organ and the confiscation of entire property; if the woman 
is a protected w^oman, death shall be the further penalty.’ 

That is to say, if the Shudra has intercourse with a, protected twice -born 
woman, — he has to suffer all that has been just said, and in addition, death 
also. This is what is meant by his being ‘deprived of everything’ (Text 801). 

[803] ‘The Vaishya shall be imprisoned for a year and then fined 1,000 
Panas; the Ksattriya shall be pimished with a fine of 1,000, he shall also 
suffer the sharing of his head with urine’- — (Manu 8.375). 

For having recourse to a protected BrahmaT^ia wmman, the Vaishya shall 
be kept imprisoned for one year and then fined 1,000 Panas; for a similar 
offence, the Ksattriya shall pay the same fine, and also have his head shaven 
with the urine of the ass. t 

[804] ‘If the Vaishya or the should have intercourse with an 

unprotected BrdJmiaTux woman,-~the Vaishya should be fined 500 and 
the Ksattriya 1,000’ — 8.376). 

This is easily understood. The lighter penalty for the Vaishya is meant 
for associating with a Brdhmana woman who is as bad as a Shudra ; in the 
case of other Brdhmamz women, his punishment shall he the same as that for 
the Ksattriya* 

[805] ‘The saihe two, misbehaving with a protected Brdhmana w^oman, 
should be punished like a Shudra, or burnt in a fire of dry grass’ — (Mami 
8.377). 

‘ The same two’ — ^i.e. the Ksattriya and the Vaishya* — ‘With a 
woman’ — who is endowed with high qualities; this is what is meant; hence 
there is no incompatibility with the penalty of 1,000 (prescribed in Text No, 
803) [which is applicable to cases of the ordmary Brdhmana woman]. — 
‘Like a Shudra' — ^i.e. they should have their entire property confiscated, 
the penis cut off and put to death (as laid down in Text No. 801). — In 
the event of their being burnt in a fire of dry grass, — ‘the Vaishya shall be 


* The first of these rules applies to the twice-born person who has committed 
the Adultery and is unwilling to perform the prescribed expiatory penance ; in addition 
to the punishment here laid down, the man should also be feed 1,000; — ^the ‘ugly 
mark’ is the sign of the female organ; — ^in case the man is prepared to perform the 
expiatory penance, he shall be only jSned 1,000 — {Miidksar^* 

t For ^sahasram dandy ah\ the generally accepted reading in Manuks text is 
" sa7wasvadandyah\ ‘ puiiishabie with confiscation of his entire property’. 



158 

burat up in- red grass, and. tlie iT^a^ni/a- -wrapped Bp in reed-ieaves— as laid 
do-wn by VasMsfliai so, that they have to be wrapped,:Bp, in .grass and then 
burnt, 

[ 806 ] * * * § The Brdhniam having recourse to a protected -6rd/mana by force 
should be fined 1,000; if he meets one who is willing, he shall be fined 
500’ 8.378). 

[807] *In cases where the death-penalty is prescribed, it shall be tonsure for 
the jBfd^mana, and actual death for others,’ 

For the BrdhnaT^a^ tonsure shall be the ‘ death -penalty ’ ; for others, it 
will be actual death. 

[808] ‘ Verhy the King should not put a Brdhmana to death, even though he 
foe steeped in all sins; he should banish him from his kingdom, unharmed, 
along with all his property 8.380). 

This banishment is meant for cases of repetition of the offence in question. 

[809] ‘There is no sin on earth greater than the killing of a BrdMnana; hence 
the King should not ev’en think of putting him to death.’ 

This is quite clear, 

[810] ‘If a Vaishya has recourse to a protected Ksattriya woman,-- or a Ksat* 
tfiya to a Vaishya woman, — ^both these deserve the same punishment as 
that in the case of the unprotected Brdhrmna woman’ — [Manu 8.382). 

‘The same punishment’, — ^i.e. fines of 500 and 1,000 Pamis respective^. 
— ^This slight penalty is meant for cases where a highly qualified Vaishya has 
recourse to a Ksattriya woman with no qualifications f; in other cases both 
are to foe fined 1,000. 

[811] ‘The Brdhmana, having recourse to a protected Ksattriya or a protected 
Vaishya woman, should be fined 1,000. A Ksattriya or a Vaishya having 
recourse to a Bhudra woman should be fined 1,000 J — {Manu 8.383). 

‘Te’ — ^the Vaishya and the Ksattriya women. — "Bhudra woman '* — ^who 
is protected. 

[812] ‘In the case of the Vaishya having recourse to an unprotected Ksattriya 
woman, the fine shall be 500; the Ksattriya shall pay a fine of 500, or 
suffer tonsure with urine’ — {Manu 8.384). 

That is, if the Ksattriya has intercourse with a protected § Ksattriya 
woman he should have his hair wetted with urine and then shorn, or he 
should be fined 500. 


* Even though the woman may have lost her chastity, if she continues to be 
protected by her father, brother or other relatives, — and a Brdhmana has intercourse 
with her by force, — ^he should be made to pay 1,000. If, however, the woman is 
still chaste and protected, the man shall pay the fine of 1,000 and shall also be 
branded and banished — {Medhdtithi). 

Medhatithi' s explanation is different : the heavier punishment for the Ksattriya 
is justified on the ground that, being entrusted with the task of protecting the 
people, if he takes to offending against morality, he incurs a greater sin. 

t According to the Mitdksard or 2.286 and the Viramitrodaya, p. 507, this 
refers to cases of women other than the wife of a Teacher or of a Friend. 

§ The context would make the KsoMriya woman also improtected; but the 
printed text and Ma both read "guptd'*^ 
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[813] ‘Tlie: recourse .to aa unprotected Ksattriya woman 

or an unprotected Vaishya woman,' or a Shudra woman, should be fined 
500; and. 1., 000 if he has recourse, to a- woman, of the lowest order’ 

. . . , — (lfa»w 8.385)» ' 

The Shudra woman also is meant to be one wdio is unprotected. — 
"‘Antyaja’^ is one born in the lowest order, i.e. the GhmidCda and the rest; if 
BrdhTrmua has intercourse with a woman of this order, his fine is to be 
1,000 Punas, 


Other Misdemeanours 

[814] ‘Neither the Mother nor the Father, nor the Wife, nor the Son, deserves 
to be forsaken; he who forsakes them, without their being outcasts, 
should be fined 600 ’—(Jf ami 8.389). 

The meaning is clear. 

[815] ‘If a Sacrificer dismisses an Officiating Priest, or if the Officiating 
Priest forsakes the Sacrificer, — each being efficient in his work and free 
from disqualifications — his punishment shall be 100 ’ — (Manu 8.388). 

This fine of 100 is to be indicted upon one who does the forsaking in 
course of the performance, — ^without any fault of the person concerned. 

[816] ‘If a BrdhmanA^, through arrogance and greed, makes sanctified twice- 
bom persons do servile work, against their will, he shall be fined 600 
by the King ’ — {Manu %A12), 

'Servile work' — ^i.e. work generally done by slaves; e.g. washing of the 
feet and the like. 

Matsya Purdna — 

[817] ‘A man who brings about the meeting (of the man and woman), — and 
ho who provides the place for their meeting, — should be punished like 
the Adulterer himself.’ 

That is, the man who helps the woman or the man to meet, and he 
who provides the place of their meeting,-— should both be punished like the 
Adulterer. 

Brhaspati — 

[818] ‘If a man violates a woman forcibly, his entire property shall be 
confiscated, and having his penis and scrotum cut off, he shall be paraded 
on an ass.’ 

[819] ‘If a man violates a woman by fraud, his punishment shall be that 
his entire property shall be confiscated and having been branded with 


According to Medhdtithi, tins refers to only, not to Twice-born 

men; the meaning is that if a Pm/iwana makes his feilow-castemen do such servile 
work as the washing of feet, removing of ofiai, sweeping and the like, he should be 
fined 000, if he does so through greed ; if he does it through malice, the fine should 
be heavier. 

600 ' — Punas are meant — says Apardrka, 
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file mark of the female organ, he -shall' be banished from the city ’ * — : 

23.10-11). 

[820] ‘If a man has interconrse with a woman of equal caste, his pimisliment 
shall be the last amercement; if with a woman of an Inferior caste, half 
of that; bnt if a man has intercourse with a woman of a superior caste, 
he should suffer death 23.12), 

If a man has recourse to an unwilling woman by force, his entire property 
should be confiscated, and his penis and scrotum being cut out, lie should 
be paraded mounted on an ass.^ — ^If one approaches a woman of equal caste, 
through a messenger and other means, — ^his punishment shall be the ‘to’— • 
i.e. the highest — amercement,— Without having recourse to force or fraud, 
if a man invites and has intercourse with a woman of the inferior — Shndra-— 
caste, who has had connection with, another man, he shall suiter the middle 
amercement.— If one has recourse to a woman of superior caste, in any 
manner, he should be put to death. 

Says Manz^ (9.233) — 

[821] ‘If a man violates his Teacher’s bed, he should be branded with the 
sign of the female organ; if he drinks wine, with the sign of the Tavern; 
if he steals, with the mark of the dog’s foot; if he kills a BrdJmmm, 
with the mark of the headless man.’ 

‘Stealing’ here stands for stealing gfoM. 

Ydjnavdlkya — 

[822] ‘Within one’s own caste, the fine shall consist of the highest amerce- 
ment; if the man has recourse to a woman of an inferior caste, the 
middle amercement; if with a woman of a superior caste, the man shall 
be put to death and the woman’s Ear, etc, shall be cut off.’ 

‘Ear, etc " — ^The ‘etc.’ includes the Hair. Hence in the case of Brhaspati^s 
text also (No. 820 above), the ‘death’ of the man is to be accompanied by 
the cutting off of the Ears and Hair of the woman. 

Visnu — 

[823] ‘For intercourse with a cow, or with a woman of the lowest order, 
or with a woman of the highest caste, — the penalty is death.’ 

‘lowest’ — ^xmtouchable. 

Ndrada — 

[824] ‘Mother, Mother’s Sister, Mother-in-law, Maternal Aunt, Father’s 

Sister, Aimt, Friend’s Wife, Pupil’s Wife, Sister, Sister’s Friend, 
Daughter-in-law, Daughter, Teacher’s Wife, a Sagotra Woman, a Woman 
Refugee, a Queen, a Female Ascetic, a Nurse belonging to the highest 
caste; — if a man has intercourse with any one of these, he is to be 
regarded as a Violator ih^ Teacdm and for him there is no other 

punishment except the cutting o:fi of his penis.’ 

‘Mother’ here stands for the Father’s wife, other than one’s own mother. 
If one has intercourse with any one of these twenty, his penis should be 
cutoff. 


* The printed text has omitted one text, and made a jumble of the two texts, 
yf^hich are found in ikfa and also in Jolly’s translation. The explanation provided 
is also defective in the printed text. 
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TMs mle is 'meaiat for cases, where 'the woman is a ‘protected* one. 

, Ydjmmalhya— 

[825] ‘Father’s ".Sister, Mother’s Sister,- Maternal Aunt, Daughter-in-law, the 

. Teacher’s ■ own Daughter,— if one has recourse to any of 

these, he is a Violatof of the Teacher'' s Bed; Ms organ should be cut off and 
he should be put to death; so also the woman if she had been incited 
with lust.’ 

From among the six persons here mentioned, if any has been in love 
with the man and hence has intercourse with him,— she also shall be put 
to death after having her organ cut off. 

Says Apastamha--— 

[826] ‘If a person of noble birth has intercourse with a woman, he 

should be ruined.’ 

That is, ii B> BrdhmarjM has intercourse with a Shudra woman — ^who has 
not had intercourse with any other man— he should be ‘ruined’ — ^i.e. banished. 
In continuation of the wovd ^ Shudrasya^ ^ Qotania says — 

[827] ‘[If the 8hudra\ has intercourse with a woman of noble birth, Ms 
penis shall be cut off, and Ms entire property confiscated. If the woman 
is a protected one, he shall be put to death also.’ 

‘ Woman of noble birth'' — Le» one belonging to one of the three Mgher 
castes. ■ 

Apastarnba — 

[828] ‘If a ShUdra hm intercourse with a woman of noble birth, he shall 
be put to death, and his wife shall be confiscated.’ 

If the Shudra commits the said offence, the King should ‘confiscate* 
Ms wife, — i.e. enaZuve her. 

The method of putting him to death has been laid down by Baudhdyana — 

[829] ‘One should burn the iS'Mdm in a fire of reeds.’ 

That is, if he has intercourse with a woman of a twice -born caste. 

^ Kata' is reeds. 

In continuation with the term ‘one having intercourse with a BrdhmaTia 
woman’, says Yamu— 

[830] ‘The King shall put the Shudra to death on a heated iron -bedstead ; 
and he should consume the sinner on it by means of wood-logs, leaves 
and grasses.’ 

And Hdrlta — 

[831] ‘If a man violates the bed of a superior person, the Edng shall have him 
bound up and devoiued by dogs.’ 

^Superior person' — ^i.e. one belonging to a higher caste, 

^Violates the bed' — ^i.e. has intercourse with Ms wife. 

Says (rotoma — 

[832] ‘If a woman has intercourse with a man of inferior caste, the King 
shall have her devoured by dogs.’ 

And Vashistha — 

[833] ‘If a Shudra has recourse to a BrdhmaTiM woman, he should be wrapped 
up in straw and thrown into fire; and the woman’s head should be 

II 
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shaved, and sprinkled with butter and she shoiild be paraded naked 
on the public road on an ass; it is believed that in this way she 
becomes purified. — ^If a Vaisfiya hB,B recourse to a Brdhmana woman,, 
he should be wrapped up in reed-leaves and thrown into fire; and the 
woman’s head shall be shaven and sprinkled with butter and she 
should be paraded naked on the public road on an ass. It is believed 
that thus she becomes purified.— If a Kmttriya has recourse with a 
BrdTwmrm woman, he should be wrapped up in reed -leaves and thrown 
into fire; and the woman should have her head shaven and sprinkled 
with butter, she should be paraded naked on the public road on an ass. 
It is believed that thus she becomes purified. — Similarly when a Vaishya 
has intercourse with a KsaUriya womMi; or a Shudra with a Vaishya 
ov Ksattriya ■womBxiJ' 

"Mahdpatha^ is public road. 

Yama — 

[834] ‘If a BrdhmaTia woman, maddened with infatuation, lias recourse to a 
Shudra, the King should have her devoured by dogs, at a place occupied 
by executioners. — If a Brdhma'^a woman has recourse to a Kmttriya or 
a Vaishya, her head shall be shaven and she shall be paraded on an ass.’ 

^Occupied by executioners'^, — ^i.e. of men who are in charge of slaughtering- 
places. 

Says Brhaspati — 

[835] ‘When a woman comes to a man’s house, and having excited his 
concupiscence by touching him and such other means, makes advances 
to him, — ^it is the woman that should be punished; the penalty of the 
man being only half of it; the nose, ears and lips of the woman shall be 
cut ofit, and having been paraded in the streets, she shall be thrown 
into water; or she may be devoured by dogs in a crowded place.’ 

In continuation of the term ‘should put to death’, Visim says — 

[836] ‘The woman whose husband is impotent, who has never had intercourse 
with her husband, and who has broken her faith with him.’ 

All these circumstances taken together constitute an ofienee that- render 
the woman liable to the death-penalty. 


With reference to monetary fines, says Kdlydyarm — 

[837] ‘Women who are not independent should not be arrested; it is the 
man who is at fault; she should be chastised by her own guardian; and 
the King shall make her over to her guardian.’ 

‘Arrested’— for being punished. But the King shall make her over to 
the man who may be her guardian; that is, the fine leviable on the woman 
should be realised from her guardian (husband), 

Kdtydyana — 

[838] ‘If a woman whose husband is away is caught misbehaving, she shall 
be kept confined till her lord comes back.’ 

I IB 
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is mlsbehavioiir, adultery. 

In the Jfags|/a-Pwratia, we read — 

[839] *If a man' forcibly violates' the wife of another man in any manner, his 
penalty shall be death, and no blame would attach to the woman,’ 


Penalties eoe Pbostitetion 

Vydsa — . 

[840] ‘For intercourse with a woman kept by another man, the punishment 

is a fine of 50 and for forcible intercourse with a prostitute, the 

fine has been declared to be 10 

"^PafamrwMhd^'iB a harlot who has been kept by one of her paramours, 
Yajnamlhya— 

[841] ‘For forcible intercourse with a slave -girl, the penalty has been declared 
to be 10 Pat^5. If several men have intercourse with her without her 
consent, each of them shall be fined 24 PmjMs,^ 

[842] ‘A man having misplaced intercourse with a woman, — or having, 
through intense passion, intercourse with a male, — or with a female 
ascetic, — shall be fined 40 PayrnsJ" 

(a) If several men have intercourse continuously with the slave -girl 
without her consent, — each of them shall be fined 24 Pa'tms ; — (6) if one makes 
thrusts into the woman’s mouth or other wrong places ; — (c) if he has inter- 
course with a male, through intense passion. — "Pravrajitd^ is the female 
ascetic. 

Says Ndrada — 

[843] ‘For having recourse to an animal, the fine is 100; — in the case of cows, 
the middle amercement; and the same in the case of Chdnddla women,’ 

' A tikrdman ^ — Having recourse to; — ^he should be fined 100 Panas, 

Again — > 

[844] ‘A Brdhmaim having recourse to a cow should be fined one Suvar^J* 

The ‘middle amercement’ (laid down in Text 843) is for the Vaishya 
and the Ksattriya; because for the Shudra, death has been previously pre- 
scribed as the penalty for the same ofience [vide Vi^nu^s Text, No. 823 above]; 
and as for the Brdhniaim, — ^manujottama ^ — ^the subsequent line (Text 844) 
has laid down one Suvarna as the penalty. 

Again— ■ ■ . 

[845] ‘A twice-born man having recourse to a prostitute should be fined 
the same amount as the fee of the prostitute.’ 

The ‘Prostitute’s Fee’ is 500 Pai^s; this same amount shall be the fine 
imposed upon a Brdhmaria having recourse to a prostitute. 

Says Vydsa — 

[846] ‘If wicked men have recourse to a woman who has been previously 
enjoyed by several men, — the woman shall be pimished like a prostitute, 
not like another man’s wife.’ 
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'Ddravaf — Le, like the regular wife of man of family.^ 

' Nmrada-— 

[847] ‘For on© having recourse to a woman intercourse with whom is not 
right, proper punishment shall be inflicted by the King; as regards the 
declaration of the Expiatory Rites, that is only meant to be purificatory 
of the sin involved,’ 

As for the following text — 

[848] ‘Having committed sins, if men are punished by Kings, they become 
free from sins and go to heaven, in the same way as good and righteous 
men’ — {3Ianu 8.319) — 

this refers to ‘punishment’ in the shape oi Expiation, m is clear from 
the context in which the text occurs ; as in the Kalpataru, the text has been 
quoted in the section dealing with the rule that the stealer of gold should 
be killed with a bludgeon.f 


* Vachaspati Mishra has apparently read and understood this text wrongly; 
the reading found in othet places is gachched yastdm narddhamah tasya 

veshydmdich^hanti which means— ‘if a man has recourse to a woman as 

described, he is to be fined as for intercourse with a prostitute, not as for inter- 
course with another man’s wife\ — ^This right reading is found in Vivddaratndkara, 
p. 405 also. 

t In the Manusmrti itself, it is in the same context that this particular text 
occurs. It is interesting to note that Vachaspati Mishra invokes the Kalpataru, 
and not the original Smrti itself. 


CHAPTER XVI 


Duties of Men and Women 
Preliminary Note 

. “Tboiigh the appearance of Hxishand and Wife as PlaintiS and Bespon- 
dent at the Royal Court has been forbidden, — ^j^'et it is quite possible that the 
Bang may have to hear indirectly of their dereliction of duty towards each 
other; and in that case it becomes his duty to bring them to the path of 
righteousness ; or otherwise, to punish them. This is the reason why this 
subject has been brought in as a Head of Dispute^'' — Vimdaratndhara 
(page 409). 


Says Ydjnavalhya (1.85) — 

[849] ‘During maidenhood, the girl shall be protected by her Father, when 
married, by her Husband, and in old age by her Sons ; in the absence 
of these, by her relations; and the woman has no independence any- 
where.’ 

* Fmwd’ — married;— — ^i.e. Sons. 

Says Brhaspati — 

[850] ‘If the Father does, not give her away in time, — ^if the Husband does 
not approach her “in season”,— and if the Son does not supply the 
Mother with food,— each one of these deserves to be despised and 
punished under the law.’ 

Manu (9.14)— 

[851] ‘They seek not for beauty; nor have they any regard for age; with or 
without beauty, it is the man that they long for.’ 

.Again — ■ , , .. 

[852] ‘During girlhood the woman fears her husband; during youth she 
feels attracted towards him; in old age she cares not a straw for him.’ 

[853] ‘If she is allowed to go about freely and is not restrained by love, she, 
ultimately, becomes positively dangerous; just like a disease that is 
ignored.’ 

Again — 

[854] ‘‘Manu assigned to women Bed, Sitting, Ornament, Lust, Anger, 
Dishonesty, Malice and Bad Conduct’ — (Manu 9.19). 

[855] ‘Knowing such disposition to be innate in them, from the very creation 
by the Lord, — ^the Man should make the best effort to guard them ’ — 
(Manu 9.16). 
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ilfanw (8.335)— 

[856] ‘Be he Ms Father, or Teacher, or Friend, or Mother, or Wife, or Son, 

' or'F — ^there is none who, straying from the path of duty, 

does not have to be punched.* 

[857] *In a ease where an ordinary man should be fined one Kdrsa^a'm, the 
King should be fined a thousand; such is the law.’ 

the Copper Coin is meant. 

The fine imposed upon himself the King shall throw into water, ^ — - 
according to the implication of the following declaration by Guutamm — 

[858] ‘ Fam^ is the lord of penalties.’ 

Says Manu (8.139) — 

[859] ‘ On the debt being admitted to be due, the Debtor shall pay a fine of 
5 per cent; and in the case of denial, twice as much; such is the teaching 
oi ManuJ* [Vide above. Text No. 141.] 

When asked for repayment, if the Debtor denies the liability at home, 
but subsequently, on the suit being filed, he admits it, — ^he should be fined 
5 per cent of the total sum ; and if, even on being sued, he denies his liability, — 
if the debt is proved by means of proofs, he should be fined at the rate of 
10 per cent. 

In connection with Witnesses , says Manu — 

[860] ‘[He who deposes falsely] through Creed, should be fined a thousand; 
if through embarrassment, the lowest amercement; — ^if through fear, two 
middle ones; if through friendship, four times the if through lust, 
ten times the first; if through anger, three times the next; if through 
ignorance, full two himdred; and if through cMldishness, only a hundred. 
— They declare these penalties for false evidence to have been declared 
by the wise ones, for the purpose that justice may not fail and injustice 
may be prevented. — ^The righteous King shall fine and then banish the 
three castes gi^nng false ewdence; but the Brdhmd'im hB shall deprive 
of his clothes (and dwelling).’ 

(a) If one gives false evidence, through Greed, he shall be fined 1,000; — 
(6) if he does so, through embarrassment, 250 P«naa; — (c) if through fear, 
1,000 Parias; — (d) if through friendship, 1,000 Punas;— (e) if through lust, — 
i.e. through desire for the company of the woman concerned, — 2,500 Faims ; — 
(/) if through anger, 3,000 Pams; — (g) if through ignorance, 200 Panas; — 
Qh) if through childishness, — ^i.e. through carelessness, — 100 Panas, — Such is 
to be the pxmishment for giving false evidence.— 

^The three castes giving false evidence'* — ^that is, when a KsaUriya or a 
Vaishya or a Shudra witness gives false evidence repeatedly , — they should be 
fined as aforesaid and then banished from the country; if the same offence is 
committed by a Brdhmana however, he should be only banished — being 
allowed to take all his property with himself. 

Manu (8.139) — 

{861] ‘Two Hundred and Fifty Paims constitute the First Amercement; 
500 Panas, the Middle Amercement; and 1,000, the Highest Amerce- 
ment.’ 



DUTIES OF MEH ANB WOBIEN 


167 


Again — 

f 862] ‘If the^ seller is: related to the .rightful owner, he should be made to 
pay 600; if he is not related, nor one having rightful access to the pro- 
perty,— -he should be dealt with like a thief’— 8.198). 

[863] ‘In this way should a . man be punished for selling things without 
ownership, unintentionally; if he does it intentionally, he should be 
punished like a thief,’ 

^Avaharpah ^ — ^made to pay. — ^Sdnvayah ^ — ^related to the owner; — 
*niranvayah ^ — other people, not related to the owner. — ^Anapasarah " — 
the way by which property moves from one to another, i.e. gift and so forth; 
one who has no such ‘access’, means of getting at the property concerned. — 
*Chaurahilvz§am^-^'penB,ltj for theft.— ‘Anena, etc ,\ — what is meant is that 
even when the man is related to the rightful owner,— such as his Brother, — 
if he sells the property intentionally, he should be punished like a thief. 
Again — 

[864] ‘When a man gives money for a pious purpose to another who has 
asked for it, — ^if, subsequently, it is not used for that purpose, then, 
it shall not be given to him ^—{Manu 8.212). 

[865] ‘If, through arrogance or greed, the man should seek to recover the 
gift, — ^he should be made by the King to pay one Suvama, as an 
expiation for that theft*— (Manw 8.213). 

‘ Subseqmntly, etc. ’ —If the man who asked for it did not perform the pious 
act, and yet he received the money, then he should be made to refimd it. — 
In case the money had been promised (and not given), if the man should 
seek to recover it, then it should not be given to him; in case he takes it, he 
should be fined one 



CHAPTER XVII 


Inheritance— Partition 

Section (A)— Time of Pabtition 

Manu has laid down the principal time at which partition is to be 
made — 

[866] ‘After the death of the Father and of the Mother, the Brothers, having 
come together, shall divide equally (among themselves) the parental 
property. While the Parents are alive, they have no power’ — {Manu 
9 . 104 ). 

"Sarnam^ — ^Equally. That is, there is no deduction of the ‘twentieth 
part’ (preferential share Of the eldest Brother). 

It cannot be right to argue that— ‘‘When (in 9.112) has declared 

the deduction of the Twentieth Part, it is only in reference to partition among 
persons whose father is dead; how then can there be an eqmlity in the 
shares ?’ — Because the said declaration of Manu has been made in reference 
to cases where the eldest Brother is possessed of special qualifications,- — or in 
reference to cases where the eldest Brother is specially desirous of having 
the Twentieth Part as his preferential share. 

“That property which is in the independent possession of 
the Father, — of that there could be partition during his lifetime only if he 
wished it ; so that it may be that the Sons shall make the partition after the 
Father^ 8 death; but why should the death of the Mother be condition precedent 
to the partition? The Mother has no right over the property. ^ — ^It would 
not be right to argue that on account of the declaration of Shahkha-— 

[867] ‘That in the matter of partition people whose Fathers are living are not 
independent so long as the Mother is living ’ — 

the death of the Mother must be a condition precedent to partition. 
Because this assertion of SJmnkJuFs is only in praise of a Mother possessed of 
exceptional qualities. And certainly to make the partition dependent upon 
one who has no right over the property cannot be reasonable.” 

Answer — ^In the word the term ’ stands as an Ekashe^a 

compound and hence denotes both the Father and the Mother; so that the 
Mother' 8 property also becomes indicated; and it is in the partition of this 
property that the Mother’s death is a condition precedent.* 


* That ‘they have no power’ is in reference to the Father’s self-acquired 
property — says Vivadaxihintdrmni later on, under Text No. 877. 

The Father’s property is to be divided after the Father’s death and the Mother’s 
property after the Mother’s death; such is the view of other Smnis also. But as 
regards the Mother’s property, the Sons are to receive it only if there are no 
Daughters . — "They /lave w power ’—this implies that even during the lifetime of the 
Parents, the property may be divided with their permission--^{Sarvajharidrdya'nxt), 
The Brothers, coming together, should divide, in equal shares, the Father’s 
property after the Father’s death and the Mother’s property after the Mother’s 
death. In view of the other text laying down an ‘additional portion’ for the eldest 
Brother, the present assertion of equality of the partition should be understood as 
referring to cases where the eldest Brother does not desire to have the additional 
portion. • • . If the Father so wishes, the division of his property may be 
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The following objection might be urged — “According to the following 
text of (13.2) — 


made during his lifetime also; as has been expressly declared by Ydjnavolkya 
(2.lU)-~-{Kumka). 

The death of the Parents is productive as well as indicative of the ownership 
of the Sons. — ^The term ‘after the death’ indicates also such circumstances as be^ 
coming outcast or a renunciate and so forth, these conditions being as destructive 
of ownership as death itself. — ‘/w equal shares'* ; — but this also only when the 
Father wishes it so; as asserted by Yajnavalkya (2.114:) — -{Edgkamnanda). 

^ After the Father's death — ^this indicates the time for the dividing of the Father’s 
.property; and '’after the Mother's death' indicates the time for the dividing of the 
Mother’s property. Hence it follows that even while the Mother is living, the 
Father’s property may be divided on the Father’s death, and mce versa. This 
naturally implies that the Father’s property cannot be divided while the Father is 
alive, nor the Mother’s property whhe she is alive — {Bmrtichandrihd, p. 598). 

''Equally', ‘samam’,— -that is, there is to be no setting apart of the twentieth 
part for the eldest Brother.^ — ^This may be held to be inconsistent with what Manu 
himself has declared regarding the twentieth part being set apart for the eldest 
Brother. But in reality, there is no inconsistency ; as this latter declaration refers 
to very special eases, where the eldest Brother may be possessed of exceptionally 
good qaalities.---V day akara has explained the meaning of the present text to be 
that the ‘equal’ division is to be made of the property after its twentieth part has 
been set apart for the eldest Brother. — Haldyudha and Pdrijdta have read "saha* 
in place oi'samam', and the latter has explained it as ‘among themselves’ [so in this 
case the difficulty regarding ‘equal’ shares and the ‘twentieth part ’ does not arise]. — 
"Paitrkam' — includes the Mother’s property also, says Haldyudha, — ^Though the 
term used is ‘ Paitrkam ' {Paternal or Pa/rental), yet the property of the Grandfather, 
etc. is also meant to be included; as ‘property acquired by the Grandfather’ has 
also been declared to be what should be partitioned ; — such is the view of others. — 
As a matter of fact, both of these — the Mother’s property and the Grandfather’s 
property — are meant to be included; but in regard to the Mother’s property its 
partition among the Sons should be possible only if she has left no Daughter or 
Daughter's offsprings (see following Text No. 868) — (Vivddaratndkara, p. 455). 

This text puts out of court the view that ownership is created by birth itself. 
Because the only possible reason for the Sons not being entitled to divide the property 
while the parents are living is that during the ’parents’ lifetime, the ownership of the 
Sons is not there at all — {Ddyabhdga, p. 11).— -This text indicates that the ownership 
of the Sons comes into existence only on the death of the parents — (p. 16); — that 
during the Father’s lifetime, there can be no partition except at the wish of the 
Father— (p. 28). — After the Father’s death also, even though the Sons have acquired 
ownership over the property, it is not right for them to divide it among themselves 
while their Mother is living ; it is only on the death of both Father and Mother that 
the Father’s property should be divided by the Sons among themselves. — ^There is 
no reason for taking the term 'pcdtrkam' as standing for the property of both 
Parents, and for taking the text to mean tha.t ‘the Father’s property is to be divided 
on the Father’s death and the Mother’s property on the Mother’s death’; in fact, 
that the Mother’s property is to be divided on the Mother’s death is declared by 
Manu in another text (9.192) — {Ddyabhdga, p. 58). 

Even though the particle 'cha' is there, the death of both parents is not meant 
to be necessary for the division of the Father’s property. As the Sangrahakdra has 
definitely declared that ‘the Father’s property may be divided even while the 
Mother is living, since the Mother, apart from her husband, has no ownership over 
the property’. Similarly the Mother’s property may be divided on her death, even 
while the Father is living, because so long as the woman’s children are there, her 
husband has no ownership over her property — {Yyavahdranmyukha, p. 94). 

This text clearly indicates that the Sons have no ownership over the property 
of the parents while the latter are alive (p. 525). — ^What is meant is that the time 
for dividing the Father’s property is after the Father’s death, and that for dividing 
the Mother’s property, after the Mother’s death. The particle '’cha' indicates the 
possibility of other times for partition ; it does not mean that both the parents should 
die before the property is divided, because the fact of the Mother being alive can be 
no bar to the dividing of the Father’s property; nor can the fact of the Father being 
alive be a bar to the dividing of the Mother’s property. — ^The assertion that ‘they 
have no power’ only means that they are not free to do what they like, and not that. 
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[868] ‘After the Father has died, the Sons shall divide the Father’s property; 
and the Daughters shall divide the Mother’s property ; and if the 
Daughters are not there, then their oiffspring’ * 

it is clear that the persons entitled to the Mother’s property are the 
Daughters, and in their absence, the Daughter’s sons; so that the Sons can 
have no right to take that property.” 

But that is not so; because this text of Ndrada's does not preclude the 
connection of others [it only asserts the right of the Daughter and her sons].— 
It is for this reason that Manu has spoken of both (Sons and Daughters) 
together, in the following text — 

[869] ‘When the Mother has died, all the uterine Brothers and uterine 
Sisters shall divide the Mother’s property equally ’ — {Manu 9.192).t 

Thus the Property is under the sole ownership of the Father, and it 
can be divided by the Sons only after his death, or even during his lifetime 
if he has become disabled; as has been declared in the following text of 
JShanhha — 


they have no ownership; because the ownership of the Sons over their Father’s 
property comes with their birth— (F»ram«Voda 2 /a, p. 550). 

The meaning of the text is this: After the Father’s death, the Father’s 
property may be divided, even though the Mother may be living; and similarly on 
the Mother’s death, the Mother’s property may be divided, even though the Father 
may be living. There would be no point in waiting for the death of both parents 
before dividing the property of anyone of them — {Pardaharmnadlmva^ pp. 326-327). 

* The term '^putrd^ (Sons) serves to indicate that all kinds of Sons — even the 
Ksetraja — ^are meant to be included ; so what the text means is that, if any of the 
twelve kinds of Sons is there, no one else is entitled to the property. — ‘‘Pituh^, ‘of 
the Father’, is meant to show that if there is any property acquired by any of the 
Brothers through learning and such other means, that is not meant to be divided 
along with the Father’s property. — ^Xhe Daughters shall divide among themselves 
the Mother’s property ; — if there are no Daughters living, then their offspring shall 
divide the property among themselves; the pronoun "taP in the compoimd ^tad- 
anvayah^ (‘their offspring’) must refer to the Daughters which is the noun nearest to 
it. Such also is the opinion of Lak^^dhara, The Prakdsha and the Pdrijdta have 
explained ^todanvayah' as ‘the son, grandson and so forth of the Daughter’ ; i.e. the 
Daiighter’s male issue, not the female issue — {Vivddaratndkaraj p. 456). 

The text may be taken to mean that, before they partition the property, the 
Sons have no ownership over it, and yet the partition could not be the source of 
ownership. — ^But the answer to this is that, inasmuch as it is only after the Father’s 
death that the Sons speak of the property as it is the Father’s death that is 
to be regarded as the source of their ownership — (Ddyabhdga, p. 11). 

t Mdtrkam^ — ^Mother’s property, other than her Stridhana. — ‘Sisters’, — ^those 
that have no sons. — {Sarvajnand/rdyana), 

When the Mother has died, the uterine Brothers and such uterine Sisters as 
are unmarri^ shall divide the Mother’s property among themselves ; the married 
Sisters receiving some honorific present in keeping with the property. Each of the 
Brothers shall give to the married Sister the fourth part of the Mother’s property, 
just as they give to the unmarried Sister, the fourth part of the Father’s property — 
{Knlluka). 

This text lays down what is to be done in cases where the Mother dies before 
partition. As regards the unmarried Daughters, there is this difference that out of 
the Mother’s property their share shall be equal to that of the Sons, but in the Father’s 
property their share shall be only the fourth part of the Son’s share— (Fd^Aavd- 

The ‘ Sisters ’ meant here are those that are unmarried or poor — {V ivddaratndhaTa, 
p. 515; also Vihlidgasdra 1 1 . 1->1 1 ). 

The particle ‘c/ta’ may be taken as implying that the rights of the Brothers 
and Sisters are equal. But this can apply only to property other than the Mother’s 
dowry ^ which goes entirely to the Sisters or their sons — {Ddyanirriaya 23.2—4). 
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[870] ‘Even when the Father is .'unwilling, the property may be partitioned, 
if he is too old or of perverted mind or an invalid.’ 

‘Of perverted mind’ — ^i.e. with mind very much perturbed wdth disgust. 
So long as the Father is alive and fit, the property can be partitioned 
only with his permission; this is going to be declared later on.*^ 

Another alternative course open to the Sons, on the death of their Father, 
is that they should place the eldest Brother at their head and live under 
him; this is what Manu has declared in the following text — 

£871] ‘The eldest Brother alone may take the entire paternal property; 
the others shall live under iiim, just as under their Father ’ — (Manu 
9.105).t 

Or, the Brothers may place themselves under any one of themselves 
who happens to be most capable; this is what has been thus declared by 
Ndrada — 

£872] ‘The eldest Brother, or the youngest Brother, shall support all the 
others, like a Father, if they so wish it, — ^in accordance with his capacity ; 
the well-being of the family is dependent upon the capacity of its head.’ J 


* Even though the Mother may not be past the child-bearmg age, even if the 
Father be iinwilling, — if he happens to be unrighteous in his ways of life or attacked 
by a protracted disease, — the property may be partitioned by the Sons — (Mitdhsard^ 
pp. 617-818). 

[On this, the BdlamhhaUl — ‘Protracted’ — i.e. incurable. — ^Unrighteous'' — this 
•explains the term ‘perverted mind’.] 

The simple meaning of the text is that even when the Father is unwilling, there 
may be partition under certain circumstances — (Vyavahdramayukha^ p. 96). 

t What is said here applies to cases where the eldest Brother is possessed of 
superior qualifications — (SaT^ajnmidrdyanm), 

This applies to cases where the eldest Brother is exceptionally righteous. The 
eldest Brother shall take all the property that belonged to the Father ; the younger 
ones shall depend upon him for their food and clothing. This means that all the 
Brothers shall live together — {Kulluha), 

This text sets forth an alternative to what has been declared in Manu 9.104, 
to the effect that the Brothers shall divide the property equally among themselves — 
(Nandana). 

This text should be taken as advising co-residence of the inexperienced younger 
Brothers with the experienced eldest Brother till they grow up; it should not be 
taken in the literal sense that there shall be no division of property among the 
several Brothers of the same caste — (Smrtichandrikdy p. 615). 

This text should be taken as applicable to cases where the younger Brothers 
have not completed their studies, or are still minors, or are nob entitled to share the 
property by reason of being insane or otherwise disqualified — (Apardrkaf p. 615), 

The meaning is that, if the eldest Brother is possessed of all the qualities of 
the ‘eldest’, he should be as complete a master of the partible property as the 
Father ; and the others shall live upon livings provided by the eldest Brother— 
(Vivddaratndkara, p. 457). 

This is meant to indicate that it is not necessary that the Brothers must divide 
after the Father’s death — (Vivddctchandra 19.2,2). 

On the Father’s death, the eldest Brother is entitled to inherit the property 
{p. 20), — ^The meaning is that, if the Brothers wish to live together, then the eldest 
Brother, who is capable of looking after the family, shall take the entire property 
and the rest shall live under him — (Ddyahhdgaf p. 62). 

What is meant is that it is highly commendable that all the Brothers should 
live together under the highly qualified eldest Brother (p. 557). — Here co -residence 
has been commended as the principal alternative to be adopted by the Brothers — • 
{Viramitrodaya, p. 563). 

} This refers to cases where all the younger Brothers are unable to manage their 
affairs — (Smrtichandrikd, p. 615). 
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Or, the Brothers may divide the property for pious purposes; as declared 
by (9.IIl)— 

[873] ‘Thus may they live, either jointly, or separately, with a view to 
pious purposes; piety prospers by separate living, heiice separation is 
meritorious.’*, ' , 

In what way Separation rngnaents piety ha-s been thus explained by 
Brhaspati{25S)— 

[874] ‘For those who live and mess together, there is only one common 
worship of Pitrs, Deities mid Brdhmai^s ; for those who have separated, 
it should take place in each home separately.’ 

When the property has been divided and each one is in sole and undivided 
possession of his property, he can proceed with the performance of sacrifices, 
according to his own wish, without regard to the other co -sharers, -—and 
when the sacrifices are thus performed, there is augmentation of merit, 
which thus is due to separation (division of property ).t 


The youngest Brother, if competent, may support the others. The middle- 
most Brother also becomes naturally included under this. The meaning is that the 
Brothers may live together and not divide, if they so wish it~{Ddyabhdga, p. 62). 

The middlemost Brother also becomes included^ — {Smrtitattm II, p. 170). 

* Inasmuch as no one voluntarily incurs any responsibilities regarding the 
performing of Jyotistoma and other sacrifices, the text recommends separation, 
with a view to the performance of such acts. It is not meant that non-separation 
is sinful; all that is meant is that separation is meritorious— 

Brothers, not divided, should live together ; but with a desire to acquire spiritual 
merit, they should divide and liye separately; if they live separately, each of them 
performs separately the five ‘Great Sacrifices’ and other religious acts and thereby 
Piety prospers — {KuUuJca). 

^Dharmyd " — ^with a view to piety, not for the purpose of attaining independence 
^{Bdghmdmmda). 

After all the Brothers have completed their study and become competent to 
perform the Agnihotra and other rites, it is better that they should separate (p. 719).. 
— It is not meant that after the death of the parents, they must separate — (Apu- 
Tdrlca] p. 722). 

Inasmuch as joint property cannot be used by any coparcener as he wishes, there 
can be no performance of any such rites as the which could be performed 

with only such wealth as belonged to one’s own self ; for this reason, the present text 
lays down separation as right and proper for the purpose of the accomplishment of 
these rites. ... It does not mean that if they did net separate, they would 
incur sin ; all that is meant is that separation brings about additional merit — ( Vivdda’^ 
mtndkara, p. 459). 

The terms 'sa-prthagm and 'Tcdmyayd^ serve to indicate that the wish of the 
Brothers is the determining factor— (BdyahMgcr, p. 21). 

Living together has fen commended; but for the purpose of augmenting 
Tiety, separation should be effected. "Dharma’’ here stands for such pious acts as 
the worshipping of deities, etc. as it is only such acts with regard to which it has 
been declared by Erhaspati (below Text No. 874) that they should not be performed 
separately while the Brothers are living together — {Viramitrodaya, p. 557). 

t So long as, by reason of their being too young, the property of the younger 
Brothers has not been separated from that of the eldest Brother, — there is no 

separate performance by them of such rites as the Vaishvadeva and the rest 

{Apardrha^p, 11%), 

'Mess together" — i.e. so long as there has been no separation {Vivddaratndka/ra, 
p. 459). 
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Seotioit (B) — ^Partition DXXBiiira Bather’s Lifetime 

In continuation with the words ‘The Sons should divide’, — says Ndrada 
(13.3)— 

[875] ‘When the menstruation of the Mother has ceased, when the Sisters 
have been given away, or when the Father’s capacity for enjoyment has 
ceased, or when the Father has ceased to have any desires.’ 

^PraUdsu \ — ‘given away’ — ^married. — ^Raim/rhV — The Father’s capacity 
for enj 03 unent. — ^Uparatasprhe ^ — ^has ceased to have any desire for things.* 
Ydj^valhya (2. IM)— 


* In the Frakdsha, in place of ‘mvr*fe raniane^, two other readings have been 
accepted: (1) ^nirapek8eramai^\ husband having become indifferent’), and 
(2) 'nirasfe cfidpi (‘ intercourse having been given up’); and Haldyndha 

has adopted the reading ^ramandt* in place of ‘mmane’, which means ‘after the 
husband has desisted from intercourse Kone of these readings, however, makes 
any difference in sense — {VivMa/ratndkarar p. 462). 

‘ Vinaste'^ (i.e. iot^’nivTtte '') — becoming an outcast ;—‘as/iamn6’ (v.l, for ‘ ramcmV) 
— gone out of the Householder’s State. — ^If we adopt the reading '‘nivTtte vapi 
maraimt'^y the meaning would be — ‘the Father having receded from death, i.e. 
being alive, but free from all desires’, — ^Here also the implication is that the fact 
of the Father being free from all desires brings about the ownership of the Sons over 
the Father’s property ; and so this also would be an occasion for the partition of 
the property (pp. 18-19). — ^This refers to property coming down from the Grand- 
father and other ancestors. — ^When menstruation has ceased and there is no chance 
of any other Sons being bom, — ^there would be partition among the Sons only if 
the Father wished it. — If the ancestral property were divided before the Mother 
had passed the child-bearing age, those Sons that would be born after that partition 
would have no means of subsistence.^ — (1) On the Father becoming an outcast, or 
free from all longings, or dying, his ownership over the property ceases ; so this is 
the first occasion for partition. — (2) The second occasion for it would be when the 
Father being alive and his ownership being intact, he wishes to have the partition 
made. — (3) ‘The Mother having passed the child-bearing age’ — refers to the ancestral 
property; there being no chance of another Son beuig born, this would be the third 
occasion for partition, only if the Father desired it. — ^The conditiou of the ‘Sisters 
having been given away’ is not meant to be an occasion for partition; it is meant 
only to emphasise the necessity of the Sisters being married — (Ddyctbhdga, p. 24), 

What is meant is that the Sons shall divide the Father’s property — {a) when 
it has become definitely certain that the Parents have lost the capacity for begetting 
any more children,^ — (6) when the marriage of the female children has been performed, 
— «r> d (c) when the Father has lost all desire for possessions. Baudkdyana, however, 
has declared the agency of the Father in this division also — ‘Property can be parti- 
tioned with the consent of the Father’ — {Smrtichandrikd, pp. 605-606). 

*Ramana^ stands for sexual desire; — ^uparatasprhe ^ — become free from attach- 
ment ; — Hhe Sisters being married ^ — ^is to be construed with the ‘cessation of Mother’s 
menstruation’, as also with the ‘cessation of sexual desire’; that is, provision for the 
Sisters’ marriage must precede the division of property, under both these circum- 
stances — {Vyava'hdrammyuk'haf p, 95). 

"Eamarta ^ — intercourse with woman. — "Sprhd ' — longing for wealth — {Madana- 
pdrijdta, p, 647), 

This text commends partition at the time stated. The meaning is that — ^when 
the Mother has ceased to menstruate, and the Father has become free from all 
desires,“~-even though he may not by himself have accorded his consent, — such 
consent should be secured by the Sons somehow and the partition made — 
{Vivddachandra 19.2-4). 

■This text mentions the second occasion of partition (the first occasion being 
the Faiker^s death ) ; what is meant is that even during the Father’s lifetime, if he 
has ceased to have any desires and consequently given up all pleasures, and the 
Mother has passed the child-bearing age, the partition can be made by the wish of 
the Sons themselves — {Mitdksara, pp. 615-616). 
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[876] *If the Father makes the division, he shall divide the Sons according 
to his wish; he may assign a superior share to the eldest, or all may 
have equal shares.’ * (See Text 880 below.) 


* When the Father, desiring to enter upon the next life-stage, proceeds to 
make a division of his property among his Sons,-— with a view either to afford such 
of them as are possessed of superior qualities an opportunity for the performance of 
religious rites, or to mere curiosity on his own part, — he may give to any Son what- 
ever he likes to give him; and he should not be guided by the wish of his Sons. 
Thus if he considers it right and proper, he may allot a superior share to the eldest 
Son, — or more or less as he likes ; or he may make all the Sons equal sharers. In 
any ease the Father’s own wish should be the determining factor-~( 

‘ Vibhdga\ ‘division’, is the making or allotting of shares in the property of the 
Father and other ancestors with reference to the Sons and other heirs. — In regard to 
this, the general rule is that ‘the Father shall divide the Father’s property ’ ; under 
special circumstances, the Sons also do the dmdiwgr.— What the present text means 
is that— ‘if the Father makes the division, he should divide the property among 
his Sons giving to each of them more or less as he pleases’; the term ^ichchhayd\ 
‘according to his wish’, is meant to emphasise the fact that it is open to the Father 
to give more to one and less to another Son. This unequal division has been sanc- 
tioned by several texts, . . . . The implication of this is that the wish of the 
Sons cannot bring about the division.— lliis text applies to the Father’s self- 
acquired property ; because in regard to the property acquired by the Grandfather 
and other ancestors, the right to partition belongs equally to the Father and the 
Sons — (Apardrka). 

When the Father wishes to make the partition, he should ‘divide’ — from 
himself — ‘according to his wish’- — ‘the Sons’, — -i.e. one, two or more as the case may 
be. — The text lays down a restriction— ‘he shall assign a superior share to the eldest ’ ; 
which means that he shall give the best share to the eldest, the middling share to 
the middlemost and the lowest share to the youngest. — ^The ‘superior share’ has 
been indicated by Manu 9.112.— The particle 'vd% ‘or’, is in reference to the next 
alternative — ‘or all may have equal shares’.' — ^The said unequal division pertains 
to the self-acquired property of the Father; because in regard to the ancestral 
property, the rights of the Father and Son being equal, there would be no propriety 
in any unequal division made by the Father arbitrarily, — ‘If the Father makes the 
division^; — ^this indicates that one occasion, for partition is that when the Father 
wishes to do it. — ^Another occasion for partition has been mentioned by Ndrada 
(see Text Ko. 875 above), and also by Gfmiawa.— The third occasion for partition 
is that when the Father is found to be addicted to unrighteous ways, or has become 
a chronic invalid, when, even though he may be unwilling, the Sons may divide the 
property by their own wish; as has been declared by Shankha (see Text No. 870 
above). — ^This text refers to the Father’s self-acquired property — {Mitaksard, 
p.647). 

This text describes the division made by the Father during his lifetime. If 
the Father makes the division of the property that he has hiniself acquired, or which 
he has recovered from strangers, — then h© may divide it in any way he chooses 
. . , , Apart from the property so acquired or recovered by the Father, if 

there is any other property, in that all the iSons shall have equal shares — {Vira- 
mit/rodaya-T%kd QVL Ydjrlavalkya), 

There are two methods of partition — (1) the absolutely eqxial division, and (2) 
the assignment of a superior share to the eldest Son and the equal division of the 
rest; in any particular case which of these two methods shall be adopted should 
depend entirely on the Father’s wish; and the wish of the Sons shall have nothing 
to do with it — {SmTtichandrikd, -p* 

This refers to the Father’s self-acquired property ; because over the ancestral 
property, the rights of the Father and Son are ©qual-^( Vivddaratndharay p. 464). 

There are four occasions for partition: — (1) During the Father’s lifetime, 
whenever he wishes it; — (2) when the Mother has ceased to bear children and the 
Father has become averse to worldly desires, when the Sons evince a desire for 
partition, even though the Father may not wish it; — (3) though the Mother -may 
not have ceased to bear children, though the Father may not desire partition, yet 
if the Sons desire it, by reason of the Father becoming too old or addicted to evil 
ways or attacked by incurable disease; — (4) after the Father’s death — {Madana- 
pdrijdtay p. 645). 
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: That the said wish of the Father, prevails only in the case of his self- 
acqnired property is clearly asserted by Vi§nu (17.1.2) in the following 
text — ■ 

[877] ‘If the Father should divide his sons, his wish shall prevail in regard 
to his self -acquired property.’ 

"Svayam upatta^ — self -acquired, acquired by himself; — so also what has 
been recovered by himself; according to the declaration of Manu (in the follow- 
ing Text 878). In this matter of ‘self -acquired’ property, the necessary condi- 
tion is that it should no^ have been acquired through the ancestral property; 
because what is acquired through the ancestral property is common property 
(between the Father and the Sons), like the ancestral property itself. Hence 
the Father is the sole authority, in regard to what he has himself acquired, 
without the help of the ancestral property, as to the division being equal or 
unequal. In connection with such property, the partition shall depend 
entirely on his own wish; and it is only over this property that the Sons 
‘have no power’ (as declared by Manu in Text No. 866). 

Manu (9.209)— 

[878] ‘If the Father recovers a lost ancestral property, he shall not, unless 
he so wishes, share it with his sons; so also as regards his self -acquired 
property.’ 

That is, even in the case of ancestral property, if something had been 
taken possession of by others,— and the Father has recovered it from them, — 
as also what he has himself acquired,- — ^in both these cases, there can be 
partition only if the Father wishes it, not when he is not willing.* 

The unequal division mentioned here refers to the Father’s self-acquired 
property ; in the ancestral property, the Sons and the Father having equal rights, 
any arbitrary division by the Father would be wrong — (Parasha/ramddhava, 
pp. 332-333). 

It has been declared that — ‘So long as the faultless Father is there the Sons 
have no rights of ownership’; where the qualification ‘faultless’ indicates that if 
the Father happen to be beset with such defects as being an outcast and the like, 
the Sons are no longer subservient to him; so that if they desire partition, then that 
would be an occasion of partition, on which occasion the Sons would be the makers 
of the partition — {Vlramitrodaya, p. 551). 

(a) Partition entirely according to the Father’s wish refers to the Father’s 
self-acquired property; — (5) the division with the ‘superior share’, — i.e. the ordinary 
share along with the Twentieth Part — for the eldest, as also the equal division, — 
pertains to the ancestral property — {SmrtitaUva II, p. 166). 

The second line explains what is meant by ‘division according to the Father’s 
wish’. So long as this interpretation is possible, whereby the Father’s choice is 
limited to the two methods (specified in the second line), it cannot foe right to take 
the first line as setting forth an independent alternative in the form of an entirely 
arbitrary division ; specially because, if such an option were admissible, it might 
be possible to have such an absurd division as would give a lahh to one Son and a 
single shell to the second and absolutely nothing to the third — {VyavaMramayuhhay 
p. 97). 

* In addition to what he has inherited, the Father recovers some such ancestral 
property as had become lost ; he shall not, unless he wishes it, share such property 
with his Sons, even after these latter have attained their majority. An occasion for 
such sharing would arise when the Father himself proceeds to make the division 

among his Sons As a matter of fact, even in the case of his self -acquired 

property, the Father himself divides it among his Sons as soon as they have attained 
their majority and the Father finds them duly qualified — (Medhdtiihi), 

This implies that the ancestral property that has come td him without any 
effort shall be divided among the Sons when these latter wish. — {Sa/rvaj^cmdrdyana), 
Such property would be the self -acquired property of the Father — {KulluJca), 
There has been some ancestral property which none of his predecessors had 
been able to recover; — if the Father succeeds in recovering it, it is his seif-acquired 
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Again — 

[879] * The property belonging to the Grandfather, which has been lost but 
subsequently recovered by the Father by his own power, — as also 
what has been acquired by him through learning, valour and such other 
means, — over all this the Father’s ownership has been declared. — Out 
of all this, he may make gifts or even enjoy it at his will. But on his 
death, his Sons have been declared to be equal sharers ' ^-^{Brhaspati 
25,1243). 


property. . . . This rule pertains to cases where the partition is being made 

at the instance of rebellious Sons ; in cases where the Father is making the partition 
of his own accord, the rule is that ‘he shall divide Ms Sons aocording to his wish’-— 
{Haghavdnanda). 

The implication of tMs is that when the Grandfather’s property is being divided, 
it must necessarily be divided equally among the Father and his Sons — {Nanddna)* 

Of the ancestral property, if there has been something that had been long lost,— 
and which had not been recovered by others, either because they were incapable 
of doing it, or because they did not make an attempt to do it, — if some such property 
has been recovered by the Father at the expense of money and effort, it shall be 
entirely his ckiw, and not commoji, property (p. 128). — ^The fact of its being his 
‘self-acquired property ’ has been declared as the reason for not sharing it with his 
Sons unless he wishes it;— this may be taken to indicate that the Grandfather’s 
property, which is not the self-acquired property of the Father, may be partitioned 
among the Sons even when the Father is unwilling. — But all that this indicates is 
that, when going to partition the property, — that portion of the ancestral property 
which he has himself acquired, the Father shall not divide among the Sons, 
if he does not wish it, while the rest of it he shall divide, even though he does not 
wish it ; it does not mean that the partition shall be made by the wish of the Sons — 
{Ddyabhdga, p. 32), 

^PaitrJcam ^ — ^ancestral .... This he shall not share with his sons as it 
would be property acquired by himself. IVdchaspati has taken tMs latter, not as 
a reason for the former assertion, but as a separate assertion regarding the regular 
sdj -acquired property] — {Vivddaratndkaraf p. 461). 

If the Father has recovered an ancestral property that had been taken away 
by strangers, — and tMs has been done without drawing upon any ancestral property, 
— ^that property shall not be partitioned without Ms consent; similarly with the 
seif-acquired property of the Father. [This explanation agrees with the Chintd- 
mam'*$]-^{Ddyanirnaya 16.1.5). 

This implies that the property of the Grandfather the Father must divide, if 
the Sons so desire, even though the Father himself may not desire it — (Mitdhsardt 
pp. 649-650). 

This implies that the partition of the Grandfather’s property does not depend 
upon the Father’s wish — (Pardsharamddhava, p. 339). 

The particle "iva^ has to be supplied after ^arjitcm^; or, it may be that the 
ancestral property thus recovered by the Father has become his self-acquired 
property ; and this is a reason for the foregoing assertion — {Viramitrodaya, p. 574). 

Such ancestral property shall not be partitioned if the Father does not wish it ; 
treating it as Ms self-acquired property; the construction being ^svayam arjitam iti 
kftvd na vibkajeP — {SmpitaUm II, p, 166). 

* ' Svaskahtyd^ — by Ms own power; i.e. by the use of his own wealth and 
bodily exertion. The term ‘Father’ here stands for all persons acquiring self- 
acquired property. TMs same rule applies to ancestral property also, — ^with the 
exception of immovable property — ^to the same extent as the non-ancestral self- 
acquired property — {Ddyabhdga, p. 129). 

‘‘Fathers ownership^; — ^what is meant is that the Father is free to do what he 
likes. The effect of this freedom is set forth in the tMrd line. Even without the 
consent of the Sons, the Father may make an unequal division. That ancestral 
property which is as good as self-acquired^ as recovered by the Father himself, — 
in regard to this the Sons should not exert any pressure on the Father — {Smrti- 
chamdrikd, p. 650). 

The ownership of ail this property rests with the Father, not with the Sons — 
{Apardfka, p. 728). 
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^Hrtam\ ‘Lost’ — Le, taken away by others; — ^which the Grandfather him- 
self failed to recover, but which was recovered by the Father; — ^also what the 
Father has acquired tlirough his learning; — ^in the dividing and giving away 
of all this, the Father’s wish is the sole, determinant; — so also in regard to the 
property that has been acquired through valour or other means, without draw- 
ing upon the ancestral property ; — ^similarly in regard to property recovered 
by the Father, without drawing upon the ancestral property, — ^the giving 
away and dividing and the rest is to be done by the wish of the Father only. 

It is only in regard to property of this kind that there can be assigned 
a superior share to the eldest Son or a double share taken by the Father 
himself, — ^if the Father so wishes. 

It is only in the case of the aforesaid property that there can be un~ 
equal shares as asserted in the following text by Ydjnavalkya (2.114) — 

[880] ‘If the Father makes the division, he shall divide the Sons as he wishes; 
he may assign a superior share to the eldest, or ail may have equal 
shares ’ ; — 

as thivS has been called forth only in reference to such property in regard 
to which the Father’s ownership is absolute. 

Ixi regard to the ‘equal distribution’ asserted in this same text, the same 
authority says — 

[881] ‘If he makes the shares equal, those Wives also shall be made equal 
sharers to whom no Strldhana has been given either by the Husband 
or the Father-in-law’ — {Ydjnavalhya 2.115). 

In this connection, as what is asserted is in reference to the division 
of property made by the ‘Father’, the ‘Wives’ spoken of must be the Wives 
of that Father himself. — ’‘Equal sharers'* — what is meant is that these Wives 
are to be given such property as would make their property equal to those 
other Wives who have already received their Strldhana, When the Father 
himself takes his whole self -acquired property and gives only a little of it 
to his Sons, then it is out of his own share that he should give to his Wives 
shares equal to that of the Sons. That is the reason why the text has laid 
down the separate gift to the Wives (out of the property) only ‘when he 
makes equal shares ’.f 


Just as ill regard to his own self-acquired property, so also in regard to that 
ancestral property which he has recovered by his own power, — the distribution is 
determined by the Father’s wish — {Vivadackandra 19.2-5). 

' Svashaktya’ — ‘by his own power’,— i.e. without the help of the ancestral 
property. In the lost ancestral property that has been recovered by the Father 
with the help of the ancestral property, — by reason of his being the recoverer^ the 
Father receives two shares — {Vlrarrdtrodayat p. 574). 

* For notes see under 876 above. 

*)* If, even on the advent of old age, the Father should desire to make an equal 
division between himself and his Sons, then each of his Wives should receive a share 
equal to that of the Husband himself. This express declaration disposes of the 
objection that such division would be inconsistent with Hdnta's declaration to the 
effect that ‘there can be no division between Husband and Wife’ — (Smnichandrikd, 
p. 613). 

In cases where the plan of equal division has been adopted, the Wives of the 
divider himself, as also the widowed Wives of his Son and Grandson, if any, should 
receive the same share as their respective Husbands; — such of those as may not 
have been given any Strldhana either by their Husbands or by the Father-in-law 
himself ; — or those who have not received any Strldhana — should receive shares eqxial 
to what the Strldhana should have been ; and in accordance with a Smrti text^ the 
maximum of Strldhana has been fixed at 2,000, even where the property of the 
family is very extensive. In cases where the property is not extensive, the Wives 
shall receive equal shares, — Others again have explained that the ‘equal shares’ 
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Bebys HarUa— . . 

[882] ‘Or, dividiEg a small portion, he may retain the greater portion and 
live in the house; If he finds himself becoming poor, he may resume 
the property from the Sons/’ 


here prescribed are for ckildleBs Widows ^ with a view to their obtaining a child by 
‘ appointment’. — ^This, however, cannot be right ; firstly , as there can be no ‘appoint* 
ment’ in the present age; and secondly, because in eases where ‘appointment’ 
would be possible, the Widow’s share would be determined by the law relating to 
such ‘appointment’- — (Vishvarupa). 

Such Wives of the divider as have received no Stndhmm either from the Husband 
or from the Father-in-law should be made equal sharers with the Sons; i.e. each such 
Wife should receive the same share that has been assigned to each of the Sons— 
{ApardrJca). 

This is a special rule regarding eases where the option of ‘equal division’ has 
been adopted. In a ease where the Father assigns equal shares to all his Sons, he 
should assign to his Wives also shares equal to that of the Sons, — to those Wives 
to whom no Stndhana has been given either by the Husband or by the Father-in-law, 
In cases where Sindhana hm been given, half-a-share shall be allotted to the Wife.— 
In cases where the Father divides the property on an unequal basis, — giving 
to the eldest Son a ‘superior share’ and so forth, — the Wives do not receive such 
‘superior shares’; what they receive is a share equal to the shares into which the 
residue of the property— after extracting the said ‘superior share’ — is divided; 
along with such articles as have been declared to be such as should be given to 
them; such, for instance, as ‘Utensils and Ornaments’, which have been declared by 
Apastamba to belong exclusively to the Wife. — ^Even when ‘Body -born’ (Legitimate) 
Sons are there, if the Father is making a division during his lifetime, the Wives 
should be allotted shares equal to the Sons ’. Similarly also when the property is 
divided after the Father’s death; as has been declared in YdjUamlhya 2.123. — It is 
not right to take the present text to mean that ‘all that the Wife shall receive 
should be what is sufficient for her subsistence’; as in that case, the terms ‘equal’ 
and ‘share’ would be absolutely meaningless, — ^It might be held that— ‘if the property 
is a large one, she shall receive what is enough for her subsistence, and if it is small, 
she shall receive a share equal to that of the Sons’.— But this would be repugnant 
to the injunctive character of the Injunction that ‘the Wives shall be made equal 
sharers’ — {Mitdksard), 

If the Father makes the Sons equal sharers, then he should make his Wives 
also equal sharers. From this it follows that if he makes an unequal division 
among his Sons, the Wives also shall be made unequal sharers. This refers to the 
Wives of the Father himself, not to the Wives of the Son or the Grandson ; because 
it is the Father who is the divider, and it is the divider's Wives that are meant. — 
If there some Wives who have not received some property either from the 
Husband or the Father-in-law, then they are to receive just that amount of wealth. 
—According to Haldyiidha childless Wives also are meant to be included here. 
In cases where Stridhana has been already given, the Wife is to receive only half-a- 
share, says the PraMa/ios — (Fit'ddamiwdAjafa, pp. 464-465). 

If the Father makes an equal division,— among his Wives there may be some 
who have received Stridhana from the Husband or the Father-in-law, as also some 
who have got no Stridhana; both these sets of Wives should be made ‘possessed of 
equal wealth’. — ^If, however, the Father takes two shares for himself, — or, having 
divided a small portion of the property among his Sons, he takes for himself the 
larger portion, — then he should make his Wives ‘equal sharers’ out of what he 
has taken for himself — ( Vlramitrodaya-Tlkd on Ydjnavalhya). 

The term ^sama' stands for such share as is neither more nor less; or it may 
stand for the proportion of 4, 3, 2 and 1 shares, which may be called 'sama', i.e. 
equitable, in the sense of being sanctioned by the Scriptures. — Under these circum- 
stances, if the Father, by his own wish, makes his Sons ‘partakers of sama (equal or 
equitable) shares’, then his Wives also should be made ‘equal or equitable sharers*. 
For instance, if the Sons, born of his Brahma'^ Wife, all receive equal shares, then 
the Brdhmana Wives also shall receive equal shares ; — but if his Sons of mixed castes 
(bom to him from Ksattriya, Vaishya m.d Shudra Wives) receive 3, 2 and 1 shares 
respectively, then their Mothers also should receive the same shares as their respec- 
tive Sons. — ^This is an exception to what has been declared in Ydjnavalhya under 
2,114. — ^In case the Wives have received in the form of Utensils and 
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* 0'pac^as%eto ’“--Become poor.* 

This also refers to the Father’s self -acquired propertv. 

Narada—^. 

[883] ‘When dividing the property, the Father shall take two shares for 

himself.’t /' 


I Ornaments and the like, then they shall receive halj; but ‘half’ here does not stand 

for ‘equally divided part’, it stands for ‘share’ in general; and the meaning is that 
in this case, the Wives shall receive just that amount whieh, along with their 
Strldhana, would be equal to what has been received by their Sons, — the share of 
each such Wife thus being made ‘equal’ to that of her Son. — Against this the follow- 
ing objection may be raised — ‘This would mean that in an indirect manner, the 
Stndhana is to become divided, and this would go against ail those texts which 
declare Strldhana to be impartible\ — But there is no force in this objection; as a 
matter of fact, in eases where we have texts laying down exceptions to the general 
maxim of the ‘ impartibility of Stndhana\ this general maxim has to be taken 
as qualified (and set aside) to that extent; and where there are no exceptions, the 
maxim remains intact. In the present case, when we take the two texts together 
, — {a) ‘She to whom no Stndhana has been given shall receive an equal share’, and 

(6) ‘She to whom Stndhana has been given shall receive half -a -share’, — we find 
; that by implication, they constitute an exception to the general rule of the 

; Impartibility of Stndhana, — In a case where the Father makes an unequal division, 

; allotting a ‘ superior share ’ to the eldest Son and so forth — ^the Wives are not to receive 

! any ‘superior share ’ ; what should be done is that, after the ‘superior share ’ assigned 

j to the Son or Sons has been extracted, the residue shall be divided equally among 

: the Sons, — the Wives also receiving equal shares. — The present text, — as also the 

I text that ‘where the Sons are making the division after their Father’s Death, the 

I Mother also shall receive an equal share’ — refers to such property ownership over 

which rests primarily with the Father ; and such property is that which the Father 
I has received as his share of the ancestral property and what he may have himself 

I acquired by way of gifts and other sources — {Madanapdrijdta^ pp. 662-664). 

I If the Father makes the Sons ‘ equal sharers then such of his Wives as have had 

I no Strldhana should also receive shares equal to those of the Sons. If they have 

received their StrldliaTva, then they shall receive only half of the Sons’ shares — 
{Pardshammddhava, p. 333). 

On the death of the Father, when the uterine Brothers are dividing the property, 
they should give to their Mother a share equal to that of her Son. But this shall be 
done only if the Mother has received no Stndhana ; if she has received it, then she shall 
have only half-a-share. — In case the division is being made by the Father himself, 
and he is allotting equal shares to the Sons, he should give to every one of his 
Wives a share equal to a Son’s share — {Ddyabhdga, p. 67). 

The Wives who have received no Strldhana from the Husband or the Father 
in-law are mentioned here only by way of illustration; what is meant is that — 

;■ ‘those who have got no Strldhana at all /row any source'll for such Wives, the share 

is restricted to one equal to the Son’s share. — ^Thus then, even in a case where the 
Father makes an unequal division of his property by assigning the ‘superior share’ 
to the eldest Son, — the Wives are to receive a share equal to what the Sons receive 
: out of the residue left after the extraction of the said ‘superior share’; but the 

seniormost among them is not to receive a ‘superior share’ — {Vlramitrodaya^ 
pp. 560-561). 

The implication of this text is that the childless Wife is to receive a share at 
; the time that the Father is making a division of the property among his Sons — 

I {Smrtitattva I, p. 179). 

I When the Father is making an equal division of his property among his Sons, 

the Wife also is to receive a share. If the Wife has got her Strldhana she shall get 
• a ‘half-share’, as declared by Ydjnavalkya himself under 2.148; which means that 

j she should get as much as would make her Stndhana equal to the share of the Son. 

1 If her Strldhana is larger than the Son’s share, then she receives no share at all 

? in the property divided — {Vyavahdramayuhha, p. 99). 

j * If his own share of the property should become exhausted — (Vivddaratndkara, 

\ p. 463). 

: t This refers to the Father’s self-acquired property — {Mitdksard, p. 648; 

also Madanapdrijdta, p. 647). 
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Shankha-Likhita-^ 

[884] ‘In case he has a Son with superior qualifications, he shall take 
two shares for himself; also the best biped and the best quadruped, 
in addition. He shall give a Bull to the eldest, and the House to the 
youngest, with the exception of the Father’s residence.’* 

'When dividing' — this means that the Father is to receive two shares when 
he is making the division himself during his lifetime; but not if his Sons are making 
the division during his lifetime-— (/S'mriicikfndHM, p. 611). — [The possibility of the 
Sons making the division during the Father’s lifetime is declared by Fimw— ‘ Even 
the Father’s self-acquired property is sometimes divided by the Sons ’.] 

"'Atmandh' is to be construed with ''pratipadyeta' ^ the meaning being ‘shall 
take for himself’, — and not with dravyam' , the meaning in which ease would be 
‘his own property’; and this would be inconsistent with what has gone before— 
{DdyahJidgaf p, 4:4:). 

This unequal division pertains to other YugaSt not the present one — {Pard- 
sharamddhava, p. 

This does not refer to the Father’s self-acquired property, with regard to which 
he can always do what he likes; so that in that property, his portion cannot be 
limited to two shares; any such restriction would also be inconsistent with what 
has been said by Hdnta to the effect that ‘the Father may take the greater portion 
for himself’ (Text No. 882 above). For these reasons the present text must be taken 
as referring to the ancestral pmpoT±j-^{SmrtitaUva II, p. 167), 

This refers to cases where the Father has only one Son (see next Text, 884) — 
[VyavahdramayiiJchay p. 98). 

This refers to the Father’s self-acquired property— (FitMposara, 3.1-3). 

* The Father is entitled to two shares only if he has only one Son, not otherwise 
— {Vivddachandra20.Y%). 

Rupamadhikam' — ^having taken one thing in excess, he shall take two shares. — 
If he has many Sons, — and if the eldest and the youngest are possessed of superior 
qualities, — a Bull should be given to the eldest and the House to the youngest. 
These special things are to go to these Sons even though the Father may be 
unwilling to give them. If such were not the meaning, then there would be no 
point in mentioning this specially. — ^This conclusion does not militate against the 
principle of equal division, laid down by Ydjfiavalhya; because this latter rule is 
meant for cases where all the Sons are possessed of equal qualifications. — ^The term 
*ekaputrah\ ‘ with an only Son *, has been taken by Haldyudha to mean the eldest Son. 
The Bhdsyakdra, on the other hand, does not read the term ^putra' at ail; and 
explains the text to mean that — ‘even though he be ekahj alone, without a Wife, he 
shall take two shares, and if he has a Wife, he shall satisfy her by assigning another 
share to her; from among bipeds and quadrupeds, he shall have one, in addition to 
the said two shares’; — ^he proceeds to add that the additional things are to be 
assigned to the eldest and youngest Sons only if they happen to be endowed with 
superior qualities ; and this even though the Father may be unwilling; — if there is no 
superiority in the quality of any Son, then the division may be equal or unequal, 
according to the Father’s wish — {Vivadaratnakara, p. 466). 

Shahkha-Likhita have declared here that the Father is to have two shares, only 
in the event of his having an only Son. — ^The author of the Vyavahdra-pdrijdta has 
explained the text as follows: — ^The term ‘e&a’ stands for superior, and the meaning 
is that, if the man has a Son who is superior, i.e. possessed of such qualifications as 
render him capable of acquiring property for himself, — then, when making a division 
between that Son and himself, the Father shall take two shares for himself. — 
Jimutavdhana (in Ddydbhdga, p. 48) has expounded the compound 'eJcaputrah' 
as ""ekasya putrak', the son of one Father; i.e, the Body -born Son; whereby the Kse- 
traja Son becomes excluded; and the meaning according to him is that, if the Father 
is the Body-born of his Father then in the property of this latter he may take two 
shares. — ^This, however, is not right; as under this explanation, the text would 
pertain to the Grandfather's property, to which the rights of the Father and Son 
are equal, and there would be no justification for the Father, — even though he was 
the Body-born Son of his Father, — ^to take two shares, — ^The author of the 
Mital^ard has entirely ignored this text of Shahkha-Likhita — (Vlramitrodaya, p. 666). 

* Fkapui/rah' — ^the eldest Brother, competent to earn. If he is not so, then the 
Father’s share shall be equal to the Son’s. — If^eka' meant the number ‘one’, then 
the next word would become disjointed — {Vibhdgasdra 3.1-5). 
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^Eupam^ — thing. 

Thus the meaning is that the Father shall take (a) two shares, and (fe) 
the best one among slaves, and (c) the best one among the cattle. — One 
Bull shall be given to the eldest Son if he is possessed of the best qualifica- 
tions, and the House— with the exception of the Father’s residence — is to 
be given to the youngest Son who may be possessed of superior qualifica- 
tions. ' 

This allocation of two shares to the Father must be taken as meant only 
for the case where the Father has an only Son; as it is simpler to take the 
two texts as having the same origin. 

This rule applies to property which is not the Father’s self -acquired ; 
because in regard to his self -acquired property, he can divide it in any way 
he chooses, the mention of the ‘ only son ’ wordd be futile. 

The term hei'e stands for superior, and does not connote the 

number one. Otherwise, it would be inconsistent with the mention of the 
‘ eldest ’ and the ‘ youngest ’ (which would have no meaning if the only son 
were there). Hence what is meant is that in case the eldest and the 
youngest Sons are possessed of superior qualifications, they should receive 
the additional things, while the other Sons shall receive equal shares of the 
property ; while the Father shall receive the tioo shares along with the addi- 
tional things (best slave and best cattle). Such in brief is the import of the 
text. ■ 

Apastamha — 

[885] ‘Having satisfied the eldest Son by the gift of a superior article, the 

Father shall divide the rest equally among his living Sons.’ 

The qualifying term ‘living’, indicates that no share is to be 

given to the Wife of a Son who may be dead; though it has to be given to his 
Son; firstly because of the declaration that ‘the Son is the same as one’s own 
self’, and secondly because of another text which actually enjoins it. 

The reading adopted in the Eatimhara, however, is ^fivan" (as a separate 
present participle, qualifying the ‘Father’); that, however, is not right; as the 
fact of his being alive is clearly indicated by his being spoken as the ‘maker 
of the division’, which would make the qualifying term ‘living’ entirely 
supeihuous.* 

^ Shadhanerm^ — one superior article. 

As to who is ‘the eldest ’ — Devala says — 

[886] ‘Among Sons born of Wives belonging to castes different from that of 

the Father, — the Progeny, the Forefathers and Seniority rests upon 

that Son whose face they see first. ’ 

That is, among Sons born oi Wives belonging to castes other than that 
of the Father, that Son whose face one sees first, — on him rest the Progeny 
and the Forefathers, as also Seniority, Which means that the Father’s first 
male child is the ‘eldest’. — ^But if a Son is born, even subsequently, of a Wife 


* In regard to his self-acquired property, the Father is free to do what he 
likes, but the ancestral property cannot be divided at his mei'e will, as the Sons 
also have a share in it. Even so, the partition made by the Father should be 
accepted as valid — {Viblidgasara 3.1-5). 

"Jwan\ ‘Living’, Father, who is incapable of having more Sons. — ^Eka~ 

dhanena ’ — by the gift of a good house or some such thing Whether the 

eldest shall receive more or less shall depend upon the excellence of his qualities — 
{V ivddaratndkara, p. 467), 

The living Father shall satisfy the eldest Son by giving to him some excellent 
thing out of the Joint property and the rest he shall divide equally among himself 
and the Sons, including the eldest. The special share is given by reason of his being 
the first born; and this share shall consist of only one good thing — {Smrtichandrikd, 

p. 608). 
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belonging to the same caste as the Father, then this Son is the ‘eldest’, even 
though bom later. 

This has been thus declared by Manw (9.125)— 

[887] ‘Among Sons bom of Mothers of the same statns,-—if there is no other 
distinction, — there is no seniority on account of their mothers ; seniority 
is to be declared by birth only.’* 

That is, in a ease where the Father has Sons from Wives belonging to 
several castes, — ^the Son of the Wife who is of the same caste as her Husband 
is the ‘senior’, even though he might have been born later. 

Again — 

[888] ‘If an eldest Brother, through avarice, defrauds the younger Brothers, 
he shall lose his seniority and also his share and shall be punished by the 
King’— (Atom 9,213),t 


* ‘0/ the same status^ — i.e. belonging to the same caste— 

Among Sons born of Mothers of the same caste, as there is no distinction based 
upon the difference in caste, it has been held that seniority is not due to the order 
of the Wives; only one who is senior in age is to receive the Preferential Share. — 
Thus, inasmuch as ‘ Seniority on accoimt of Mothers ’ is found to be both affirmed 
(in Manu 9.124) and denied (in the present text), this has to be taken as a case of 
option; the option being determined in each case by the presence or absence of 
superior qualifications ; i.e. one possessed of superior qualifications is to be regarded 
as the ‘Senior’. It is for this reason that the Preferential Share has been declared 
by Brhaspati to be given to the ‘eldest’ only if he is possessed of superior qualifica- 
tions, in regard to Birth, Learning and other qualities — {Kulluha), 

In Texts 122, 123 and 124, Manu has propounded the views of other people 
regarding partition ; with this text he proceeds to set forth his own views ; and to 
that end, he explains what he means by ‘eldest’. Among Sons bom of Mothers 
of the same caste, the seniority qualifying for the Preferential Share depends upon 
priority of hirth, not upon the sequence in the marriage of their Mothers. — KuUuka 
has called this a case of option ; while Medhatithi regards it as a mere ‘commendatory 
declaration’. As a matter of fact however, Priority of Birth is the determining 
factor — [Rdghavdnanda). 

Some people have held the view that ‘Verses 122-124 of Manu have stated 
the Purvapaksa view and the present verse states the Siddhdnta view; otherwise 
there would be an inconsistency between the two — This however is not right; 
because it has been already explained that the diversity in the division is due to 
differences in the qualifications and character of the Sons. This is also the correct 
explanation; for, so long as a text can be interpreted as stating the author’s own 
view, it cannot be right to take it as representing the contrary (Purvapaksa) view. 
Further, LaJmmdhara and also the Pdrijdta have decided that the Preferential Share 
for the younger Son born of the senior Wife is due to him by reason of his being the 
'eldesPf i.e. seniormost — (Vivddaratndhara, pp. 476-477). 

'Jyisthatd\ ‘Being eldest’, ‘seniority’ consists not only in being horn first; as 
it has been declared that ‘Seniority is due to qualifications and age"* — (V ivddacliandra 
19.2-7). ^ 

‘ Seniority ’ among Brothers rests upon the seniority of the Mother, — and when 
there are several Sons bom of Mothers of the same caste, ‘seniority’ goes by age 
— (Day anirnay a 

t 'Defrauds^ — i.e. cheats them out of their share in the property; as also of 
the rewards and honours that may be conferred by the King on the family. — 
^ Loses Ms seniority^ — i.e, is to be treated as an ordinary ‘kinsman’ (and not obeyed 
and respected like the Father). This, however, does not preclude all that is due to 
him as the eldest Brother. — He loses also his ‘share’ — i.e. the Preferential Share due 
to him as the eldest Brother, — ^Punished’’ ; — as no special form of punishment has 
been prescribed, the man shall be reprimanded or censured or fined, in accordance 
with the exact nature of his offence — (MedhdtitM). 

''Defrauds^ — i.e. tries either to deprive them of their share or to reduce it. — 
* Loses Ms seniority \ — i.e. is not to be respected. As the text expressly names the 
‘eldest’ Brother, — it follows that, if the younger Brothers behave in a similar mamier, 
they are not to lose their share — (Sarvajnandrdyctna). 
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Manu (9.112)— 

{889] ‘For the eldest, the Preferential Share shall consist of the twentieth part 
(of the property), as also the best among the chattels belonging to the 
Father ; half of that for the middlemost, and the fourth for the youngest. ’ * 


He becomes deprived of the honour due to him, as also of the Preferential 
Share — (Kulluka). 

‘ Vvmkurmta ' — turn out of the House. — ' Ajyesthah ' — deprived of the honour due 
to him; — 'abhdgah ' — not entitled to share the paternal property — {Mdghavdnanda). 

The text lays down the circumstances under which the eldest Brother becomes 
deprived of his share . — " VmiJcurvita^ — set aside— {Nanddna), 

If the eldest Brother oppresses the younger ones, he ceases to be entitled to 
respect and to the Preferential Share — (Rdmachandra), 

In this text Manu has been understood to make the misappropriation of joint 
property an offence only for the eldest Brother, not for the younger ones. But this 
is not right ; because just as it is an offence for the eldest Brother, who is in the 
place of the Father, so it is also for the younger ones, who are in the position of Sons. 
This has been made clear by Gautama quoting the Aitareya Brdhmana 2.1-7 — 
Hf a man deprives a co -sharer of his share, he becomes destroyed where the 
offence is not restricted to the eldest Brother — {Mitdkmrd, p. 672). 

'’Vmikurmta^ — defrauds, — "AjyestkaJy — no longer to be respected as the eldest 
Brother — {Vivddaratndkara, p. 478). 

When it is wrong for the eldest Brother, who is his own master, to misappro- 
priate joint property, it is very much more so for the younger Brothers who are 
dependent upon the eldest Brother; it cannot mean that such misappropriation is 
wrong for the eldest Brother only — {Pardsharamddhava, pp. 383-384; also Vlra- 
?nitrodayayp. 706). 

The term 'Eldest Brother’ stands here for coparceners in general; the meaning 
being that such misappropriation is wrong for the eldest, and much more so for the 
younger ones among them — {VyavahdraniayukJia^ p, 131). 

* Some people have held the view that the rules sanctioning the Preferential 
Shares are not meant for the present age; that they stand on the same footing as 
the rule sanctioning the killing of cows for the Madhuparka offering. — This, however, 
is not right; no such restriction regarding the time of application is foimd anywhere. 
— ^The twentieth part ' — of the entire estate— shall be extracted and given to the 
eldest Brother as his Preferential Share; '‘half of that' — i.e. the fortieth part, — ^to 
the middlemost Brother; and the ''fourth' — i.e. the eightieth part — to the youngest 
Brother. — After all these Preferential Shares have been extracted, the remainder 
shall be divided into three equal shares. — Further, among all the chattels, that 
which happens to be the best, is also to be given to the eldest Brother. — If we adopt 
the veadixi^'' dravyeshvapi par am varam' in place of '' sarvadravydchcha yad varam', 
the meaning would be that 'among all kinds of things, the best of each kind shall 
be given’; for instance, if there are cows and horses, the best cow and the best 
horse shall be given to him absolutely as a Preferential Share, not in lieu of another 
article, or in return for a price. — ^This rule sanctioning the Preferential Shares is 
meant only for those cases where all the three Brothers are possessed of special 
qualifications — {MedhdtitJd). 

Out of the joint property, the twentieth, the fortieth and the eightieth parts 
being extracted, the twentieth part and one good article shall be given to the 
eldest Brother and the other two parts to the two younger Brothers, and then the 
remainder shall be divided equally among them. This shall be done if all the three 
Brothers are possessed of equally high qualifications — (Sarvajhandrdya7m ; also 
KidlTika). 

The meaning is that when the property is being divided, the eldest Brother, 
if he is worthy, shall receive the best share — {Rdghavdnanda). 

If there are several middle Brothers, each of them shall receive what has been 
laid down for the 'middlemost’ — {Nandana). 

Manu here lays down the allotment of Preferential Shares. To the eldest 
Brother, who is also the best equipped with learning and other qualities, shall be 
given the twentieth part of the whole partible property, and also the best thing 
among the articles constituting that property, — as his Preferential Share; — half 
of this, i.e. the fortieth part of the same property, as also a middling thing, shall be 
given to the middlemost in age, who is also possessed of middling learning and other 
qualities ; — the fourth part of it, — i.e. the eightieth part of that same property, and 
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Again — 

[890] ‘From among the goods of all kinds, the eldest shall take the best; 
as also anything that may be particularly good, and also the best of ten 
(animals)’ — 


also some little thing, shall be given to the youngest in age, who is also possessed 
of the lowest qualifications-— p. 619). 

AH these unequal divisions depend upon the wish of the person making the 
division — {Apardrha, p. Ill), 

Of the entire estate, the twentieth part, as also the best of all the chattels, shall 
be given to the eldest ; half of that — •i.e, the fortieth part of the property — and a 
middling thing, shall be given to the middlemost, and the fourth of that — i.e. the 
eightieth part of the property and some inferior article, shall be given to the youngest. 
This is the mode of Preferential Partition made after the death of the Parents 
[Mitdksard, p. 621]. — ^Ail these Preferential Shares are to be awarded by the neutral 
persons who are making the partition— says BdlamhhaUl. 

The Preferential Shares here laid down are for those cases where the eldest 
and others are possessed of special quaMcations. The rule on this point is as 
follows: — ^When there are several Sons bom of the same Mother, and all possessed 
of good qualifications,— but there is a gradual decrease in the degree of these quali- 
fications, — ^then, out of the joint property, the twentieth part shall be extracted 
and given to the eldest Brother, along with the best thing among the chattels; the 
fortieth part along with a middling thing to the middlemost Brother, and the eightieth 
part along with an inferior thing to the jmungest Brother — {V wddaratndkara., 
p. 469). 

This rule applies to cases where the propertj^ is more than ‘ ten and when 
there is a difference in the qualifications of the Brothers- — {Y ivddaehandra 20.2.2). 

The meaning of this is as follows Out of the partible property, the twentieth 
part, and also the best among the partible articles, are to be given to the eldest 
Brother; the fortieth part of the joint property and a middling article to the middle- 
most and the eightieth part and an inferior article to the youngest; the remainder 
of the property is to be divided equally among all.— There are several other texts 
sanctioning such unequal divisions ; but, though sanctioned, as the practice is not 
foUowed among people, it should not be adopted iii practice ; this case being analogous 
to the case of which, though sanctioned by the Scriptures, is not adopted 

in practice at the present time — (Madafmpdrijdta, p. 646). 

This text lays down the method of Preferential Shares.— vSuch unequal division 
by the Father is permissible only in connection with his self-acquired property; in 
the ancestral property, all have equal shares, and it is absolutely wrong to have an 
imequal division merely by the Father’s whim — [PamsJmm'ijiddhava, pp. 332-333). 

The first sentence only reiterates what has been said before regarding the 
eldest Brother taking ‘ the best of the chattels — The term *'jdta ’ may mean kind 
or variety. — '' Anything particularly good ’ — such as a piece of Cloth or an Ornament. — 
'Best of ten animals" — if there are ten horses, or ten cows, he shall take the beat of 
these,-— Some people read 'varan" for 'varam"^ and take it as qualifying 
which is construed as Accusative Plural, the meaning being that ‘he shall take ten 
good animals" — {Medhdtitki). 

When the property has been divided into the requisite number of shares, 
any article^ which is the best, and which the eldest Brother likes best, should be 
taken by him ; similarly among all the shares, what may happen to be particularly 
good shall he taken by the eldest; and out of every ten animals to be partitioned, 
that which is the best shall also be taken by him, in addition to what may have 
been included under his own share. — This applies to cases where the eldest Brother 
possesses very high qualifications and the younger ones very low qualifications — 
{Sarvafhandrdyana). 

From among the goods of all kinds, the eldest Brother shall take what may 
be the best ; this reiterates what has been said before. — ^If there is any single thing 
that is particularly good, that also will go to the eldest ; as also the best one among 
every ten animals. — This applies to cases where the eldest Brother possesses high 
qualifications and the younger ones possess none — {Kulldka). 

'Barvesdm" — from among all the things to be divided. — 'Dcoshatah" — from 
among ten cows or other animals. — ^This refers to cases v’here there are ten animals — 
(Rdghavdnanda). 
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Baudhdyana— 

[891] ‘Tlie eldest Brother shall take one out of ten; the others shall receive 

, ■ ' :equally.’ 

[892] ‘ All the Sons are to receive their Father’s property equally. Any one 
of them who is endowed with Learning and Righteousness deserves to 
receive more’— (Bf/i-aspai-i). 

All this applies to cases where the eldest Brother is possessed of very 
superior qualifications ; while th& Twentieth Part is to be given to him as a 
Preferential Share w^'hen he possesses just some special qualifications; in 
cases where all the Brothers possess eqteal qualifications, the eldest Brother 
shall get only some little thing as a present to satisfy him.* 

Devala — 

[893] ‘To the eldest,— if he is righteous,— the tenth part shall be allotted.’ 

This is meant for cases where the eldest Brother is specially devoted to 
Vedic Study and Fire -tending, and the others are all entirely devoid of 
qualifications; so say Haldyudha and Pdrijdta.f 
Brhaspati — 

[894] ‘ Where the Father has made the division — either in equal or unequal 
shares, — ^that division shall be maintained (by the Sons); otherwise they 
would become degraded.’ J 

The Preferential Shares mentioned in the previous texts refer to cases where 
the qualifications of all the Brothers are of a high order; the present text lays down 
what is to be done in eases where the eldest Brother is possessed of distinctly higher 
qualifications. — ^AIl kinds of goods' — such as Cattle, Land, Gold and so forth; — 
Hhe best' — the eldest shall take. — If there is anything 'particularly good', which 
cannot be divided, — such e.g. as the image of a deity, — ^that also the eldest shall 
take. He shall also receive the best one from among every ten animals — {Nandana). 

If the eldest Brother is possessed of very superior qualifications, then — 
(a) that which is the best article among all the goods, (b) that which may be the best 
among its kind, — e.g. the best of Rubies, — and (c) the best of every ten animals, — 
cows, buffaloes, etc., — the eldest shall receive — {V ivddaratndkaray p. 469). 

* The meaning is that the Sons are equal sharers in the property as well as the 
debts of the Father .... If the Sons of a Father are not outcasts, or under other 
disabilities, — and they are all equal in the matter of Learning and other qualifications, 
— ^they shall share the property equally; — -but in case there is inequality among 
them, one who happens to be endowed with superior learning and other qualifications 
shall ‘receive more’, either through a ‘Preferential Share’ or through ‘unequal 
division’ — {8mrtichand>rikd, pp. 616 and 618). 

Excessive shares shall be given to the eldest or other Brothers only when they 
are possessed of superior qualifications — {Vivddachandra 20.2.2). 

Here Brhaspati points out in what eases the ordinary rule of equal division 
may be deviated from — {Smrtitattva II, p. 164). 

t According to Haldyudha and Pdrijdtay this is to be given where the eldest is 
equipped with Yedie Scholarship and the others have no special qualifications; — 
according to others, the meaning is that when the eldest is equipped with the Fire, 
and with Vedic Scholarship, and the others have no special qualifications, then the 
eldest receives the ‘tenth part’ and among the other unqualified Brothers the 
‘fortieth part’ of the property is to be diYi6Bd-—(Vwddaratndhara, p. 472). 

i What is meant to be precluded by this is the possibility of the partition 
being effected by the wish of the Sons — (Apardrkay p. 717). 

'By the Father'^ — i.e. in the manner prescribed in the Scriptures. What 
would not be in accordance with the Scriptures would not be lawful and hence not 
irrevocable. Even in regard to one’s self-acquired property, it would not be a lawful 
division if one Son received a thousand gold-pieces and the other only a shell. 
Hence there can be no doubt that in case the unequal division has been made in an 
unauthorised manner,— and if the Sons object to it, — it cannot be maintained — 
{Smrtichandrikd, p. 610). 
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This is in regard to the self -acquired property of the Father. 

Manu (0.215)— 

[895] ' Among undivided Brothers, if there is a Joint Concern, — the Father 
shall, on no account, make an unequal division of it. ’ * 

This refers to the case of such property as has been acquired by the 
joint labour of the Brothers; hence there is no inconsistency between this 
and what has gone above. 

Brhaspati — 

[896] ‘One who is seniormost, in regard to Birth, Learning and other qualifica- 
tions, should receive two shares out of the inheritance; the others should 
be equal sharers; the former is like a Father unto these. ’f 


What is meant is that in regard to his self-acquired property, the Father is 
entirely free to take two shares for himself, or to give something to the Sons and 
take all the rest for himself, or to make an unequal division among the Sons — 
{Vivddachandra 

* It has been declared by Y djfiavallcya (2.116) that ‘an unequal division has 
been declared to be lawful, if made by the Father ’. This is what is desired here. — 
'Joint Concern' — i.e. where all of them have acquired wealth — one by agriculture, 
another by receiving gifts, another by service, while another takes care of what 
has been earned by others and invests it and uses it to the advantage of all; — all 
such wealth shall be pooled together and divided equally, and no excessive share 
shall be given to any one by the Father, through his love for him — {Medhdlitlvi). 

''Joint Concern' — acquiring wealth jointly — ^by agriculture and other diverse 
methods. — The Father shall not give more to any one on the gx'ound of his having 
put forth more work than the others — {SarvajfLandrdyarta), 

If among the Brothers living together with their Father, there is some Concern 
carried on for the purpose of acquiring wealth,-~then, at the time of the division 
of that wealth, the Father shall not on any account give more to any one Son than 
to the others — {KuUuIca), 

This is an exception to what Ydjncwcdkya has said in regard to the legality of ' 
unequal division made by the Father — (Rdghmdnanda). 

'Saha uUhdymrn' — ^joint acquisition. — 'Visaniam'f ' unequal' , — bj?- allowing 
a larger share to the eldest Son — (Nandana). 

In cases where property has been acquired by the joint labour of all the Brothers, 
the division shall be equal, — even when done by the Father. The implication of 
this is that in other cases an -unequal division may be made by the Father — 
(Apardrl'a). 

'Uithdyia ' — Action tending to the acquisition of wealth — {V wadaratyidkara, 
p. 468), 

'XJtthdna' is acquisition, — If all the Brothers have had an equal share in the 
work of acquiring the wealth, there shall be no unequal division — {Vivdda- 
chandra 

What is meant here is that, if the Sons themselves ask for partition, during the 
Father’s lifetime, — then the Father shall not give a Preferential Share to any one — 
{Ddyahhdgaf ’p, ^*1), 

If there has been an equal 'utthdna' — i.e. exertion, on the part of all the 
Brothers, towards the acquiring of the wealth, — then the Father shall not make an 
unequal division — {Viranhitrodaya^ p. 662), 

What Manu declares here is that there shall be no unequal division if the Sons 
themselves ask for partition — {Smrtitattva II, p, 165). 

'XJtthdna' — earning, acquisition. — ^There shall be no unequal division, as it 
has been prohibited. So that, in this case, the Father shall not receive two 
shares, nor shall the eldest Brother receive a Preferential Share — {Vibhdgasdra 
3.2-3). \ 

16 ^ the case where the Sons have asked for partition — {Ddyanirnaya 

t This text lends support .to the view that the ‘seniority ’ does not mean older age 
only, but also superiority in Learning and other qualifications — {Smriichandrikd^ 
p. 620; also Vivddacliandra 20.2>-4). 
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This refers to that eldest Brother who is possessed of the highest quali- 
fications and is competent to support the others, like a Father. 

■; Again—;. , ■ ,■ * ,v, . 

[897] ‘All the Sons are to receive their Father’s property equally. Any one 
of them who is endowed with Learning and Righteousness deserves to 
receive mom^ ---(Brhaspati), [This is the same as Text 892 above.] 

Vydsa — , , 

[898] ‘If any one of the Brothers, while depending upon the joint property, 
acquires, through valour and such other means, any such prox^erty as 
conveyances and the like, the Brothers shall share that property; two 
shares out of it shall go to the acquirer and the remainder shall be 
divided equally among the rest.’* 


Herein Brhaspati explains to what sort of ‘eldest Brother’ excessive shares are 
to be given — {V ivddamtndlcara, p. 480). 

The eldest Brother is entitled to two shares, not only by virtue of his being 
seiiiormost in age. — ^The title to ‘two shares’ cannot be regarded as referring to such 
property as the eldest Brother might have acquired for himself ; as, in that ease, 
there would be no point in the mention of ‘Learning and other qualifications’. — 
This rule regarding the ‘two shares’ applies to only those cases where the division 
is among uterine Brothers; when the division is among uterine and non-uterine 
Brothers, the ‘eldest’ is to receive only the ‘twentieth part’ as his Preferential 
Share — {Ddyabhdga, p. 42). 

* 'Joint property'' — Property belonging to those not separated. — ^The term 
'Brothers'' stands here for coparceners in general. — 'Through valour and such other 
means\ — This indicates the partibility of all those other kinds of property which, 
a coparcener may obtain in marriage and so forth, on the basis of the Joint property — 
{Smrtichandrikdf p. 640). 

This should be taken as applying to all those kinds of property obtained by 
Learning, Bravexy and the like, which do not fall within those specifically declared 
to be impartible — {V ivddaratndhwa, p. 508). 

The acquirer worked through his body as also through the joint property, 
while the other co -sharers worked through the property only ; hence it is only 
equitable that the former should have a double share — {Ddyanirnaya 14.2-3). 

This refers to cases where the additional property has been acquired with the 
help of the ancestral property — {ApardrJca, p. 726). 

Just as in. the case of the property acquired by Learning, — through the help 
of the property of the Father and others, — so also in that of property acquired by 
Bravery, etc., — the acquirer is entitled to two shares — {Pardsharamddhava, p. 379). 

The mere fact of the property being acquired by Bravery, etc. does not make 
it impartible; under certain circumstances, even such property is partible; e.g. this 
text sfieaks of such property when acquired with the help of the joint property 
— (p. 107). — The text lays domi a double sharre for the earner of the property in 
what he may have acquired with the help of the joint property; while in a case 
where such property has been acquired entirely with efforts of his own body and 
with the help of his own private property — ^without drawing upon the joint property, 
— ^he receives, not only two shares^ but much more; in fact, the whole of it goes to 
him — {Ddyabhdga^ p. 111). 

'SddhdrananJ — ^eJoint property. — ^This provides an exception to the general 
rule that the gains of bravery, etc. are not partible — {Madanapdrijdta, p. 688). 

'Brothers" — ^This term stands for all members of the joint family, Uncle and the 
rest. If, in the earning, some loss has been suffered by the joint property, the share 
received by the coparceners in the newly acquired property shall be increased in 
proportion to his share in the said loss. Such is the view of the Ddyahhdga — 
[SmrtitattvaU, p. 11^). 

One who has earned more with, the help of the Joint property shall receive 
a double share (4.1-2). — This refers to eases where the additional property has been 
acquired with the help of the joint property. — 'ShauryddV stands for ‘that of which 
Valour is the first’; so that Learning also becomes included; and in all ‘gains of 
Learning’, as defined by Kdtydyana, the acquirer receives a double share — 
{Vibhdgasara 9.2-1). 
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That is, even when any one acquires, by his own speciai personal effort,, 
tliroiigii bx'avery and such means, any property,— with the help of the joint 
property, — the acquirer is entitled to two shares in that property. [This 
text is quoted' and cmnmented upon again on p. 214 of the printed text, vide 
Text No. 953 helowSl 
Vashistha — 

[899] ‘Among these, if any one has acquired something by himself, he should 
receive two shares in it.’* 

This means the same as the previous text. [This text is quoted again' 
and commented upon, vide Text No. 952.] 

Ydfhavallcya — 

[900] ‘ (A) In what accrues to the joint property, the division shall be equal.- — 
(B) Among persons born of several Fathers, the shares are determined 
through their respective Fathers.’ 

(A) "Sdmdnya, etc. etc.^ — ^That is, even when a co -sharer in the joint 
property adds to that property, through Agriculture, Trade and other 
means, — ^he shall not receive a larger share. — ^This, however, is to be understood 
to refer to cases where the other coparceners also have done the same (towards 
the augmentation of the joint property); otherwise there would be inconsis- 
tency with the rest of the text. — (B) "AneJca, etc. etc.'' — ^That is, in a ease 
where there have been several undivided Brothers and they have all 
died, each of them leaving several Sons,— and each of these Sons adds to the 
joint property by means of Agriculture and other means, — each of these 
Sons will not have a full share, like their Fathers ; all the Sons of one Father 
will jointly receive only what would have been the share of their common 
Father.f 



If a coparcener by his own efforts, but with the help of the joint property, 
acquires some property, he shall take two shares out of it for himself and divide 
the rest equally among the other coparceners— ( 20.2-3). 

* "Among these', — i.e. among the Father, Brother and other coparceners — 
{Madanapdrijdta, p. 647). 

If among the Brothers living together, any one has acquired property by his 
own efforts, but by drawing upon tlie paternal property, that property is to be 
divided among all the Brothers, but the person who has acquired it shall receive 
two shares — {Mitdhsard, p. 652). 

•j* (A) " A rthasamutihdna' — acquiring of property. When a property is ac- 
quired by all coparceners with each other’s help, it should be divided equally.. 
Of such property, the division shall be equal, even when done by the Father. — 
(B) Several Brothers, who had lived together with their property undivided, have 
died; among them^ one has left a single Son, another has left two, and the tiiird has 
left several Sons; in this case, the shares that will be assigned to these Sons will be 
through their respective Fathers; that is, the two or several sons of one Father shall 
share among themselves only that much of the property which would have fallen 
to the share of their Father; and the whole property shall not be divided equally 
mnong the Cousins — {Apardrka). 

(A) " Sdmdnydrthasamutthdne' — ^this qualifies "dravye'i the meaning being, 
'in the case of such property as has its rise from the joint property’; i.e. what has 
been derived from the common property,— the division shall be equal ; even though 
some individual coparcener may have put forth much bodily labour and other 
kinds of effort in the obtaining of that property. But this is so only in the case of 
Brothers, not of all kinds of coparceners.— (B) There is equal division of the In- 
heritance only among Brothers; — " Anekapitfkd^idm' , — among Cousins and other 
coparceners, the division proceeds oh the basis of tlieir respective Fathers. That 
is to say, the Brothers having made an equal division among themselves, — ^when 
their bons, in their turn, come to make a division, the Sons of each of the said Brothers 
^lall divide among themselves only that which forms the share of their Father. 
The sense is that the Grandsons are entitled to the Grandfather’s property only 
through their Fathers, not by themselves, like their Fathers — {Vishvarupa). 
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Ndrada — 

[901] ‘If a Brother, engaging himself in the business of the family, carries 
on their business, he should be enriched by the Brothers by the present- 
ing of Food, Clothes and Conveyances.’ 


(A) This is an exception to the law relating to the ‘gains of learning’ and such 
other properties out of which the acquirer receives two shares. If the common 
property of undivided Brothers is augmented, through Trade, Agriculture and other 
means, by any one of the coparceners, the division of it shall he equal, and the 
acquirer shall not receive two shares. — (B) This lays down the rule for the division 
of the Grandfather’s property among Grandsons. Though it is true that in their 
Grandfather’s property, the Grandsons derive their right from their birth, — ^just 
like their Fathers — yet the division of that property among them shall h© through 
their Fathers, and not through themselves. Anekapitrkd-^my means those who 
have several Fathers but the same Grandfather — says BdlambhaM.] — ^The meaning 
is as follows — In a case where a number of Brothers who had been living together 
have died, leaving Sons, — and there is divergence in the number of Sons left by 
them, on© having left two, another three and so forth,— the two Sons of one Brother 
shall, between themselves, receive the single share that would have been their 
Father’s ; and the four Sons of the other Brother shall receive, among themselves, 
the single share that would have been their Father’s. — ^Th© same rule applies also 
to the case when some Sons of the Grandfather are alive, while others have died 
leaving their Sons; the living ‘Sons’ receiving their own respective shares, and the 
Sons of the dead ‘Sons’ receiving what would have been their Fathers’ share — 
(Mitdkmrd). 

Wiien all the Brothers have acquired property jointly by such means as 
Agricultur©, Trad© and the like, the division shall be equal among all of them. 
The particle Hu’ serves to differentiate this case from that of the property that may 
have been acquired by a Brother independently of the joint (ancestral) property, 
which latter is not partible. — (B) This lays down the rule for dividing the Grand- 
father’s property. — In a case where among the two Sons of the Grandfather, one has 
left one Son and the other four Sons, — ^the property shall be divided into two parts ; 
one part shall go to the single Son of the fost Son, and the second part shall go to 
all the four Sons of the second Son. — ^The particle Hu’ indicates that the number 
of shares into which the whole property shall be divided shall not be the same as 
the number of the Grandsons — {Viramitrodaya'Tikd on Ydjhavalkya). 

(A) This refers to cases where the property has been acquired by means other 
than Learning, — such as Agriculture and the like. — (B) In a case where Brothers, 
living jointly with their Father, have died leaving Sons, — ^the first Brother leaving 
tioo, the second three, and the third four, — 'though these Grandsons have a right in 
their Grandfather’s property by virtue of their birth, equally with their Fathers, 
yet the two Sons of the first get only on© part, the three Sons of the second get only 
one part and the four sons of the third also get only one part of the property— 
{Pardsharamddhava, pp. 378 and 337). 

(A) If the joint property has been augmented by means of Agriculture, etc., 
the addition shall be divided equally among all; and the individual acquirer shall 
not have two shares. — (B) ^ Anikapitrka’ are Cousins, the Sons of several Brothers, 
born of their Wives ; — ^to these, shares in the Grandfather’s property shall be assigned 
in accordance with the shares of their respective Fathers. That is to say, for 
example, there were three Brothers ; one of them has one Son, the second has two, 
and the third has three ; thus there are six Cousins ; when these come to divide their 
Grandfather’s property among themselves, they shall divide it, — not into six equal 
parts, but — into three equal parts as among the three Brothers (their Fathers); 
and the only Son of the first Brother shall take the whole of one such share ; the two 
Sons of the second Brother shall receive, between themselves, the second of those 
three shares ; and the three Sons of the third Brother shall receive, among themselves, 
the third share. — In those cases where some of the Brothers have died leaving their 
Sons, while some are living, the division shall be on the same lines, — each of the 
Brothers receiving a full share and their nephews receiving only what would have been 
their Fathers’ share — {Madanapdrijdta, pp. 688, 659-660). 

(A) ^8amutthdna’ is increase, augmentation. The meaning is that the acquirer 
does not do anything more than the others. This refers to eases where the acquisition 
has been equal. — (B) The meaning of the second line is that, where there have been 
several undivided Brothers and they have died, leaving different numbers of Sons 
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That is, in a case where one of the coparceners takes up the work of the 
entire family and with his management augments the joint property, — 
what he receives as his share is the same as that received by other co -sharers; 
hence, in order to compensate him for his labours, the others should make 
special presents to him of Grains, Clothes, Horse, etc., commensurate with 
his work.’*' 

Jfaw (9.207)— 

[902] ‘Among Brothers, if any one, being competent through his own pro- 
fession, does not desire the joint property, he shall be debarred from his 
share, after a little has been given to him by way of maintenance.’ 

If a Brother ‘through his own profession’,-— i.e. by his own effort, — is 
‘competent’, — ^i.e. capable of making a living— should not take his share in 
the joint property, but relinquish it, — ^it should be made up for him by the 
other co-sharers, tlirough portions taken from their own respective shares. — 
This is the meaning of this text, as also of the preceding text of Ndrada ^ — 
Haldyudka. 

The Author of the PraJedsha, however, has explained the meaning of 
this text of Manu to be as follows When several coparceners are engaged in 
carrying on business for acquiring wealth, if some one among them, through 
laziness and other causes, does not do any work, he shall be debarred from 
the profit accruing from that business; he shall receive his share of the 
capital only, t 


each, — and each one of them has acquired property, — they will receive only the 
shares of their respective Fathers— 4.1-4; 4.1-6). 

In cases where the dead has left only Grandsons and no Sons, the shares 
assigned to the Grandsons shall be in accordance with their respective Fathers — 
{Vwddachandra 

(A) This is an exception to what has been declared by Vashistha to the effect 
that the coparcener who has acquired a property by his own effort shall take two 
shares out of it. The meaning of the present text is that in a case where the accretion 
to the joint property has been brought about by agricultural and other operations, 
the division shall be equal and the acquirer shall noi receive two shares. The text 
of Vashistha (Text No. 899) has, therefore, to be explained as pertaining to 
cases other than those referred to here— (p. 481).— (B) Among the Sons of several 
Brothers, — if the number of these Sons is equal or unequal, — ^when the Grandfather’s 
property comes to be divided, the Sons of one Brother shall receive that same share 
which would have been their Father’s and each of the Sons shall not have a share 
allotted to him — {Vwddaratnakara^ ip. A^l), 

(B) This text implies that the assignment of shares depends upon the relative 
proximity by birth, to the acquirer of the property — {SmTtitaUva II, p. 198). 

(B) In a case where one Brother has left one Son, another has left two Sons, 
and the third, three Sons, — the number of parts into which the property shall 
be divided by these Sons shall be that of their Fathers, not that of their own — 
{Vyamhdrammyuhha, pp. 100-101). 

* In accordance with the maxim ‘More work, greater reward’, the Brother 
spoken of should have his share added to by his Brothers, by presenting additional 
grains and other things — pp, 617-618). 

The meaning is that he should receive something — (4,1-3). — ^If one of the 
Brothers is engaged in the maintaining of the family, his part of the business shall 
be looked after by the other coparceners who will supply him with food and other 
things, according to his share in the property — {Vihhdgasdra 4.1-7). 

f When several Brothers are living together, and jointly manage their ancestral 
property by cultivation and other means, if any one of them does not help in the 
management, — it is the debarring of such a Brother that has been declared here. — 
‘He shall be debarred from his share\ — i.e. in the net profits of the estate. . . . He, 
however, is not to be debarred from the main ancestral estate ; nor will the profits 
also be entirely withheld from him; a part of his share of the profits shall be 
taken by the Brothers as a recompense for their labour, and the remainder shall be 
given to him ‘Sy way^ of maintenance^ — Or^nirvibhdjyay may mean shall be separated^ 
not allowed to live jointly — {Medkdtithi), 
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Kdtydyana — 

[903] ‘If one’s own iiriseparated (Brother) has died, one should make his Son 
the recipient of the share of that Brother, — ^which Son may not have got 
his subsistence from his Grandfather. He shall receive his Father’s 
share from his Uncle or Uncle’s Son. This same would be the equitable 
share of all his Brothers. The Son of that Son shall receive the said 
share; after that, it shall lapse.’ 

‘one’s own’, — ^Brother. — ^Tatsutam\ — ^i.e. the Son of the said 
Brother. — \Jivanam\ ' subsistence^ — ^i.e. share in the property. 

What sort of share the Son shall receive is declared by the words 'pitryan 
amsham\ — ‘his Father’s share’. 

'Tatsutah\'tl[ie Son of that Son’, — ^i.e. the Great-grandson of the ancestor 
whose property is being divided. Thus the property of a householder has 
to be divided into as many parts as there may be his Sons; and the share of 
any one of these shall be received by his Sons or Grandsons. — ''Lapse" — i.e. 
it shall not go to his Great-grandson. 

This refers to a case where they are all living together (as a joint family). 
Thus the Wife of the dead Brother cannot receive a share, as she has 
not been mentioned here.* 


‘Among Brothers ’ — if any on© does not want his share in the Father’s property, 
— to him shall be given some small property by way of maintenance, and he shall 
be debarred by his Brothers from the property— 

If a Brother is able to earn wealth by serving the King and other means, and 
does not want a share in the joint property, — ^he shall be given something out of it, 
by way of maintenance, and separated. If this is done, then the Sons of the debarred 
Brother would not be able to assert their claims over the property — (Kulluka). 

If a Brother is able to maintain himself by other means, and does not want his 
share in the property, — to him something shall be given and the property divided 
among other Brothers. The giving of something is for the purpose of setting aside 
the claims of his Sons and other descendants— 

'’Nirmbhdjyajy — ^Debarred from sharing. 

If a Brother who is entitled to a share in the property, being free from greed, 
does not accept any share in the property from his Brothers, he should he'' nirbhdjya ’ 
from his share; i.e. some little thing shall be given to him by way of maintenance 
and he shall be separated ; — if he is quite competent, with what he has acquired by his 
owir efforts — {Bdmachandra). 

^Svakdt amshdt\ — i.e. from his share in what the other Brothers have acquired 
by their efforts — {Apardrka). 

If a Brother, who is able to earn wealth by his own efforts, does not want the 
ancestral property, — then, with a view to avoid future disputes arising from the 
claims put up by his descendants over his share in the ancestral property, — the other 
Brothers shall give him something out of that partible property and separate him 
from the joint family — {Smrtichandrikd, p. Qll}, 

If a Brother, relying upon his capacity, has no desire to take anything out of 
the ancestral property, he shall be given some little thing, — in the shape of a seer 
of rice, for instance, — and then separated; in order to preclude the possibility of 
claims being set up at some future time by the Son and other descendants of the 
said Brother — {Ddyahhaga, p. 66; and also Smrtitattva II, p. 171). 

What is said here is in reference to a case where one of the coparceners is 
capable of maintaining himself and hence does not desire to take his share in the 
ancestral property — {Viramitrodaya, p. 572). 

If a coparcener, being quite competent, renounces his share in the joint property, 
he should still foe given something aud be excluded from the property, — for the 
purpose of lending finaiity to the partition. If this were not done, his Sons would 
raise disputes in regard to their Father’s share in the ancestral property — (Vdya- 
nirnaya 22.1.1). 

See Ydjnavalkyay 2.116. 

* If a Brother has died before the property has been divided, his Son, — ^who has 
not received any share in the property from his Grandfather — shall receive his 
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-rBevala — ' 

[904] 'Among such kinsmen as are living together— divided or undivided,— 
there may be re -partition of the property up to the fourth generation; — 
such is the law.^ 


own Father’s share, from his Uncle or Uncle’s Son. So also the Son of that Son; 
after whom it will lapse— (Apamriba, p. 727). 

What is meant is that, if among the Brothers, one is not alive, his share in 
the property does not cease to go to his Son— { Fwadam^na/cara, p. 482). 

In a case where the Father, A, dies first, then the Grandfather, B,— the property 
of B is to be divided among his Sons and Qrandaom and Great-grandsons (these latter 
being the Sons and Grandsons of A), — ^these latter receiving the share that would 
have been their Father’s — ^i.e. A’s — {Ddyanirnaya 21. 2-8). 

If a Son has died before the partition of the propex'ty, then the Father of that 
dead Son shall allot the share of that Son to the Son of this latter.— In case he has 
not himself received a living from his Grandfather — i.e. if his Father’s Father has 
died without allotting the said share to him, then he shall receive his Father’s share 
from the undivided Uncle or Uncle’s Son. Similarly also the uterine Brothers of the 
said Son. — It might be argued that— -‘on the analogy of this rule, the said Son shall 
receive his Father’s share in the latter’s Mother’s property also’. — But this could 
not be so ; as the text contains the qualification ‘undivided’, which implies that the 
inheriting of the property here spoken of is that of that person only with whom 
division (partition) is possible; and no division is possible between the Mother and 
the Son. — In case the dead Son has left no Son, but Grandsons, these latter are to 
receive shares in accordance with the share of their respective Fathers — {Vivdda- 
Chandra 20. 

^Jwanam^ — Inheritance. — ^In the same case, if the dead Brother has several 
Sons, the same share shall go to all of them . — ^Labheta tatsuto vdpi ’ : — ^the meaning 
is that the Son of the Grandson of the original owner of the property shall receive 
his FaJther’s share, in the absence of his Father. If this Son of the Grandson is also 
not living, then the next in descent among the descendants of the dead Brother 
shall not receive any share in the property of his Great-great-grandfather. — An 
objection may be raised — “As a matter of fact, the Great-grandson also cannot 
inherit the property of his Great-grandfather; as the rule is that only Sons and 
Grandsons shall inherit the property of the Father and the Grandfather — ^True; 
but just as in the case of the Mother’s property, the ownership of the Son is estab- 
lished on the Mother’s death, after his offering the funeral cake, by the mere fact 
of being alive , — so in the same manner the ownership of the Great-grandson over 
the Great-grandfather’s property also would be established. — ^Thus it follows that 
whoever offers the funeral cake to a dead person— either as Father, or Grandfather, 
or Great-grandfather, — also inherits his property — {SmHicliandrikd, pp. 647-648). 

In a case where, between the two Sons of a man, one has died before partition, — 
the Son of that man is there, but he received no property from his Grandfather, 
before he died, — then the allotment shall be made as laid down in this text. — 
^Labheta tatsuto m’; the meaning of this is that the Son of the Grandson of the 
original owner of the partible property shall receive his Father’s share, when this 
Father is not alive, — after that among his further descendants, the inheriting of 
the Great-great-grandfather’s property ceases— pp. 337-838). 

'Nije' — Brother. the Brother’s Son, — 'Jwanam' — share; this 

share being the ‘Father’s share’. — ^Tatsutak - — the Great-grandson of the person 
whose property is being partitioned.— There is 'lapse\ 'parataiy — i.e. after' that; 
i.e. the Son of the Great-grandson does not receive a share — (p. 575). — Here 
Kdtydyana has distinctly restricted the inheritmg-r%^ to the Son, - the Grandson 
and the Great-grandson only— (Fimm^'^rodai/a, p. 643). 

Kdtydyana here lays down the order of inheritance among the Son, the Grandson, 
etc. — ^Jwanani ^ — ^provision for maintenance. — If among Brothers, one has died, 
then his Son should be given his Father’s share. In a case where the dead Brother 
has more than one Son, their Father’s share shall be divided among them. — Similarly 
the Son of this Son also shall receive the share ; the Son of this last, however, shall 
not receive anything. — ^All this refers to cases where they are all living together — 
{Smrtitattva II, p. 190). 

^Baratajy — i.e. after the Great-grandson. — On the death of the Father, Grand- 
father and Great-grandfather, — ^the Son of the Great-grandson does not receive a 
share in the property of the last,— if any Son or other nearer descendants are living. 
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That is, the partition of the property may be made only up to the fourth 
generation including the original proprietor. That this same rule is applicable 
also to those who have been divided, but are subsequently reunited and 
live together, — is implied by the qualification ^living together 
VasMsfha — ' 

[905] ‘There is partition of inheritance among Brothers, — as also for childless 
women till they get a Son.® {(Quoted again in Text No, 1031.] 

The ‘women’ meant are the Wives of the Brothers. So what is meant 
is that if there is a widowed Sister-in-law who is expected to be carrying, 
she also should be provided with a share; when she has been delivered, that 
share shall go to the Son born to her. In case no Son is born, that share shall 
revert to her Husband’s Brothers and others. f 


But in case the Son, Grandson and Great-grandson-— all these are not alive, then the 
Great-grandson’s Son shall certainly receive the property. — ^This refers to cases 
where the members concerned have become reunited after partition, — ^not where 
there has been no partition at all- — {VyavaharamayuJcha^ p. 101). 

* Among undivided kinsmen living jointly, — or among kinsmen divided but 
retinited, — ^there can be redistribution of property only among the Brothers, their 
Sons and Grandsons; it shall cease with the Sons of their Grandsons, who would 
constitute the ‘fourth degree of descent’- — {Vimdaratndkara, p. 482). 

Among kinsmen who are ^avibJiahta^ — i.e. with undivided property — ^and who 
are '‘vihhakta^- — ^i.e. descended in different lines and yet belonging to the same root- 
dynasty of the prime owner of the property, who hme lived together ‘‘hhuyah^ — i.e. 
for a long time— the right to inherit property shall extend up to the foxxrth generation, 
i.e. up to the Great-grandson of the prime o^mmT---{Smrtichandrikd, p. 648). 

‘ Up to the fourth generaiion'-^Le, extending down to the Son, the Grandson and 
the Great-grandson.- — The meaning is that when there is re-partition among members 
of a family not divided, — or among those who have become reunited after pai^tition, 
— it shall extend to the Brother, the Brother’s Son and the Brother’s Grandson — 
(DdtyamVnaya, 2.2-9). 

There shall be no partition after the fourth degree. — ^This, however, refers to 
cases where the parties are living together; it does not preclude the allotment of 
shares to those who have returned from foreign lands ,* it shall cease with the Sons 
of the said Grandsons, who would constitute the fovrtJi degree — {Vivadackandra 
20.2-5). 

Shares can be allotted to the direct heir, or (in his absence) to the heir’s Son, or 
(in the absence of this latter) to the heir’s Grandson; or (in his absence) to the 
heir’s Great-grandson; but no further; i.e. one is not entitled to receive a share 
in the property of his Great-great-grandfather — {Pardsharamadhava, p. 438). 

The meaning is that there can be partition of the property left by the original 
owner, only among his descendants up to the fourth degree. This same rule applies 
to the case of those who have been divided and become reimited— ( 
p. 573). 

In a case where among several Brothers one is not living, his share shall be given 
to his Son ; if this Son also is not living, then the share of the said Brother shall be 
given to his Grandson; after that the share lapses. — ^That is, among imdivided 
CO -sharers living together, — or reunited after separation, — ^there shall be readjust- 
ment of shares only in regard to the Brother, his Son and his Grandson . 1x3 accordance 
with this, the Wife also of the Great-grandson only shall be entitled to receive a 
share — (Smrtitattva II, p. 190). 

When a man dies after his Son, Grandson and Great-grandson have all died, — 
his property shall be inherited by his Great-great-grandson; it goes no further. — ^But 
this refers to thos^ who have become reunited after separation,— -not to those who 
have not separated at all — {Vyavaharamvayukha, p. 101). 

t Such women as may have had no child, but had conceived and become widowed 
before delivery, — are also entitled to share the inheritance, until the Son is born; 
if a Son is not born, the share reverts to the coparceners ; — such is the sense of the 
phrase Hill they get a Son ’ — {Apararkotf p. 728). 

If there are women {Brothers Wive&y says the Bdlambhatfi] on whom signs of 
pregnancy are quite discernible, the partition shall be postponed till their delivery — 
{Mitdkmrdf pp. 655-656). 

13 
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In contiiination of the woT6.-pituh\ ‘of the Father’, says Brhaspati 
( 25 . 64 )— 

[906] ‘On his death, the Mother receives the same share as her Sons; their 
j^Iothers are equal sharers with them, and the Girl is entitled to the fourth 
part of a share.’ 

M$ death" — i.e. on the death; — the "Mother" — ^i.e. the one 

who has Sons. — "Mothers" — Le, Step-mothers who have no Sons -all these 
latter are "equal sharers with them" — ^i.e. they shall have shares equal to the 
Sons. — ^The Sisters of these co -sharers, who are -wnwamed, receive, for 
the purposes of their marriage, the fourth part of the share assigned to their 
Brothers.’*' 

iVdrada (13.33)— - 

[907] ‘Those whose sacramental rites have not been performed in due course, 
— for them those rites shall be performed out of the paternal property. — 
In case there is no paternal property, those Brothers who have already 
had their sacraments performed should perform the same for their 
Brothers, taking what is necessary out of their own shares.’ 

"Sacramental Rites" — those ending with the Upanayana (Sacred Initia- 
tion), f 


If there are women in whom signs of pregnancy are clearly discernible, the 
division of the property shall be made in expectation of the delivery — {Madana- 
pdrijdta, p. 666; also Pardsharmnddhava^ p, 341). 

* Striyah"^ ‘women’ stands here for the Brother’s Wives. The meaning is that, 
if any of the Brother’s Wives are supposed to be carrying, shares are to be assigned 
to them also ; if no Son is born, the shares shall revert to the Brothers and the woman 
shall receive maintenance only — {Vlvadaratnakara, p. 483). 

If any of the Father" a or Brother’s Wives evince clear signs of pregnancy, then 
the division of the property should be postponed till the delivery. The phrase 
Hill she gets a Son " indicates that there is to be postponement in case the signs of 
pregnancy are clearly discernible,— not if they are not so discernible — {Vlra- 
mitrodayay p. 589). 

If there is no Son, the pregnant woman shall receive a share; in case she does 
not give birth to a Son, that share shall be resumed by the Widow’s Husband’s 
Brothers and other coparceners — {Vihhdgasdra 4:3-^). 

* What this clearly means is that the Mothers belonging to the several castes 
shall receive the same share that ha-s been ordained for the Sons belonging to the 
same caste as themselves; and the Daughter also shall receive the fourth part of the 
share that has been ordained for the same caste as herself — (Viramitrodaya, p. 582). 

The term "jarwim", ‘Mother’ (in the first line) stands for one who has Sons of 
her own; oxidi" mdtarah" ^ ‘Mothers’ (second line) for those who have no Sons of their 
own. — "Turlyamshd " — ^the fourth part of the share ordained for a Son of that caste 
to which the Girl belongs; — ^this is to he given to her for her marriage. — ^The term 
‘Girl’ stands for the unmarried Daughter. 

On the death of the Father, the Mother and tlae Step-mothers of those 

Sons receive the same share as the Sons ; and their unmarried Sisters receive the 
fourth part of the share of their Brothers— 4.2-8). 

The meaning is that, on the death of the Father, the 'Mother" — i.e. the Wife 
with Sons ^ — as also the "Mothers" — Step-mothers,— all these receive the same share 
as the Sons — {Jdayanirrmya 20.2-10). 

t The ‘rites’ referred to here are those beginning with the ‘Birth-rites’ and 
ending with the ‘Sacred Initiation’— (F^mdaraMtoa, p. 493). 

The meaning is that, if there are Brothers whose sacraments have not been 
performed by the Father, enough should be set apart out of the paternal property 
for the performance of those rites. — ^If there is no paternal property, the Brothers 
shall set aside funds out of their own shares for the performance — iV ivddachandra, 
20 . 2 - 6 ). 
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Vydsa — 

[008] ‘The soniess Wives of one’s Father have been declared to be equal 
sharers; and the Father’s Mothers have all been declared to be equal 
to the Mother/* 

Ydjfiavalkya {2,\2Z ) — 

[909] ‘When the Sons are dividing the property after the Father’s death, 

their Mother also receives an equal share. ’t 


In view of the pronouns ^yesam^ and *tesdm^ (which are both in the Masculine 
form), this text should be taken as referring to Brothers onlv — {Ddyabhdga, 
pp.. 70-71). 

The opinion expressed in the Ddyabhdga m not right; the performance of the 
sacraments as essential for the Sisters as for the Brothers ; tho Masculine Gender in 
the pronouns should be taken in the impersonal sense;- — or the form may be taken 
as an '‘Ehash^a compound (standing for (a) *‘Ydedm cha yesdm cha^f and (b) Tdsdm 
cha Usdm, elm'') so as to include both the Masculine and the Feminine — {Ylra- 
miirodaya, p. .584). 

The ‘sacraments’ meant are ail, ending with the Initiation — {Vibhdgasdra 
4.2-10). 

The sacraments meant here are those ending with the Initiation; such is the 
implication of the obligatory term ‘‘avashya ’ ; the Marriage being not quite obligatory, 
as it can be omitted in. the case of those who wish to remain Life-long Students^ In 
the case of Sisters however, the mamog^e being the substitute for Initiation, for 
women, the performance of the marriage would be obligatory; hence for this also 
fxmds should have to be set aside by the Brothers out of their own shares — {jSmrti- 
cAandHM, p. 628). 

* What is meant is that, when the property is divided equally among Sons, the 
soniess Daughter-in-law also should receive the same share. — *Pituh^ is not to be 
construed with ^patnyah\ — so that the ‘Wife of the Father^ cannot be meant. — ^This 
Daughter-in-law is to receive this equal share only in case she has not got any 
Sirid-hana, — as declared in Ydjhavalkya 2.26 — (Smrtichandrikd, p. 623; or Ddya- 
pp. 67-68). 

This refers to cases where the Wives have not been given any Sirtdhana — 
p. 730). 

‘‘Sarvdh\ ‘all’, is meant to include the Father’s Step-mothers. — ^This text lays 
down the shares of the Step-mother and the Step-grandmother — {Vycwalidra- 
mayukha, p. lOG). 

In the case of partition made during the Father’s lifetime, every one of his 
Wives is to receive a share equal to that of the Sons ; but in the case of partition 
made after the Father’s death, it is only the Mothers of the Sons who are to receive 
shares equal to the Sons’, while those that have no Sons receive only food and clothing. 
— Such appears to be the implication of the opinion expressed by many legal digests. 
But, the Author of the Mitdksard appears to hold the view that both sets of Wives — 
those with Sons, as also those without Sons — are to receive shares equal to the Sons’. 
Such also is the view of the Madanmatna — (Viro/mitrodaya, p. .579), 

I The Mother, who has no StrwLhana of her own, shall receive a share equal to 
that of her Son. — ^The term ‘ Mother ’ here stands for the ‘ Father’s Wives ’ in general, — 
as all these would be equally related to the Father — {Vishvarupa). 

After the Father’s death, when the Sons are dividing the property, — i.e. at the 
partition among Sons, — the Mother also shall receive an equal share. — No significance 
attaches to the Plural Number; so that the meaning is that the share of Mother 
shall be the same as that of a Son, — ^The term ‘Mother’ stands for all the Go- wives — 
(Apardrka). 

In 2.115, Ydghavalkya (Text No. 881 above) has laid down that, ‘if the Father 
is making a division of the property during his lifetime, he shall make his Wives 
equal sharers'll the present text lays down that, even when the division is taking 
place after the Father’s death, his Wives are to receive shares ‘ equal to their Sons ’ ; i.e. 
the Mother’s share shall be equal to that of her Son; — if no Strldhana has been given 
to her; in case SMdhana has been given, she shall receive half-a-share, as declared 
by Ydjhavalkya under 2.146 — {Mitdksard), 

[The ‘Mother’ here includes the Step-mother also — adds the Bdlamhhattl.'] 
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Kdtydyana — ' 

[ 910 ] Mf a certain property had been concealed and is found out afterwards^ 
that also shall be divided equally among the Brothers ; and in the absence 
of the Brothers, among the Sons of the Brothers.’ * 

[ 911 ] ‘If anything had been taken by any one among themselves, — and if 
anything had been wrongly divided,-— on being found out, it shall be 
divided in equal shares; so says Bhrgu,' % 


WbffEQ the property is being divided after the Father’s death, it is not only 
the Brothers (Sons of the Father) who shall receive shares, but also the Mother 
and Step-mothers; the latter being included by the force of the particle ‘api:’— 
{Vlramitrodaya-T%hd on Ydjnavalkya). * 

In Ideality, women are not entitled to any inheritance ; all that the present text 
means is that ‘something’ may be given to the Mother (not a regular share in the 
property) — {Vwddmhandra%l.l-~1). 

What is meant is that on the death of the Father, when the Sons are dividing 
the property, their Mother shall receive an equal share. — This text has to be taken 
along with two qualifications — (a) ‘to one to whom Strldhana has not been given’, 
and (6) ‘to one to whom has been given, only half a-share shall be given’. 

— Such is the opinion of VijUdneshva/ra^ Dhdreshvara and others, — Another view is 
that in the text where ‘^uZ/-a-share’ has been declared as to be given to the Mother 
to whom Strtdhana has been given, the term ‘half’ stands for equal parts; so that in 
a case where the Mother has already got her Stndhana she shall receive half out of 
her Son’s share; i.e. if the value of the Son’s share is 10 Niskasy she shall receive 
5 Nifkas . . . When the Father and Son are making a division, among them- 
selves, of the Grandfather’s property,— the Wife of that Grandfather shall receive 
an equal share, if she has a Son ; if she has no Son, she shall receive only what may 
have been given to her as a loving gift, and she shall not be entitled to any share in 
the property. In this Grandfather’s property, the ‘Mother’ — i.e. the Grandfather’s 
Daughter-in-law — shall not receive a share; she shall receive only ornaments and 
such things. Because both these texts— (a) ‘If the Father is making equal shares, 
his Wives shall be made equal sharers and (&) ‘when Sons are dividing the property 
after the Father’s death, their Mother shall receive an equal share*— are meant to 
apply to such properties as belonged primarily to the Father, — i.e. such property 
as the Father had inherited as his share or had acquired as gifts — {Madanapdrijdta, 
pp, 663-664). 

What is meant is that at the time of partition, the sonless Widow should 
receive a share; as each such Widow has to be supported — {Vihhdgasdm 5.1-2), 

Though there are several texts which speak of women as being ‘not entitled 
to inheritance’, yet they are not inconsistent with the present text ; because 'amsha\ 
‘share’, is not the same thmg as ‘inheritance’; e.g. members of trading corporations 
receive ‘shares’, but that is not ‘inheritance’ — {Smftichandrikdy p. 623). 

This share shall be given only in cases where the Mother has had no Strldhana 
given to her; if it had been given, she shall receive only halj — (Pardshara7nddhava, 
p.341). 

This share is to be given only in case no Strldhcma had been given ; where it 
had been given, she shall receive only ‘half’. ‘Half’ does not mean exactly 
but that much which, along with her would make her property equal to 

her Son’s. — ^The term ‘Mother* here stands for jananly one who has given birth to 
Sons; hence it cannot include the Step-mother; the word, used only once, 

cannot stand for both the prirmry emd the secondary Mothers — {Vlramitrodaya, 
p. 678). 

* In a case where, at the time of partition, some one had concealed some 
property deceitfully, creating the impression that it belonged to a stranger, — ^but 
on investigation, it is afterwards found that it really forms part of the joint property, 
— ^then it shall be divided equally. If, by the time, the original coparceners have 
died, it shall be divided among their Sons — {Smrtichandrikd, p. 714). 

t See Text No. 990 where this same text is again quoted and commented upon. 

‘In equal shares'* — i.e. in shares equal to the previous shares, — says VivadacMntd- 
mam itself later on when dealing with the same text on p, 224 of the printed text. 

^On being found^ — i.e. that which had been stolen or lost at the time of partition 
and which has been recovered after tbe partition — {Vivddackandra 23.2-5). 
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[912] , ‘When a man has gone away to a foreign country, leaving a Joint 
estate, his share 'should certainly - be given to his descendant when he 
comes back; be he the third or the fifth, or even the seventh, in descent, 
he shall receive the share belonging to him by right of succession, — on 
his birth and family-name being ascertained ’ — (Brhaspatl 25.24). 

This refers to -a man who had gone away to and has returned from 
foreign lands.* . 

" Again— 

[913] ‘He whom natives of the place and neighbours know to be the owner, — 
to the descendant of that man must the landed property be surrendered 
by his Idnsmen whenever he comes forward. ’f 


Section (C)— Pebsons PBECiiiiDED ebom Inhbbitance 

Says Brhaspati — 

[914] ‘A Son, even though born of a Mother of the same caste as the 
Father,— if he is devoid of good qualities,— is not entitled to inherit 
the Father’s property; it has been declared to belong to those of his 
SapindasX who are learned in the Veda, ’ § 

Wrongly divided'" — -i.e. divided in unequal shares ; in a manner contrary to 
law — {Smrtichandrihdt'p. 114;), 

What has been divided unequally, in a mamier contrary to law, should be 
equalised.— Inasmuch as this text lays down the re-partition of that only which 
had been deceitfully kept back, it follows that there can be no re- partition of what 
has been already properly divided — {Pardsharamddhava, p. 383). 

' Anyonydpakrtam " — taken by each man according to his own wish. — ‘‘Dur- 
vibhaktam ^ — inequitably divided — {Vihhdgasdra 5.1-4),— The coparcener who has 
been enjoying the property shall not he required to make good what he has enjoyed. 
That such is the sense is clear from the term ‘in equal parts ’ — {Vihhdgasdra 12.1-9). 

* The present text refers to eases where the person concerned has been away 
in foreign lands, or living in inaccessible places — {Vivddaratndhara). 

In a case where the man has relinquished his co -residence in the family -house 
and also the country itself, and has gone to live in a far-off country,— and during 
his absence, his kinsmen, not knowing of his existence, have divided all the property 
among themselves; — if this man subsequently returns home, his share should be 
given to him. In this case, the ignorance of the existence of the man being due to 
his own remissness, no other alternative has been mentioned ; that is why the text 
has added the term ‘certainly’. — Similarly if the person returning after partition 
is a Grandson or a still lower descendant of the original owner who had migrated, 
he is entitled to a share in the ancestral property only — {SmrtichandriJcd, pp. 712- 
713). 

The meaning is that, if a member of the joint family has returned after a long 
residence abroad, he shall receive his share in the property, if he is recognised by 
the relative of the place and others living in the neighlx)urhood — (Ddyahhdga, 
p. 133). 

These texts are not authoritative — (Vyavaharaniayukha, p. 134). 

This refers to one who has gone abroad to foreign lands — {Vihhdgasdra 5,1-6). 
t In a case where the man has turned up after partition, — or even before 
partition, — ^and proceeds to claim his property, he is entitled to receive it only if he 
establishes his claim by means of evidence temporal as well as super-physical, — 
not otherwise — {Smrtickandrikd, p. 713). 

J The text reads ^ tatsapindct-h^ which means as above. Some digests read 
' tatpindaddh\ which has been explained as ‘those who offer the funeral cake to the 
Father’; or ‘those who supply food and clothing to the disqualified Son 

§ *Agunavdn ^ — devoid of all such qualities as would be conducive to the 
material and spiritual welfare of the Father — {Smrtichandrikd, p. 631). 
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'Jlfame '(0.214)— ■ ' 

[915] ‘Ali such Brothers as are addicted to evil deeds are not entitled to 
inherit property . ’ 

'Vilmrrtiasthah " — addicted to acts against the law.* 

Skankha — 

[916] ‘Inheritance, Funeral Cake and Water-offerings become precluded from 
the Outcast.’ 

That is, the man who has become an ‘ outcast ’—i.e. been excommimicated 
by his relations on account of some extremely reprehensible vice,— ceases to 
to entitled to (a) inherit the Father’s property, (b) to perioTm Shrdddha, and 
(c) to make water-offerings. t 
Manu (9.203-203)— 

[917] ‘(A) Eunuchs and Outcasts, the congenially blind or deaf, the insane, 
the idiot or the dumb, — ^as well as those with deficient organs, — ^are not 
entitled to shares. — 


' Agunamn " — ^not possessing the qualities indicated in the saying — ‘A true So7i 
delivers the Father from good as well as bad debts’. — ’‘Tatpindaddh^ (v.L for 
sapindah ^) — those who provide food and clothing for the disqualified (and disin- 
herited) Son — (F^'wddamiwJbara, p. 487). 

This refers to cases where the person concerned is entirely devoid of all good 
qualities — {Vihhdgasdra 

Tatpiridaddh '* — those who offer the funeral cake to the owner of the property; 
that is why the epithet ^learned m the Veda^ has been added.— It means ‘those 
who provide food and clothing to the disqualified Son ’—according to the Ratndhara. 
Even on this view, the persons should be such as would offer the funeral cake to the 
owner of the property, — i.e. the dead Father— II, p. 172). 

* ‘ VikarmastJhdh ’ — doing such acts as are forbidden— ; — such as 
Brdhmanas addicted to acts like Cattle-tending, Serving a and so forth — 

{Sarvajnandrdyaim ) ; — ^most of whose acts are such as have been forbidden — 
(Nandcma), 

Such Brothers as, though not quite outcasts, are addicted to such evil deeds 
as Gambling, Associating with a courtesan and so forth, do not deserve to inherit 
property — [Kulluka). 

Those who are addicted to Gambling, Drinking and such acts get only main- 
tenance, not shares in the property — (Edghavdnanda), 

Such Brothers are not entitled to shares in the property — {Rdmachandra). 

*'VikaTmasihdh ^ — entirely addicted to such acts as are forbidden. '‘Dhanam ' — 
such property as is partible — {SmrtiGhandrikd, p. 631). 

'Vikarmasthah '^ — addicted to Gambling, etc.; according to others, ‘always 
engaged in causing injury to the family’ — {V ivadarntnakam, p. 486), 

The meaning is that such persons are debarred from inheritance as are not 
entitled to the performance of Skranta and Smdrta rites and are also addicted to 
evil deeds — {Vlramitrodaya, p. 713). 

Here Manu declares that a misbehaving Son is not entitled to inheritance if 
there are other Sons who are better qualified — {Vyavahdra'mayuhha, p. 164). 

^Vikarmasthah ' — addicted to evil and forbidden acts — {Vihhdgasdm 5.7-11). 

f ^ Apapdtritaiy — is the person who, having committed a degrading sin, has 
been excommunicated by his relatives, — ""Rktha^ is paternal property, as also the 
property of an Agnate, for one who stands in the relation of a Son to the deceased 
person — {Apardrka, p. 720). 

^Apapdtrilajy — is one who has become excommunicated by his relatives on 
account of his having committed a heinous crime, such as injuring the King and the 
like — {Vivddaratndkara, p. 486). — One who has been excommunicated by his 
relatives disgusted with his harmful behaviour and other defects — {Vivadachandra 
21.1-2). — ‘Whose water has been separated’ — i.e. who has been excommunicated — 
{Viramitroduya, p. 713, where the text is attributed to Apastarnba)^ 

^ApapatrUay — one who,, by reason of such heinous crimes as striking the King 
and the like, has been excommunicated by his relatives ; such a person is not entitled 
even to offer the funeral cake — {Vibhdgasdra 5.1-11), 
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[918] ‘(B) But it is fair and proper that the wise man should give even to 
all these food and clothing to the best of his ability, as long as they live ; 
not giving this, he would become degraded.— 

[919] ‘(C) If the Eunuch and the rest should somehow happen to have a 
longing for a Wife, the child of such of them as have issue is entitled to 
inheritance.* 

^Nirindriyah ^ — devoid of hands or feet or such other limbs. 

The upshot of the whole is that those persons are precluded from in- 
heritance who are incapable of performing the Shrauta and Smarta acts 
(duties prescribed in Shruti and SmHi ). — ^The Sons of these, how'ever, — 
with the exception of the Son of the Outcast, — are entitled to inherit anee.=^ 


^ (B) — '’Food and ’-—which are necessary for the keeping of the body. 

The implication is that they should be provided with enough to enable to engage 
servants, etc. ; specially because, in the case of the blind and the rest, living would 
be impossible without a servant. For those again to whom marriage is permitted, 
the provision made should include that for the Wife also. — (C) When there is desire 
to marry, they shall marry ; and the child born of such marriage, — ^whether a Son or 
a Daughter — shall have a share in the property. — ^The phrase ‘and the rest’ does not 
include the Outcast and the like. — Or the text may be taken as applying to the 
case where the man has become insane, or otherwise disabled, after having been 
‘initiated’ and ‘married’,— The older writers have foxmd in this rule something that 
is usefully applicable to the case of such marriages as are contracted for purely 
religious purposes ; so that for the Eunuch also, — ^who is entitled to perform the 
acts prescribed in the it is only right that there be marriage, even in the 

absence of sexual desire; as for the rites prescribed in the Shruti, they can be 
performed only in the Shrauta hre, which can be installed only by one who has 
already got a Son ; so that the Eunuch could never be entitled to the performance of 
these — (Medhdtithi), 

^Klibak'" — one whose impotency is incurable. — -^Patita \ — one who has committed 
a heinous crime and has not performed the expiatory penance. — 'hadhira^ — suffering 
from congenital deafness. — '‘Insanity and the resP are meant to be such as are 
incurable. — ^Jada' — one whose organs of action are not under his control, — 

^ NirindriydIP — those unable to have any sensations. — (C ) " Arthitd^ — implies connec- 
tion with Wife. — '‘UtpannatantundnP — when children are born to them. — ^Even 
those Brothers who have become separated before the birth of such children should 
give to these childi*en the share that would have been their Father’s. As regards 
the Eunuch and the Outcast, if these have been already married, then, on the birth 
of their Ksetraja Son, this latter becomes entitled to a share in the inheritance — 
{Sarvajfkmdrdyansb)* 

(A) The impotent, the outcast, one suffering from congenital blindness or 
deafness, the insane, the mad, the idiot, the dumb, the cripple, the lame or one 
whose organs are deficient, — ^these do not receive shares in the property; they are 
entitled to only food and clothing. — (B) The man who does inherit the property, 
if he knows the law, should provide food and clothing to these, throughout his 
life, to the best of his ability. — (C) Kaihanchana'^ — this implies that ‘the Eunuch 
and the rest’ are not fit for marriage; if somehow there arises in them a desire for 
marriage, and they do marry, then, on the birth of their Ksetraja Son, — and in the 
case of others, their regular Sons, — these become entitled to the share in the property 
— -{KuUuha). 

(A) '’Jada'' — one devoid of ambition. — '’ Nirindriydh^ — those without hai:)ds and 
such limbs. — (B) All these eight persons have got to be supported; this has been 
declared by Ydjnavalkya also. — (0) If the Eimuch and the rest have a desire to 
obtain children, and marry for that purpose, — if they do have issue, then their 
Ksetraja or other Sons become entitled to inheritance — (Rdghavdnanda). 

(C) The reference is to the Ksetraja one — (Kandana), 

The texts describe those not entitled to partition. Those born blind or deaf 
are not entitled to any share in the property. — ^Unmatta ^ — one who suffers from 
nervous trembling and the like, from the obsession of planets, or from the disorders 
of the three humours of the body, Wind, Bile and Phlegm. — ‘dada’ — one whose 
mind is deranged and who is unable to ascertain what is good for himself. — 
Nirindriydy — ^those who have lost an organ through disease. — (C) ^ Utpannatantu- 



200 


TOTlDACHINTlMANI 


Y apiavalhy a {2.14:0)— 

[920] ‘(A) The Outcast and Ms Son, the Impotent, the Lame, the Insane, 
the Idiot, the Blind, and one suffering from an incurable disease, have 
no shares; they have got to be supported.’ 


nam’ — i.e. of the Sons. For the Eunuch, the only Son possible is the Ksetraja; 
for others, ‘body -bom’' Son also is possible--~(Baniac/?w 

Inasmuch as the Eunuch and the rest are spoken of as ‘having Wife’, it means 
that their Upanayana has been performed.— It will not be right to argue that— 
‘the text O refers to the case where the man has already married and subsequently 
become struck by blindness and the other disabilities ’. Because, if that were so, 
then ‘the born blind’ should not have been mentioned in the preceding text (A). — ■ 
It may be that the blind and the rest, not having gone through the ceremony of 
the Upanayana and marriage, are not entitled to the performance of sacrifices ; but 
they are perfectly entitled, like the to the performance of works of public 

utility. For this reason the fact of their not being entitled to inheritance is due, 
not to their being not entitled to perform the acts, but to the authoritative declaration 
to that effect in the texts themselves — {Apardrka). 

(A) Nirmdriydjy — those who* as a result of some disease, have lost a sense- 
organ. — These, the Eunuch and the rest, do not share in the property; they have 
to be supported with food, clothing and other gifts. — (B) ^Atyantam '' — throughout 
life. The fact of their being not entitled to inheritance would foe right only if it 
referred to cases where the blindness or other disabilities have appeared before, 
not after, partition. Even after partition, if the disability is cured by medication, 
the person does become entitled to his share in the inheritance. In the terms 
^piatita^ and the rest, no significance attaches to the Masculine Gender; so that, 
even in the case of Wife, Daughter, Mother and others, — if they happen to be 
blind and so forth, — they are not entitled to a share in the property — {Miid'hsard, 
pp. 836-838). 

(A) " Nirindriydh ^ — ^Those who have lost a sense-organ through disease or such 
causes. These are not to receive shares in the property, but have to be supported. 
— 'Atyantam % — as long as they live. — ^These persons are not to share in the parti- 
tion; not so if, though before partition, they suffered from the said disabilities, 
yet, after the partition, they got rid of them by medication, — or if they have 
performed the necessary expiation. In this latter ease, the person concerned becomes 
entitled to a share in the property, in accordance with the rule that — ‘if a Son is 
born, after partition, of a Wife of the same caste as oneself, he is entitled to 
inheritance’. — In the terms "‘patita'' and the rest, no significance attaches to the 
Masculine Gender; hence, Mother, Wife, Daughter and the like also, if suffering 
from disabilities, are not entitled to shares in the property. — The Eunuch and the 
like are themselves excluded, not their Sons and others, if these latter are not them- 
selves suffering from any disability — {Madanapdrijdta, p. 682). 

(A) In the eornpomid ^jdtyandha\ the term ^jdti’ connotes the incurability 
of the blindness, not that it must be congenital. — ^’Jada ^ — one who cannot dis- 
criminate between others and himself. — ^Nirindriya ’' — the lame and the like, who 
are not entitled to the performance of the religious rites prescribed in Shruti and 
Smrti . — (B) 'Sarvesdm ^ — of the Eunuch: and the rest. — ' Atyajitam .'' — as long as 
they live. — (G) In the compound — ‘of the Eunuch and the rest’ — 

the KUha, Eunuch, is meant to be included, as he is absolutely unable to beget a 
child. The Author of the Frahdaha, however, holds that 'KUba^ .here stands for 
such impotence or incapacity to beget children as is due to a curable defect. — 
'Tantu^ is issue — {Vivadaratnakara, p. 488), 

’’Jadamuka ^ — one who is dumb while being an idiot. — ^Eumwh '' — one who 
remains impotent even after medication. Some people hold that the compound 
^Klibddmdm* is not meant to include the KUba himself — {Vivddachandra 21.1-2). 

Here Manu mentions those who are not entitled to inheritance — 'Nirindriya ’ — 
whose organs have become defective. — 'Atyantam " — throughout life — {Pardshara- 
mddhava,' pp, 366-367). 

^Nirin^iya ^ — one who has lost his generative organ through disease, and hence 
differs from the Eunuch. Some persons have explained this term to mean ‘persons 
devoid of hands, feet and such limbs*. — ^These, the Eunuch and the rest, do not 
receive shares in the inheritance, but they have to be supported with food and 
clothing, — ij^) " Atyantam " — throughout life. — Of the outcast and the person 
who has committed a’ minor offence^ the disability to inherit lasts only till the 
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, That- is, '.the man .siiffering . from- 'Leprosy and such incurable diseases 
is not entitled to inheritance. - 

[921] *(B) The Body-horn and Soil-horn Sons of these, if free from defects, 
are to receive shares in the property ’“—(.Td/fia. 2.141). 

[922] ‘ (C) The Daughters also of these should be siippoi’^ted till they have 
been made over to their Husbands ’ — (Ydjfia. 2.141). 

The Body "born Sons of the Outcast — ^meant are those born before the 
man became an Outcast; while those of the others may have been born even 
after (the appearance of the disabilities). — "SutdJy — Daughters — are to be 
supported — if they are free from defects — ^i.e. are well-behaved.* 


requisite expiation has not been performed. If, through arrogance, they do not 
perform the penance, they become degraded. — ^This disability to inherit applies 
to these only if they have had the defects before partition; after the partition has 
been made, — if the defects appear, the shares that they have already received 
cannot be taken away from them; as there is no authority for such a course. — If, 
subsecjuently, the defect is removed, the persons become entitled to receive shares ; 
so says Vijndneshvara ; and this is the right view, because the disability to inherit 
was based entirely on the presence of the defect ; and the ease of these persons 
would stand on the same footing as that of the Son born to one (from a Wife of his 
own caste) after partition, who is entitled to inherit. — In the terms ^paiitajy and 
the rest, no significance attaches to the Masculine Gender; just as in the sentence 
^Brdhmanona mrdm pihet^ ; hence the disability mentioned in the present text 
would apply to the case of the Wfife, Daughter and others who have been declared 
entitled to inheritance. — 'Tantu^ — Child — (Vlmmitrodaya, pp. 708-710). 

'Nirindriya ^ — one whose olfactory and other organs have been destroyed by 
disease and such other causes — {Smrtichandrikd^ pp. 6, 9, 632). 

^ Nirindriya ^ — devoid of the olfactory and other organs.- — ^These disinherited 
persons should be supported by those who have got the property — {Vyavakdra- 
mayuWia, pp. 163, 164). 

^Tantu" — child. — It might be argued that the impotent person can have no 
generative potency, — and that the dumb and the rest, not having read the Veda, 
and not having their Upana/yana performed, would be outcasts , — and hence there 
could be no possibility of these being properly married. — ^This caimot be right; 
because a Son {Ksetraja) may be born to the impotent man with the help of another 
man; and the rest, even though they may not have their Upanayana performed, 
would be only like Shudrcbs, and not outccbats; hence all these persons could have 
Sons, ‘body -born’ as well as *'Ksetraja\ and these Sons should be entitled to 
inheritance — {Ddyabhdga, p. 104). 

* (A) The impotent man and the rest have no share in the property; but they 
are entitled to maintenance. — — ^Eunuch, on© wanting in virility. — 'Tatsutaiy 
(v.l. 'tajjajy ) — ^born of the Outcast ; though the Son of the Outcast is also an Outcast, 
yet he has to be mentioned separately; otherwise according to the next text (921), 
the Son of the Outcast would be entitled to inherit. — — Lame. — ^Unmaitaka^ 
— suffering from insanity, which is a kind of disease. — ^Jada^ — Idiot. — ^Andha ' — 
Blind . — ' Achikitsyaroga'' — one suffering from an incurable disease. — ^The tenn 
ddya'* (‘and the rest’) is meant to include those others who have been mentioned 
in other Smrii-texts, — (B) \E$dm^ — of the Eunuch and the rest; the Aurasa and 
Ksetraja Sons receive the iiiheritance, if they are free from such defects as being 
an Outcast and the lilce; the impotent man obtains children by means of medication. 
— (0) The Daughters also of these have to be maintained till they are married. — 
These have to be maintained even though born of Outcasts — {Apardrka). 

''Tatsutay — i.e. the Son born of the Outcast. — ^Unmattah * — obsessed by evil 
planets. — 'Jaday — ^permanently devoid of intelligence . — ^ AchiMtsyaroga ^ — suffering 
from Leprosy or such other foul and incurable disease. — The particle ‘c/iu-’ serves 
to include the deaf and the rest mentioned in other Smrtis . — Some people have 
held the view that the lame and the rest stand for all those who are not entitled 
to the performance of the Agnihotra and other rites.^- — But this is not right, because 
wealth is meant for the man ; and because the illiterate person, who is not entitled 
to perform any rites, has been declared to be fit for holding wealth; as is clear from 
such texts as — ^‘The learned shall not give of his self -acquired property to the 
unlearned, unless he wishes to do so’, — and ‘the unlearned shall divide the property 
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[923] ‘ The soiiiess Wives of these should also be maintained, if they are 

weli-behaved; if they are ill-behaved and hostile, they should be turned 

out ’ — (Ydjnmalhya 

equally’. Thus the fact that they are not entitled to inheritance rests upon the 
express prohibition in the texts themselves, not on the ground of their being incapable 
of performing sacrifices. — Or their disability to inherit may be regarded as being due 
to their existent disease, etc., being indicative of heinous sms committed in past 
lives. The long-established custom is that even the blind and the rest, if they 
are not Outcasts, do inherit the property that belonged to their Grandfather and 
other ancestors. The conclusion therefore is that the text only reiterates the 
propriety of the course that these persons should not use the property for any 
other purpose save their maintenance — (Vishvarupa). 

(A) Here we have an exception to the general rule regarding the Son, the Wife 
and other members of the joint family inheriting the property of the deceased. — 
— one who is neither male nor female. — '‘Patita \ — one who has committed a 
heinous crime, like killing a Brdhmana, — 'Tatsutah ^ — Son born of the Outcast. — 
\Pmigu' — Lame. — ^Uvmattalca ’ — oppressed by insanity due, either to the disorders 
of Bile, Wind and Phlegm, or to the obsession of planets. — *Jada ^ — of disordered 
nund; who is unable to determine what is good and what is bad for himself. — 
'Andha ^ — deprived of eyesight. — ' Achikitsyaroga^'—BufieTxn.g from some incurable 
disease, like Consumption. — The term 'ddya^ includes the following — one who has 
taken to another life -stage, one who is inimical to his Father, one who has com- 
mitted minor sins, the deaf, the dumb, the person deficient in sense-organs. These 
have been mentioned by Vashistha and Ardrada, —-also by Manu (9.201). — These 
persons (the impotent and the rest) ‘have no shares’, — i.e. they do not receive the 
inheritance; they have only got to be maintained by being provided with food and 
clothing. If they are not maintained, the person who has got the property becomes 
liable to be treated like an Outcast, as declared by Mdnu (9.202, Text Ko. 918 above). 
— ^This disability to inherit would be right only in cases where the defects (to which 
the disability is due) have been present from before the time of partition , — not 
if they appear after the partition. Even after the partition, if the defect is removed 
by medication, the man does become entitled to the inheritance. — In the terms 
‘'patitah^ and the rest, no significance attaches to the Masculine Gender; hence the 
Wife, the Daughter, the Mother and other females also should be regarded as not 
entitled to inheritance if they have any of the disabling defects enumerated above, — 
(B) The assertion of this disability of the impotent and other persons might give 
rise to the notion that the Sons also of these persons are debarred from inlieritance ; 
it is with a view to this that the text (B) has been added. Of these persons, the 
Body -bom and Soil-born Sons, if free from defects,— i.e. such defects as constitute 
disabilities in the matter of inheritance, — ‘receive shares’ in the property. In the 
ease of the impotent person, only the Ksetraja, ‘Soil -born’, Son is possible; in that 
of others, the ‘Body -born’ also. The mention of these two excludes the other kinds 
of Sons. — (C) A special rule is laid down in regard to the Daughters of the said persons : 
until they have their marriage-sacrament performed, the Daughters are to be 
maintained; the particle implies that the performance of the sacraments is 
essential — {Mitdksard), 

(A) The teTm'atha’ includes the Deaf, and ‘ddya’ includes the Dumb, one hostile 
to his Father and others mentioned in Manu 9.201 . — ^Tatsutah ’ — Son of the Outcast. — 
"Jada ^ — one of low intelligence. — (B) The impotent and the rest having been 
precluded from inheritance, it would seem as if their Sons and Daughters wei*e also 
precluded; hence the texts (B) and (C) have been added. — ^The ‘Soil-born’ Son of 
the impotent man, and the ‘Body-born’ Son of others, — if both of these are them- 
selves free from the disabling defects, — do become sharers in the inheritance. — (C) 
The ‘Soil-born’ Daughters of the impotent and others, who are not sexless, should 
be as carefully maintained by the property -holders as their own Daughters, imtil 
they have been given away to their Husbands. — The particle ‘ cha ’ (in B) implies 
that the Daughters should also have their sacraments performed — ( Vlramitrodaya- 
Tikd on Ydjha.), 

(A) ^Should be supported^ — by those who have inherited the property; Vimu 
having declared that ‘they have to be supported by those who have received the 
property ’.—(B) What is said in regard to the Ksetraja Son must be taken as 
applicable to the Dvdpara and earlier ages; as such a Son has been forbidden in the 
Kali age. — "Sutah" — ^Daughters; — — of those who have been declared to be 
not entitled to inheritance. — ^Shctll he supported^ — ^by those who have shared the 
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‘0/ these '' — of the impotent and the rest. — ^Hostile ' — inclined to ad- 
minister 'poison, etc.* 


ancestral property of the disinherited persons. The Daughters shall be maintained 
in the same manner as their disinherited Fathers themselves, — hut not throughout 
life,— only till they have been mBjrried-~~(Sm7iichandHkd, p. G31). 

(A) ^Tatsutah^ — Son of the Outcast who has not performed the expiatory 
penance.—* Unmattaica ’ — suffering from the incurable insanity due to the disorders of 
the humours and the obsession of evil planets. — *'Jada^ — of defective intelligence, — 
incapable of distinguishing Right and Wrong. — ‘‘ Achikitsyaroga^ — suffering from an 
incurable serious disease.-^ — stands for *one hostile to the Father’ and others 
mentioned hj Naroda (p. 681), — (B) For the impotent person, only a Ksetraja 
Son is possible; for others; both Aurasa and Ksetraja, The special mention of 
these two implies that the other kinds of Sons are not entitled to inheritance; but 
the Putriled, the Appointed Daughter, becomes included under the 'Aurasa\ as 
she has been declared to be * equal to the Aurasa \ — (C) The Daughters are to be 
maintained till their marriage— (Madawapdnjdea, p. 683). 

‘‘Tatsutah'' — ^the Son of the Outcast, born after be became an Outcast. — ‘‘Jada’ 
— of deficient intelligence.- — Achikitsyaroga’ — suffering from an incurable disease, 
like Leprosy. — ^The term ^ddya* includes those others who have been declared by 
other sages to be * not entitled to inheritance’, but entitled to maintenance. — ^The 
impotent, etc, having been precluded, it might be thought that their Sons are 
precluded; hence the next text is added — {Vivddaratndkara, pp. 488-489). 

The ‘Son of the Outcast’ meant here is the one born after the man became 
an Outcasts — ^ AcMMtsyaroga^ — incurable diseases like Leprosy — {Vivadachandra 
21.1-4) 

(A) The term includes the dumb and the rest. — ^These do not receive 
any share in the inheritance ; they are only to be supported with food and clothing. 
— (B) Of these disinherited persons, only the Ksetraja and Aurasa Sons shall 
receive shares,^ — ^not the Adopted and other kinds of Sons.-T~(C) The Daughters of 
the disinherited persons shall be maintained tili their marriage, and they should 
be married also — {Pardsharamddhavat pp, 366-367). 

(A) In tbe case of the impotent and the . blind, if they have been so from 
birth, they are not entitled to any share ; if the disability has come in later, then, 
on their being cixred by medication, they become entitled to receive shares in the 
pit>perty out of what may have been left after the settlement of all assets and 
liabilities. — The term *‘ddya^ includes the person who has entered another life- 
stage, one who is hostile to his Father, one who has committed a minor sin, the 
deaf, the dumb, one who is deficient in his organs,— mentioned by Ndrada and 
Vashistha. — (B) Even though the impotent and the rest are not entitled to inherit, 
their Sons are not debarred from inheritance. — ‘‘Free from defects^ — i.e. those defects 
which have been indicated as bars to inheritance. — ^For the impotent, only the 
Ksetraja Son is possible; for others, the Aurasa also. These two kinds of Sons have 
been specially mentioned with a view to exclude the other kinds — ( Vlramitrodaya^ 
pp. 710-711). 

(A) — ‘‘Panguh'' — one who cannot walk on his legs. — Even though these are 
debarred from inheritance, they have got to be maintained, — ^with tbe exception of 
the Outcast and his Son, who do not deserve to be maintained ; as has been declared 
by Devala. — ^The ‘‘Kllha' has been defined by Kdtydyaua as ‘one whose urine gives out 
no froth, whose excreta sinks in water and whose penis is devoid of erection and 
semen’ (p. 102). — (B) Of the persons mentioned, the Ksetraja and Sons 

that may be there, — who are free from impotence and other defects — are to receive 
shares in accordance with the shares of their Fathers. — (0) Their Daughters have to 
be maintained till they are married — {Ddyahliaga, p. 104). 

Persons debarred from inheritance have been enumerated here.- — ‘If, even 
after partition, the impotence and other disabilities are cured, the persons receive 
their shares ; just like persons horn after partition — {VycmahdramayuMia, pp. 162-163). 

One who is suffering from an incurable disease is not entitled to inheritance. — 
The legitimate Sons of these men — bom 5e/ore,not after, their becoming Outcast, etc. — 
are entitled to inherit property; those bom after are entitled to mere maintenance — 
{Vibhdgasdra 5.2-9). 

* ' Their married and childless Wives shoiild also be maintained, if they are well- 
behaved; if they are misbehaved, or inimical to their Brother-in-law and other 
relatives, they should be turned out of the house — {ApardrJca). 

This text lays down the special rule regarding the Wives of the impotent men 
and others. These Wives, ‘if they are well-behaved’ — i.e. of good character, — 
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mrada (n,2l)-~~ 

[924] ‘One who is liostile to his Father, an Outcast, one Impotent, one Ex- 
communicated, — such Sons should not receive a share, even though 
Body ‘horn; how then could the Boil-born ones receive it ?’ 

'Hostile to his Father \ — ^i.e. one who, while the Father was alive, used to 
beat him and ill-treat him in other ways; and after his death is not inclined 
to perform the Shrdddha and other rites.* 


should be maintained; the ill-behaved have to be turned out; those who are inimical 
are also to be turned out ; but these have to be maintained, if they are not ill-behaved, 
and the mere fact of their being ‘hostile’ will not deprive them of maintenance — 
(Mitdksard). 

The Wives of these impotent and other persons, — those that had been married 
to them before their impotency or other disabilities had become definitely known, 
— if they are well-behaved, — of good character — are to be maintained. If they 
are ill-behaved, or very hostile, they should be turned out of the house. The particle 
‘ cha ’ includes such women as are addicted to drinking and such vices ; and the 
particle ‘em’ is meant to preclude the notion that such women should be maintained 
— {Vlramitroda/ya-Tikd). 

Of the said disinherited persons, the married Wives, — if they are well-behaved, — 
shall be maintained by those who have taken the ancestral property of those 
inherited, in the same manner in which they maintained these men themselves. 
In case they are ill-behaved, or are hostile to their supporter, they should be turned 
out of the house; but those turned out on account of ‘hostility’ only should be 
maintained — {Sinrtichandrika p. 634). 

The childless Wives of these men, if well-behaved — of pure character, — shall be 
maintained; those who are ill-behaved should be turned out; and those ‘hostile’ 
shall also be turned out, but shall receive maintenance; as these are not taeited 
with misconduct — {Modanapdrijdta,^. 

'Hostile ^. — The ‘hostility’ meant her© is the proneness to administer poison 
and inflict such serious injuries, not mere quarrelsomeness — (V ivddaratndkaray 
p. 489). 

Their Wives, if well-behaved, shall be maintained as long as they live — 
{Fardshararnddhcma^ p. 367). 

Their childless Wives shall be maintained as long as they live — {Ddyahhdgay 
p. 104). 

If the women are ‘ill-behaved’, they have to be turned out, without maintenance ; 
if they are only ‘hostile’, they have to be turned out, but should receive maintenance 
— (FyumMramc/ywMa. p. 166). 

'Hostile ^ — bent upon depriving him of his life by poison and such other means 
— {Vihhdgasdra 

* ‘Pitrdvifd — one who causes injury to his father — {Apardrka). 

' Apapdtritah " — one who has been declared to be ‘unfit for association’, i.e. 
who has been expelled by his relatives — {Smrtichandrikd^ p. 629). 

'Pitrdvi ^ — one who bears ill-will towards his Father; — such ill-will culminating 
in killing him, while alive, — and in not making the water and other offerings to h i m 
when dead. — 'Apapdfritak^-~-~excomm\i.mea,ted on account of some such crime as 
killing the King. — The Author of the Prakdsha, however, has read ' aupapdtikah' 
for ' apapdtritah\ and explained it as ‘one guilty of minor offences’ — {V ivadaratna- 
ka/ra, p. 489). 

The ‘hostility’ to the Father would consist in beating him during lifetime 
and in not making the water and other offerings to him after death — ( Vivadachandra 

' Apapdtritah ^ — excommunicated by his relatives on account of such heinous 
crimes as hostility to the King; so says Madana. But the right reading is 
'apaydtritah\ meaning "one who has undertaken a forbidden journey’, such as 
going to foreign lands by sea on boats; association with such a traveller being 
forbidden in KaU-a>ge, The other reading {'apapdtritay) cannot be right as 
no texts have prescribed ‘excommunication’ as a penalty for hostility to the King — 
{Vya/oahdramayukha^ p. 163). 

'PitrdmV — one who made his Father unhappy by causing him hurt; and who 
has ceased to offer Shrdddha, etc . — {Vihhdgasdra 5.2-10). 
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1 92 5] ‘Those afflicted with chronic- and .acute diseases ^ — also the Idiot, 
the Insane and the Lame,— are -to be" maintained: by the family; but 
their vSons are entitied to shares in the property — (iVdradn .13.22). 

’’Chronic ^ — ^such as Oonstunption.-^'ALctite’— e.g. Leprosy. — 'Idiot ' — 
one incapable of discriminating right and wrong. 

Devala— 

[926] ‘(A) On the death of the Father, — ^the Impotent, the Leprous, the 
Insane, the Idiot and the Blind, the Outcast, the Child of the Outcast, 
and the Religious Hypocrite are not entitled to shares in the in- 
heritance. — 

‘(B) All these, except the Outcast, are to be provided with Food and 
Clothing. — -(C) Their Sons, if free from defects, shall receive their Father’s 
share in the inheritance.’ 

‘On the death of the Father '~thm is stated only by way of illustration. — 
'Religious hypocrite'-— one who is in the habit of excessive posing. — 'Defects ' — 
i.e. those that debar them from inheritance.* 


* ' Mrte pitarV — even on the death of the Father. — 'Lingl' — one who is too 
much addicted to practising religious hypocrisy — {Virndaratnaka/ra, p. 490). 

(B) For the Outcast, no maintenance need be provided. — (C) The Son of the 
disinherited man, if he is himself free from disabling defects, is entitled to inheritance 
— -{Vivdd<Mdt>andra2\,l--Q), 

(A) On the death of the Father, the impotent and the rest do not share in 
the property. — 'LihgV — the Life-long Hermit; the Hermit meant here is one 
belonging to one of the heretical sects. — ^The phrase ‘on the Father’s death’ is 
meant to indicate the time of partition ; so that even when the Father is making 
a division of the property during his lifetime, the impotent and other Sons do not 
receive any shares in the property. That is why Apastamhha has declared — ‘During 
his lifetime, the Father shall divide the property equally among his Sons, excluding 
the Impotent, the Insane and the like’ (p. 629).— -(B) Here we have an exception 
to the general rule that ‘all disinherited persons shall receive maintenance’; the 
‘Son of the Outcast’ is also to be included under the exception, as he also is an 
‘Outcast’ (p. 632). — (C) ' Tatputrah' , — Sons of the persons debarred from inheritance. 
— 'Free from defects' — i.e. from such as are disabilities to inheritance. — 'Father's 
inheritarhce' — i.e. the Grandfather’s property. — ^This text should not be taken 
to mean that the 8on of the Outcast also would be entitled to iniierit the Grandfather’s 
property, because the Outcast’s Son becomes excluded on aecoimt of the ‘defect’ 
that he, being the Son of an Outcast, is himself an ‘Outcast’ — {Smrtichandrihd, 
p. 633). 

(B) The Outcast is not entitled to maintenance. The term ‘Outcast’ includes 
the Outcast's Son also. — (C) The Sons of those debarred from inheritance are entitled 
to inherit. Of those who have been debarred from inheritance, only the Body- 
horn and Soil-horn Sons, — if free from defects — impotence and other disabilities — 
are entitled to inheritance, — ^no other Adopted and other kinds of Sons — {Pardshara- 
mddhava^ p. 367). 

(A) All those debarred from inheritance are to be maintained, except the Outcast 
and the Outcast's Son; 'Lingl' — ^the Wandering Mendicant, etc. — The term ‘Outcast’ 
includes the Outcast's Son also, as the latter also is an Outcast by reason of being 
born of the Outcast — {Ddyabhdgay p. 102). 

' Lihgl' — the Wandering Mendicant, etc. — ^The term ‘Outcast’ includes the 
Outcast's So7i also, as he also is an ‘Outcast’ by reason of having been born of an 
Outcast — {Vlramitrodayay p, 711). 

'Jada' — one who has no enthusiasm for the performance of religious duties. — 
'Andhah' — ^the congenitally blind. — 'Lingl' — one who has assumed the guise of an 
Ascetic — {Smrtitattva II, p. 172). 

'Lihgl' — one who is wearing a forbidden sign — (V yavahdramayukhay p. 165). 

'Death ' is mentioned only by way of illustration. — 'Lihgl' — a religious hypocrite 
— (Vihhdgasdra 6.1-3). 
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VasMMa (i7. 52) — 

[927] ‘Those who have entered other Life-stages have no shares.’ 

"Other Life-stages^ — i.e, ofcr than the Householder ship, 

Kdiyayana — 

[928] ‘(a) The Son of a woman married in contravention of the sanctioned 
order, (6) the Son born to a man of a Wife belonging to the same gotra 
as himself, and (c) the Apostate from Renunciation, — none of these is 
entitled to inheritance.’ 

(a) Marriage within one’s own caste is what is sanctioned by the Scrip- 
turevs; a woman in contravention of this is ‘one married in contravention 
of the sanctioned order’. — (6) Even one married in accordance with the 
sanctioned order may belong to the same gotra as the Husband; the Son born 
of such a woman. — (c) One who having taken to Renunciation has fallen off 
from it. — All these are not entitled to inheritance. t 


* "Other'* — i.e. other than that of the Householder (Apardrhay p. 750; also 
Vihhdgasdra Qpod Vivddaratnalcdra,p. t(^Z), 

This text means that persons in other Life-stages have no connection with 
property — (MiWcsard, pp. 

" Other Life-stages* — i.e. the Life-long Student, the Hermit and the Wandering 
Mendicant — (Madanapdrijdta, p, 

What is meant is that the man in one Life-stage cannot inherit the property 
of a person in another Life-stage; it is not meant that people in the same Life- 
stage shall not inherit each other’s property — {Pardsha/ramddhava, p. 365). 

t " Akramodhdsutah * — ^the Son bom of a woman married in contravention of 
the order of castes and of the order of birth; and the Son of a woman born 
from a Husband who is of the same gotra as herself; — these are not entitled to 
inherit property. And the reason for this lies in the prohibition contained in these 
texts, and not to the fact of their being not entitled to perform religious acts ; because 
there can be no groimd for this latter idea — {Apardrka, p. 750). 

(a) The " akramodhdsutah* stands for the Son born to a man from a 

Wife of a caste different from his own, — ^who has been married to him in contravention 
of the laws regulating the order in which inter-caste marriages may be performed. 
That the Son of a different caste is meant is clear from the fact that in another text, 
Kdtyd/yana has declared the Son born of a Wife of the same caste to be entitled to 
inheritance. — (6) The Son born to a man from a married Wife belonging to the same 
gotra as himself. — (c) " Fravrajydvasitah * — ^the man who, after having become a 
Renunciate, has fallen off from the observance of the vows of Renunciation. — 
These three are not entitled to bAieTitsiiiGe-~-{Vwddaratndkwra, p. 492), 

The Son born of a woman married in contravention of the sanctioned order of 
caste and of birth ; — and the Son of a man from a Wife belonging to the same gotra 
as himself; — and the man who, after having entered the fourth Life-stage, has 
renounced its vows. — None of these is entitled to inheritance — {Snirtichandrikd, 
p. 630). 

" Akramodhrdsutah * — the Son bom of a woman married in the inverse order. — 
" Prcmrajydvasitah * — one who has fallen off from Renunciation — {V ivddachandra 
21 . 1 - 6 ). 

If one marries a woman of a lower caste before marrying one of the same caste, 
— ^both these women would be ‘married in contravention of the sanctioned order’; 
— if to such a woman, a Son is born from a man of the same gotra as herself, who 
has been ‘appointed’ to beget a Son on them,- — such a Ksetraja Son 'would not be 
entitled to inheritance — {Ddyabhdga, p. 103, also Viramitrodaya, p. 712). 

Some people have explained the term ■akramoddhdsutah'* as standing for the 
KsUraja and the Kamim Sons. — If a younger Sister has been married before the 
elder Sister is married, both of these would be "akramodhd* ; this is the right explana- 
tion of the term — {Vyavahdramayukha, p. 164). 

" Akramodhdsutah * — ^The Son bom of a Wife married in a form other than that 
which is sanctioned for the person concerned. Those not entitled to inherit may 
be thus summed up : — (1) One addicted to evil deeds, (2) Outcast, (3) Impotent, 
(4) Stricken hy an incurable disease, (5) Bliud, (6) Deaf, (7) Mad, (8) Idiot, 
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With reference to the first of those mentioned in the preceding text 
Kdtydyana makes a distinction— 

[929] ‘The Son honi of a womM married in contravention of the sanctioned 
order, however, does obtain the property if he is of the same caste as his 
Father,’: 

That is, the Son, even though born of a woman married in contravention 
of the sanctioned order, is entitled to share in the property, if he belongs 
to the same caste as his Father. 

The upshot of all this is as follows: — ^The following are not entitled to 
share the inheritance — (1) One who is addicted to evil deeds, (2) One who 
has been excommmiieated on account of a very heinous ofence, (3) the 
Outcast, (4) the Impotent, (5) one who is incapable of performing religious 
acts, (6) Blind, (7) Deaf, (8) Insane, (9) Idiot, (10) Dximb, (11) Deprived of 
hands and feet, (12) Leprous, (13) Hostile to the Father, (14) Consumptive, 
(15) Religious Hypocrite, (16) One who has entered another Life -stage. — 
The Sons of these, — except that of the Ovtmst — ^if themselves free fx‘om the 
disabling defects, — are entitled to shares in the property. 


Section (D) — ^Thb Sacbamantal Rites of those fob whom they 

HAVE NOT BEEN PEBFOEMEB 
On this subject says Vydsa — 

[930] ‘Those Brothers and Sisters whose Sacramental Rites have not been 
performed should have those Rites performed in the proper manner, by 
their elder Brothers, out of the paternal property.’ * 

Ndrada — [This text is the same as No, W1 above.] 

[931] ‘In case there is no paternal property, those Brothers who have al- 
ready had their Sacramental Rites performed must perform the same for 
their Brothers, taking what is necessary out of their own shares.’ 

[For notes, see under Text IsFo. 907 above.] 

Ydjnaixilkya (2.124)— 

[932] ‘ (A) Those Brothers who have not had their Sacramental Rites already 
performed shall have these performed by the Brothers for whom those 
Rites have been already performed. — (B) So also the Sisters, after they 
have been given the fourth part of a share.’ f 

(9) Dumb, (10) Devoid of hands and feet, (11) Leprous, (12) Hostile to Father, 
(13) Consumptive, (14) Religious Hypocrite, (15) One who has entered another Life- 
stage. — ^The Sons of these persons, if born before the appearance of these disabilities, 
and if free from these disabilities themselves, are entitled to inheritance — 
{Vibhdgasdra 6.1-4). 

, * The ‘Sacramental Rites’ for the girls would be their Marriage — {Vivdda- 

ratndkara, p. 493). 

In cases where the property is being divided after the Father’s death, — if 
there are Brothers and Sisters whose Sacramental Rites have not been performed, — 
those Rites should be performed by their elder Brothers — {Pardsharamddhava, 
p. 344). 

The Rites shall be performed out of the joint property — {Viramitrodaya, 
p. 580). 

This text lays down the necessity of performing the Sacramental Rites of 
Brothers and Sisters — (Ddyanirimya 21.2-4). 

f The ‘ Sacramental Rite ’ stands here for marriage ; the marriage of the unmarried 
Brothers shall be performed by the Brothers already married; or they shall set aside 
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[933] ‘From among the Brothers, each, out of his own share, shall severally 
give the fourth part to the unmarried girls ; those not inclined to give 
this become degraded,’ 


wealth adequate for their marriage and divide the balance. It is from this that 
we learn that marriage should be performed with the joint property, for Brothers 
as well as Sisters. — In places where the property is not small, the Brothers shall 
divide it equally among themselves, after having set aside the fourth part of their 
share for the Sister — {VisJivarupa). 

Those younger Brothers whose Sacramental Bites^ — ^the tlatoifcafma and the rest— - 
have not been performed by the Father, —for them, these Rites shall be performed 
by the elder Brothers for whom they have been already performed.— As for the 
Sisters who have not been already married, each of them shall be given away in 
marriage by the Brothers, after these latter have given to each of the Sisters the 
fourth part of the share that may have come to each of them — (Apardrka), 

On the Father's death, if there are some Brothers for whom the Sacramental 
Rites have not been performed,— these shall be performed for them, out of the 
joint property, by the Brothers, when they are going to divide it after their Father’s 
death. — As regards the Sisters, those that have not had their Sacramental Rites 
performed shall have these performed by their Brothers, — who should have given to 
them the fourth part of their share. From this it follows that after the Father’s 
death, the Daughters also are entitled to a share in the inheritance. — ^Nijdt amshdt\ 
‘out of their share’; — this phrase does not mean that each Brother is to take out 
a fourth part from his share and give it to the Sister; what is meant is that the 
girl should receive the fourth part of the share that has been ordained for a Son 
of the same caste as the Sister concerned. That is to say, if the girl belongs to the 
Brdhmana caste, she is to receive the fourth part of the share that would go to a 
Son of the Brahmana Wife. For instance, {a) if a Brdhmana has only one Wife, 
and she belongs to the Brdh^nand caste, and she has one Son and one Daughter, — 
the entire paternal property shall be divided into two parts ; one of these two parts 
shall be divided into four parts, and one of these four parts shall be given to the 
Daughter and the rest to the Son;— {&) if there are two Sons and one Daughter, the 
entire property shall be divided into three parts; one of these three parts shall 
be divided into four parts, and on© of these four parts shall be given to the Daughter 
and the rest shall be divided equally between the two Sons; — (c) if there are on© 
Son and two Daughters, the property shall be divided into three parts; one of these 
three parts shall be divided into four parts ; two of these four parts shall be given 
to the Daughters, one to each, and the rest shall go to the Son; and so on, when 
an equal number or unequal number of Brothers and Sisters belong to the same 
caste ; — {(1) in a case however, where the has on© Son from his Brdhmana 

Wife, and one Daughter from his Ksattriya Wife, the property shall be divided into 
seven parts ; three of these seven parts that are ordained for the Ksattriya Son shall 
be divided into four parts, and one of these four parts shall be given to the Ksattriya 
Daughter and the rest shall be taken by the Brdhmana Son; — (e) where there are 
two Brdhmana Sons and one Daughter, the property shall be divided into 

eleven parts; out of these eleven parts, the tlire© parts ordained for a Ksattriya 
Son shall be divided into four parts, and one of these four parts shall be given to 
the Ksattriya Daughter and the rest divided between the two Brdhmana Sons. — 
It cannot be right to hold the view that— ‘no significance attaches to the specifying 
of the fourth part, what is meant is that she shall receive enough for her marriage’. 
Because such a view would be contrary to Manu 9.118 which declares that — ‘ ©aqh 
of the Brothers shall give to his Sisters the fourth part extracted from his share’ 
(vide below Text No. 93S)—{Mitdksard), 

Out of the common property, the Brothers who have had theii' Upa-nayana, 
Marriage and other Sacramental Rites already performed shall perform these Rites 
for those Brothers for whom they have not been performed ; the Sisters — unmarried 
ones — also should have the Rites performed for them by the Brothers ; who shall 
give them the fourth part of the share that may be theirs, in accordance with their 
caste. — ^Th© first Hu' indicates that, in the case of the Brothers, there is no limitation 
regarding the amount to be spent; 'while the second Hu' indicates that in the case 
of the Sisters, there is to be such a limitation. — In case the ‘fourth part’ is not 
sxifiicient for the Sister’s marriage, they shall give her as much as may be needed 
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^ 8vehhydh'’^Le* ivoxtx among the Brothers. — ^Tims what is meant is that 
to each of the girls shall be given the foiarth part out of the share of the 
Brother belonging to the same caste as the girl concerned. — ^Ko significance 


for it, in accordance with their means; such being the declaration of Vimu (Text 
No. 934 below) — {Vlramitrodcvya-Tlkd). 

(A) The meaning is that the division of property shall be made only after all the 
Sacramental Rites ending with marriage have been performed for all those Borthers 
and Sisters for whom they may not have been performed. — (B) The meaning of the 
second line is as follows: — ^After having performed the Sacramental Rites of the 
Sisters, the Brothers shall give to them Hhe fourth part^ — ^from where ? — ""out of their 
share’; the ^nija amsha% ‘own share’, standing for the share that has been ordained 
under Manu 9.153 for the Sons of the various castes. — ‘Four shares for the Brahmana, 
three for the Ksattriya, two for the Vaishya and one for the Shudra’; and it is 
the fourth part of this share that is meant. — [Here follows the scheme of division 
on the same lines as in Mitaksard.} — ^In a case where a Brahmana has four Wives 
of the four castes, — and the Brahmana Wife has a Son and Daughter, so also the 
Ksattriya Wife, the Vaishya Wife and the Bhudra Wife, — ^thus there being eight 
children, four male and four female, — according to Manu (9.153), the Brdhmaiia 
is to have four shares, the Ksattriya three and so on, there should be eight shares 
for the two Brahmana children, six for the two Ksattriya children, four for the two 
Vaishya children and two for the the two Shudra children; thus the property shall 
he divided into twenty shares, and to the Brahmana Daughter shall be given fourth 
part of the ‘four parts’ that have been ordained for the Brahmana Son, — ^to the 
Ksattriya Daughter, the fourth part of the ‘three parts’ ordained for the Ksattriya 
Son, — to the Vaishya Daughter, the fourth part of the ‘two parts’ ordained for the 
V aishya Son, — and to the Bhudra Daughter, the fourth part of the ‘ one part * ordained 
for the Shudra Son. — ^After these ‘fourth’ shares have been given away, the remaining 
property shall be pooled together, and out of this the Sons shall receive 4, 3, 2 and 1 
shares respectively. — In cases where the number of Sons and Daughters is not equal, 
the property shall be divided into as many shares as there are individual children, 
on the basis of their castes, — in the proportion of 4, 3, 2, 1, — ^and each Daughter 
shall receive the fourth part of the share that has been ordained for a Son of the 
same caste as that Daughter, and the three quarters of that share that are left shall 
be pooled together and divided among the Brothers in the same proportion of 4, 3, 2, 1. 
— Some people have held the following opinion on this point: — “Having set apart 
one-fourth for the Sister, her marriage shall be performed with that one-fourth; 
and not that her marriage shall be performed out of the common property and 
then the property divided”. — ^This view has not been accepted by Medhdtithi, nor 
by the Author of the Mitdksard and others; hence it should be rejected. — ^In fact, 
every case may be dealt with in accordance with the custom prevailing in the 
country concerned — (Madanapdrijdta, pp. 648-650). 

The Brother should give to each Sister the fourth part of what is his own 
share, and then perform their marriage — {Smrtichandrikd^ pp. 625-626). 

After the Father’s death, his Sons should perform, out of the common property, 
the Sacramental Rites for such of their Brothers as have not had their Rites already 
performed; — as regards the Sisters, those whose Sacramental Rites have not been 
performed shall be given the fourth part of the share ordained for a Son of the 
caste to which the Sister concerned belongs ; and then their Sacramental Rites should 
foe performed. — From this it follows that after the Father’s death, the Daughters 
also are entitled to share his propery — {Pa/rdsharamddha/vat pp. 345-346). 

Here Ydjhavalkya has declared that the Daughters shall be married, — not 
that they are entitled to inheritance. — ^Henc© the conclusion is that where the 
property is a large one, they shall give to the Sister just enough to enable her to 
become married, and not necessarily the ‘fourth part of a share’. — ^This should 
be understood as applying to cases where there is an equal number of Sons and 
Daughters. In eases where 'the numbers are unequal, the result of existing on the 
‘fourth part of a share’ being given would be to make the Sister extremely rich 
and the Sons very poor; which would be improper — {Ddyahhdga, pp. 69-70). 

The construction is ‘‘asamskrtdh samskdrydh’ ; — ^thos© whose Rites have not 
been performed should have them performed by the Brothers — {Vlramitrodaya^ 
p. 580). 

Each of the Sisters shall receive the fourth part of the share that is ordained 
for a Son of the same caste as the Sister concerned; — and after that, she shall be 
married — (Vyavaharamayukhat^. 106). 
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is meant to be attached to the ‘fourth part’; all that is meant is that that 
mnch should be given which would be needed for her Sacramental Bite. — 
That such is the idea is clear from the following text of 

[934] ‘One should perform the Sacramental Bite of the unmarried girls, in 
accordance with his means,'— Girls ^ — ^i.e. Daughters and Sisters — says 
VivadachaTidra 20,2-^), 

The same view is held by the Batndkara and others.*** 


* The term 'Kanyd" is, as a rule, used in the sense of the unmarried girl; in 
another Smrti text, the teim ‘unmarried* is actually used. The share, therefore, 
that is here laid down should be taken as pertaining to the unmarried Daughter, — 
— ‘0/ the same caste* (which is what is meant by ^svdbhyah\ which is the reading 
adopted in some places) ; — each of the Brothers should give to the Sister of the same 
caste as himself the fourth part of his own share ; that is to say, in a case where 
the Father has left several unmarried Daughters, the share allotted to each of them 
should be the fourth part of the portion of the Brother belonging to the same caste 
as herself. The upshot therefore comes to this that three parts of the property 

shall be taken by the Sons and the fourth part by the Daughters According 

to some people, the only benefit to which the girl is entitled is that her marriage 
should be performed; such, they say, is the custom also. — ^But the direct assertion 
of the Smrti is definitely more authoritative than custom; moreover the custom 
referred to is by no means universal. — ^Another view that has been held is that 
the girl shall receive just enough of the property to suffice for the performance of 
her marriage, and not definitely the fourth part of a share. — But this would make 
the rule indefinite; there being no definite rule as to what is required for the per- 
formance of a marriage. — ^Then again, we have Ydjnavalkya^s text (2.124) laying 
down that ‘the Brothers who have had their Sacramental Bites performed should 
perform the same for the unmarried girls, and Sisters should receive from their 
Brothers the fourth part of their shares’. — The term ^bhratarah*, ‘brothers’, in the 
present text has been taken as standing for the Brothers, as is indicated 

by the term ^prthak*, ‘severally*. — ^But if that were so, then the girl that has no 
uterine Brother would have to go without a share in the property; nor could there 
be a chance for any dowry being provided for her.— It might be argued that her 
Step-brother would provide for her; but in the absence of such a rule, he may not 
do it. — In reality, the term ‘brothers ’ is fotmd to be used in the sense of Sons of the 
same Father , even those of several Mothers. — ^As regards the term ^prthah * severally ’, 
in the text, — ^it has been added in order to guard against the possible interpretation 
that the fourth part of the share of a single Brother shall be divided among all the 
Sisters — (Medhdtithi), 

The Sons of the Brdhmana Wife shall give to the Daughters of the Brdhmana 
Wife, — and the Sons of the Ksattriya Wife to her Daughters, — the fourth part of their 
respective shares. Even in cases where there are several Daughters, the division 
shaB be on the basis of the said principle. In a case where there are several Brothers 
and only one Sister, all the Brothers shall set apart for her just enough to make up 
for her what would be equal to the fourth part of the share allotted to each Brother 
— {Sarvajnandrdyaria), 

If there are four Brothers belonging respectively to the four castes, — and they 
have inherited the property in the proportion of 4, 3, 2, 1, as laid down by Manu 
(9.153), — each of them shall give the fourth part of Ms share to the unmarried Sister 
belonging to the same caste as himself. That is, each Brother shall give to his 
uterine Sister the fourth part of the property for the purpose of her marriage. If 
a girl has no uterine Brother of her own, she should have her marriage performed 
by her Step-brothers belonging to superior or inferior castes. . ... . In the 
event of the Brothers being not inclined to give the fourth part of their shares to 
the Sisters, they would ‘become degraded*. — ^It foBows from this that the fourth 
part of one’s share is to be given by the Brothers to their uterine Sisters, also in 
cases where there are several Brothers and Sisters of the same caste, but bom of 
different Mothers — (KuUuha), 

TMs text lays down the rule governing cases where there are Daughters also. 
— ^The Brothers should give the fourth part of their share to their Sisters belonging 
to the same caste as themselves, for the purposes of their marriage. ..... If 
there are three Brothers who have had three shares among them, each of those 
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Sectioh (E)— What is paetible ? 

[935] ‘The property of the Grandfather^ the property of the Father and 
whatever may have been, the seif -acquired by any one, — all this is 
divided at the partition among coparceners * — {Kdtydyana)^ 

shares is to be divided into four parts, and one of these parts is to go to the Sister. 
This refers to cases where there have been several Mothers — {MMghavdnanda), 

Each of the divided Brothers shall give to each of the unmarried Sisters the. 
fouiiih part of his share — {Nandana), 

* Degraded'— Le. not entitled to share in the pTopOTty—{Rdmachandm)^ 

The two wovds ^svdbhyah ajnskebhyah' refer only to the Sons’ shares; the Plural 
Number being used in reference to cases where there may foe several girls . — ‘‘Svdt 
this repetition is with reference to girls belonging to several castes. The 
sense is as follows: — -In a case where a Brdhmarta has had Wives of all four castes, 
the Daughter of the Brdhmana Wife shall receive the fourth part of the share that 
would go to the BrdhrmriM Son, and so on. This ‘fourth part’, however, is not her 
‘Inheritance’, p. 731). 

What is meant is as follows: — ^The Brothers belonging to the four castes shall 
give to the Sisters of the same caste as themselves the fomth part of the share that 
would be allotted to themselves in accordance with Man,u (9.153)— i.e. in the pro- 
portion of 4, 3, 2, 1. It is not meant that the Brother is to take out the fourth 
part from his own share and give it; what is meant is that to each Sister shall be 
given the fourth part of the share that has been assigned to a Son of the same caste. 
— It is not right to urge that — “No significance attaches to the specific mention of 
the fourth part, all that is meant is that just that amount of wealth shall be given 
as would suffice for the performance of the girl’s marriage”. — Because both Manu 
and specify the ‘fourth share’, and also declare that by not giving 

fourth part, the Brothers would incur a grave sin, — Some people have argued 
that “if this rfe were strictly followed, and the exact fourth part of a share 
were assigned to each Sister, then in cases where there would be several Brothers 
and only one Sister, the latter would receive a large property; while in a case where 
there would be only one Brother and several Sisters, the Son would have nothing left 
for himself”. — But no such contingency could arise under the rule as explained 
above; where we have shown that it is not meant that the Brother shall give the 
foxirth part of the portion that has been assigned to himself; so that there would be 
no such contingencies as have been urged.— For these reasons, the right explanation 
is that given by Asahdya, MedhdtUhi and others, and not the one given by BMrucM . — 
Thus we conclude that after the Father’s death, the Daughter also is entitled to a 
share in the property ; but in case the Father has already given to her some property 
she retains that (and no more is given to her^ — adds the Bdlamhhattl) — {Mitdksard, 
pp. 665-667). 

The meaning of the text is noi that ‘the Brother shall take over fourth part 
of his own share and give it to his Sister’; — ^but that‘to each girl shall be allotted 
the fourth part of the share that would go to a Son of the same caste’. — ^Thus the 
sense comes to be that, out of the given total of ‘four shares’ (that have been 
assigned to the Brdhmarux Son), — or the ‘three shares’ (that have been assigned to 
the Ksatiriya Son) ; and so forth, — the fourth part shall be given to the Brdhmana 
or the Ksatiriya girl respectively. — ^Xnasmuch as the ‘fourth part of a share’ is 
found specially mentioned in several texts, it is actually the ‘fourth part’ that 
shall be given; though the purpose of the gift is that her marriage may be performed. 
— This same view has been held by the Kalpataru, the Mitdksard and the Prahdsha, 
— But Hcddyudha and others have held the view that the ‘fourth part’ is mentioned 
only by way of an illustration, — the sense is that that much shall b© given as would 
suffice for her marriage.’ — ^This is the right view; for whatever the ‘fourth part’ 
may foe, it is absolutely essential that the girl should be married — {Vivddaratndkara, 
p. 494). 

The clear meaning of the words as indicated by the repetition *’svdt~svdt' is 
that ‘the Bilbthers shall give to the girls as many quarter -shares as there noay be 
full-shares of the Brothers ’ ; but seeing that the text pertains to eases where there 
may* be several girls, there is no such discrepancy as would be involved if a single 
Sister were to receive the fourth parts of the shares of all the Brothers. What is 
meant is that the fourth part of the entire property (constituting the shares of all 
the Brothers) is to be divided equally among the Sisters. — The text of Vi^u referring 
to the ‘unmarried’ girls refers to cases where there is only one Son and hence there 



212 


VIVlDACHINTlMANl 


‘6^el/-acgmrec^’~i.e. with the help of the paternal property.* 

Ndrada — 

[936] *What is left after the discharge of the Father’s liabilities, and the 
giving of what had been given away by the Father, — shall be divided 
by the Brothers; otherwise the Father would remain a Debtor.’ 

is no question of partition at all. Or it may be taken as referring to cases where 
the Brothers are living together. — -The term ‘ifanyd’ stands here for all those 
children of the Father’s as have not had their Sacramental Bites performed already 
— {Smrtichandrihdf pp. 626-627). 

Each of the Brothers belonging to the four castes shall give to each of the 
Sisters belonging to the same caste the fourth part of the share that has been assigned 
to the Sons of the several castes. — [Then follows the details of allotment on the 
lines of the Mitahsard.] — Such is the explanation given by Medhdtithi and 
Vljnaneshvam. Bhdruchi, however, has explained the ‘fourth part’ as standing for 
‘such wealth as would be necessary for their marriage and hence he does not accept 
the view that the unmarried Daughter is entitled to inheritance. This idea is 
approved of by the Author of the Ghandrihd also — {Pardsharamddhava, pp, 345-346). 

The use of the term ^pradadyuh\ ‘should give’, and the declaration that ‘by 
not giving, the Brother incurs sin’,— -imply that the girl receives the said ‘fourth 
part’, not as a matter of rights but as Q, gift; because one rightful claimant does not 
‘give’ a share to another rightful claimant— {Ddyabhdga, p. 69). 

The text does not mean that ‘every one of the Brothers is to take out the fourth 
part of his share and give that to each of the Sisters’. — If this were meant, then 
a Sister who had several Brothers would become extremely rich and the Brother 
who had several Sisters would be reduced to penury. — ^All that is meant is that the 
,Bisters shall receive just enough to enable them to get married. — Such is the explana- 
tion given by Eatndkara, GhintanYrmin/i and others; and support of this view they 
have put forward text regarding ‘unmarried Daughters’. — This view, how- 

ever, is not right; because according to both Smrtis {Manu and Ydjnavalhya), 
the withholding of the shares from the Sisters would be iniquitous; and the sin 
incurred in not being inclined to give the shares has been spoken of as distinct from 
that incurred in not performing their marriage. — ^For these reasons, Medhdtithi, 
Mitdksard and others have propounded the following explanation — [Then follows 
the scheme set forth in pp. 581-582). 

Towards the expenses of the marriage of their Sisters, each Brother shall 
contribute a quarter of his share, either out of the paternal property or out of his 
own self -acquired property. — ^^Svdbkyah'^—Le. out of the shares of the Brothers 
belonging to the same caste as the Sisters.— -The mention of the ‘Brothers’ is only 
by way of illustration; it stands for any one who has inherited the property of the 
girls’ Father; the performance of the marriage being something that the Father 
should have done; and also because the girl also has a share in the property — 
say some. — It is not necessary that each of the Brothers should surrender a quarter 
of his share; all that is meant is that ‘necessary provision should be made for their 
marriage’, — ^as declared by Visp,u, — ^According to some people, the ‘fourth part’ 
is to be given in cases where the property is a large one—(Vibhdgasdra 6.2.5, 11). 

^Fourth parV; — ^this stands for just that much which may be necessary for the 
marriage of the sister. This is clear from Viax^u^s text — (Ddyanirnaya 21.2--7). 

* ^ Self -acquired^ — ^with the help of the ancestral property. What is acquired 
without such help is not partible. — ^Ail the three kinds of property mentioned in the 
text are divided, — ^i.e. if there is no debt contracted by the Grandfather and others 
remaining unpaid ; in case there is such debt, what is divided is, not the whole, but 
only what remains of it after clearing off the debt — {Smrtichandrihd, p. 635). 

^ ^ Self -acquired -i.e. in a manner other than that which would make the property 
entirely and solely his own — {Vivddaratndkara p. 496). 

^ Self -acquired^ — ^i.e. acquired by one, with the help of the Father’s property — 
{Vibhdgasdra 7.1.1). 

‘ Yachchdnyat^ ; — the cumulative particle *c^a’ is to be construed with * ’ ; 

the meaning being that — ‘what has been self-acquired and< also what has been 
acquired, with the help of that self-acquired property, by others ’ ; that is why the 
acquirer of the original property has a double share as laid down by Vydsa (Text 
No. 898, above) — {Ddyanirnaya 14,2.1). 

Of the ‘self-acquired property ’j only that is partible which may have been 
acquired with the help of the paternal property; what has not been so acquired 


'v ikhbeitahce--^ 21^ 

‘P%<i%a’----Patlier’s debts.— ‘ given away’, — ^i.e. promiscid 
to be given.— The sense thus is that what remains after the discharge of all 
the liabilities of the Father is to be divided.* 


Sectioh (P)— What is impxIBtible ? 

Says ikfaww (9.206)— 

[937] ‘The gains of learning shall be the sole property of the man by whom 
they have been acquired; so also friendly presents, marriage -portion 
and presents in connection with priestly functions.’ 

^Maitra\ — ^what has been obtained as a token of regard from a friend. — 
^Audvahi1ca\ ‘ marriage -portion %— is going to be defined later on (Text 
No. 949) — ' Madliuparkika" — ^the worshipful offerings of vessels and other 
things, made in connection with the offering of the ‘Honey -mixture’. 

Presents of honour, in the shape of vessels and other things, given in 
connection with ‘Honey-mixture’ ofered on occasions of Reception, etc.f 


hQm% impartible . — Of all these three kinds of property what can be divided is only 
the balance that remains after the debts have been paid off — (ParaaharamMhava, 
p. 375). 

* Vihhdgasdra (7.1-3) and Ddyanir^ya (21.2-3) have the same notes as 
Vivddachintdmazii. 

'Pitrddya — ^the property promised by the Father to other people. — ^The Author 
of the Prakdsha hm Tea,d ^pitrddna^; it makes no difference in the meaning — 
{ Vivadaraindkara, 

What is meant is the necessity of paying the Father’s debts, — ^not the time 
for partition- — (Ddyahhdga, p. 25, and Viramitrodayay pp. 557-558), 

^Pitrddya ^ — ^First Shrdddhas. GaittaTna says that ‘they shall perform the 
Shrdddha jointly’ — {Apardrha, p. 722; slm Smrtichandrikd, p. 616). 

^ Pitfddyebhyah ^ — from what has been given away or promised by the Father. — - 
If they are unable to pay off the debt at the time, they should admit the debt to the 
creditor and promise to pay it as soon as they are able to do so — [SmrtitoMva II, 
p. 169). 

^Pitrddya^ is what has been promised by the Father — {Vyavdhdramayukhat 
p. 123). 

t ‘ Teaching, etc.; as also proficiency in an art; — ^Maitram ^ — 

presents received from friends;— in the shape of Dowry and the 
like ; this stands for all that is received from the Father in-law’s house ; others explain 
it as any presents that may be received in connection with one’s marriage; — 
^niddhuparkikam \ — as a consideration for priestly functions; though this also is in- 
cluded under ^vidyddhana \ ‘gains of learning’, yet it has been mentioned separately, 
because it is obtained by means of the special kind of work involved in the priestly 
functions at sacrifices — (Medhdtithi). 

^ Vidyddhanam ^ — the property acquired by means of learning; — ^this refers 
to the case of Brothers; — *'maitram\ got from friends; — -‘awd-yd/ii/baw’, obtained 
from the Wife’s relatives; — ' Mddhuparkikam ^ — obtained in connection with the 
Honey -mixture and other offerings made to one by virtue of his having become an 
Accomplished Student — {Sarvajnandrdyatya). 

Obtained by learning) friendship and marriage) — and what is obtained as a 
present at the time of the offering of the Honey -mixiure') — Hasyaiva hhavet ^ — shall be 
the sole property of, etc., etc. — This is an exception to the general rule laid down 
in Manu 9.204 regarding the younger Brothers being entitled to share in the property 
acquired by the eldest Brother after the death of the Father. — ‘ Vidyddhana^ has 
been defined by Kdtydyana (see Text Ko. 941 below) ; — in view of this definition, 
the explanation of the term "" mddhuparhiham^ as ‘what has been obtained as con- 
sideration for priestly functions ’ — -as provided by Medhdtithi and Qomndardja — 
cannot be accepted; as this last would be included under ‘ Vidyddhana^ — {Kullicka). 

What is stated here is that even though the Brothers may not be separated, 
what any one of them acquires by means of learning, etc. shall not be divided. 
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Manu (9.208) and (18.42 )— 

[938] ‘If any one of them acquires something by his own labour, without 
drawing on the patrimony — -that property having been acquired by 
his own effort, he need not give to others, unless he himself wishes it.’ 

^ Labour^ — ^i.e. service and the like.— — Agriculture, etc. — ^All tliis 
is merely by way of illustration; what is meant is that whatever a man has 
himself acquired without drawing upon the joint property, is the exclusive 
property of the acquirer himself.* 


There are seven kinds of* Vidyddkana^ [me KaAydyana. Text 941). — Mddhuparkham’ 
— silver plates and other things received in connection with the Honey -mixture 
offering — {Rdghavdnanda], 

^Vidyddhanam'^ — ^What has been obtained by means of teaching and art.— 
^Maitram'' — obtained from friends. — ^ Avdvdhikam'’ — obtained at the time of 
marriage . — ^ Mddhuparhikam^'~-ohtamed at the time of the Honey -mixture offering 
— {Nandana). 

What one has obtained by means of learning shall not be given to the coparceners 
— p. 724). 

*Maitram'‘ — ^what is obtained from friends. — ^MddhuparkiJeam'^ — what is 
obtained as a present of honour at the time of the Honey -mixture offering. — 
^‘Tasyaiva hhavW — ^i.e. shall be impartible — (VivodaTatnahara^ p. 499). 

Presents of friendship shall not be divided — {Vivadachandra 21,1-9). 

*MaUram^ — ^received as present from a friend. — ^ Mddhuparkikam^-— the 
presents received at reception on other occasions— -( F^6Ad<;asdra 7.1-8). 

* The sharing of the Gains of Learning having been already precluded by the 
previous text, the present text should be taken as laying down that one need not 
give what he himself acquires by Agriculture and other means — {Medhdtiihi). 

*Shramena* — ^by service involving much labour. — *Smyam%hita^ — ^his own 
unaided effort. — *‘Ndkdmo ddturmarhati\ — ^he may give what little he wishes to 
give, and there is no need for equal division. In what has been acquired without 
labour, there is to be equal division — {Sarvajfiandrd,yaiia)y 

Without any detriment to the patrimony, whatever one acquires by laborious 
work, in the shape of Agriculture and the like, has been acquired by the man’s 
own effort; hence he need not give it to his Brothers— 

^ Anupcbghnan^ — ^without drawing upon. — ^’Ihitdlahdham'' — acquired by learning 
— {Rdghavdnanda). 

* Anupaghnan’ — ^not injuring, not drawing upon . — * Shrame^a^—A>y Agriculture 
and such means. — All other cases, where equal division has been^ declared, are 
those in which all the Brothers have put forth some effort towards the acquisition ; 
in the present case, the acquisition has been due entirely to the effort of one man ; 
hence there is no inconsistency — (Nandana), 

^ Anupaghyian^ — not spending . — * SvayamlMtalahdJia^ — acquired by his own 
effort. — (Rdmacfiandra), 

*‘Shrama'' — ^Labour, which stands here for Soldiering, Agriculture and the like.— 
is effort not involving labour. — ^[According to this, there would be two kinds 
of property mentioned in the text: (a) what is acquired by laborious work, and 
(h) what is acquired by one’s own effort not involving much labour] — (Apardrkay 
p. 723). 

*8hramma" — ^by Service, Soldiering and the like. This text makes clear the 
sense of Ydjnavalkya 2.118-119 — (Mitdkmrdf pp, 633-634). 

^Shmma'* — ^Agriculture, etc. — ^The term ‘pilf ’ stands for undivided coparceners 
in general — (Pardsharamddhava, p, 373). 

*Shrama’ — Service, Soldiering and the like — (Madanapdrijdta, p. 685). 

In this text Mami has made clear the meaning of Yapiavalkya^s Text 2.11 8.— 
The term ^pUf^ stands for undivided coparceners in general. — ’^Shramena^ — 
Agriculture and such other means involving labour . — '' Amipaghnan"^ — without 
causing injury to — (Smriichandrikdy pp, 641-642). 

What has been acquired without drawing upon the paternal property has been 
declared by Manu and Visi^u to be impartible. Since the patrimony has not been 
drawn^ upon, the other coparceners have rendered no monetary help in the 
acquiring of the property; and as it has been acquired entirely by the man’s own 
effort and labour, the others have not helped with bodily labour either; hence 
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Vydea — 

[939] ‘What has been given to one through afiection, by the Grandfather, 
the Father or the Mother, shall not be taken by others,’ 

/'Again— 

[940] ‘If one has acquired property by his own power, without recourse 
to the paternal property, — ^he shall not give that to his coparceners; 
so also what may have been acquired by learning.’ 

That is, (a) what has been acquired without drawing upon the joint 
property, and (b) what has been acquired by means of learning, — ^both of 
these are impartible.* 

The opinion of the Fmhdsha is that — “In the case of the Gains of Learning 
also, only that is impartible which has been acquired without drawing upon 
the joint property”. 

This, however, cannot be right; as in that case, the mention of both 
would be useless. — Such is the opinion of the Ratnakara and others also. 

The following might be urged: — “In accordance with the following text 
of Ndrada's — 

[941] ‘A learned man may not give, against his will, a share in his self- 
acquired property, to the unlearned coparcener, — ^if it has been acquired 
without drawing upon the paternal property’ — 

it follow’^s that even the property acquired by learning is partible if it has 
been acquired with the help of the paternal property.” 


what has been acquired must be the exclusive property of the person who has 
acquired it. — Svayamlhitalabdkam \ — ^this phrase states the ground for the property 
acquired belonging to the acquirer only (p. 105). — ^Anupaghnan^ should qualify 
*vidyddkana^ also; because it has been declared that, if the acquiring of learning 
has involved expenditure out of the patrimony, the gains of that iearnmg have to 
be divided — {Ddyabhdgay p. IIZ). 

^Shramej^a ^ — ^by Service and such means — {Vlramitrodaya^ p. 708), 

*Shrama^ stands for Service and such other means. — ^Ihita"* is Agriculture and 
the like. All this is merely illustrative; what is meant is that when a man has 
acquired something without the help of the joint property, it belongs to him 
absolutely — {Vihhdgamra 

‘‘Labour '' — Service and the like . — *^By his own effort'' — ^e.g. Agriculture — 
{DdyaniT'ifyaya 14.2-5). 

* The meaning is that if the learning by means of which the property has been 
acquired with the help of the joint property has itself been acquired with the help 
of the joint property, then that property shall be partible; but in case the joint 
property has not been used in the acquiring of learning, then the gains of that 
learning shall not be partible— ( 7.1-11). 

‘Andshrtya '' — ^without having recourse to — for the purpose of acquiring. — ^The 
term ‘pitr^ stands for undivided coparceners in general — {Smrtichandrikd, p. 642). 

As the text has used the general term ‘by his own powei's’, it follows that all 
kinds of property that have been acquired ‘by one’s own energy’ are the exclusive 
property of the acquirer himself; so that all that has been acquired with the help 
of one’s own self-acquired property, or by his own labour, is also his own exclusive 
property, and cannot be shared by the Brothers. Inasmuch as even the Gains of 
Learning that have been acquired ‘by one’s own power’ have been held to be such as 
have to be shared with those Brothers who happen to be either superior or equal to 
the acquirer in learning, — all that the addition of ‘what has been acquired by 
learning’ in the present text can mean is the exclusion of such Brothers as are 
either inferior to the acquirer in learning, or entirely without learning — (p. 106). — 
All that such texts mean is that ‘one must share with his coparceners all that property 
which one may have acquired with the help of the common property’ ; the meaning 
of ‘Valour’ (‘Learning’) and the rest is meant to be only illustrative; hence there 
can be no authority for the view that “a property is common simply because it has 
been acquired by a member of the joint family” — (Ddyabhdga, pp. 114-115). 
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True ; but this would be so in those cases where the joint property has been 
drawn upon both in the acquiring of learning and the acquiring of the 
property.'®' 

It is for this same reason that Kaiydyana has declared impartibility on 
the basis of being acquired without help of the joint property — 

[942] ‘Where a man has acquired learning from others while living upon 
food supplied by others, — whatever is obtained by him by naeans of 
that learning is called 0 / f 


* What is meant is as follows :-—(») If the man who has acquired learning while 
maintaining himself with food and clothing supplied out of the joint property, 
acquires wealth without drawing upon the joint property,— then he may not give 
any share out of it to his unlearned coparcener;— (5) if the said property has been 
acquired with the help of the joint property, then a share in it has to be given to the 
unlearned coparcerner also; — (c) if the joint property has not been drawn upon 
during the time of the acquiring of learning, then no share need be given to any on© 
else, — even though at the time of the acquiring of new property itself, the joint 
property may have been used; in this ease it belongs entirely to the learned acquirer 
himself. This follows from the fact that Vyd$a also, having declared the impart- 
ibility of what has been acquired by a coparcener without help of the joint property, 
has ^ded the ‘Gains of Learning’ separately, as not to be divided. It is for this 
reason that the impartibility the Gains of X<^rning has to be taken as referring to 
that case where the learning has been acquired by the man with the help of his 
own private property, though at the time of the acquiring of the property the joint 
property may have been used. — *Such is the opinion of Haldyudha also. — ^The 
Author of the Prakdaha and others, however, have explained all those texts that 
declare the * Gains of Learning’ to be impartible as pertaining to cases where the 
paternal property has not been drawn upon at all. — But this is not right; as, in that 
case, there would be no sense in the mention of both — (Vivadaratnahara, pp. 500- 
501)* 

The meaning is that the learned man is not to give a share against his will. 
The property mentioned in the first line is to be understood as that property 
acquired by learning which is impartible — {Smrtichandrikd, p. 641). 

This refers to cases where the acquirer is unwilling to give a share — {Pard^ 
sharamddhava, p. ZIS), 

The implication of this text is that the division is to be equal between two 
lea/med coparceners, even though the amounts of wealth acquired by them severally 
may be unequal — {Vivddachar^ra 

This negation of partibility is meant for those cases where the Brothers have 
other property. If they have no other property, then a share has to be given to 
them also; so says Madana — {Vya/vdhdramayuJcha, p. 127). 

^Pitryam dravyam ’ stands for joint property > — If the Gains of Learning have not 
been acquired with the help of the joint property, then the learned may not give it 
to the unlea/rned; but to the learned, he must give it, — even when it has been 
acquired without the help of the joint property — {Ddyahhdga, p. 108). 

The implication is that, if the Gains of Learning have been mixed up with 
the other property, then it has to be given; and if a coparcener, even though learned, 
has not earned anything, — ^he also should not be allowed to share in the Gains of 
Learning of another — (fibhagasdra 

The law on this point is briefly this: — Where the property concerned has been 
acquired by a coparcener with the help of the ancestral property, through Sol- 
diering, Trade and such other means, or by Learning, — ^that property shall be divided 
equally among the Brothers ; the acquirer himself receiving a double share — 
{Ddyammaycj, 14.2.6). 

t ^Bhakta'* — ^food. — from a person other than the Father — (Apa- 
rdrka, p. 724). 

In this text Kdtydyana provides the definition of that ‘ Gains of Learning ’ which 
is impartible— p. 632; also Vwamitrodaya, p. 70B)-~-*‘Parabhaktopa~ 
yogena^ — by living on food given by persons other than the Father, etc. — 
^Anyatajb^ — ^from persons other than the Father and others. Thus the meaning 
is that ‘that Gain of Learning is impartible which has been obtained by means of 
that learning which has been acquired without drawing upon the paternal property ’ — 
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[943] ‘If property has ^ been aeqmre:d by persons' who have learnt the sciences 
in the family, from the Father or. the Brothers, — as also the property 
acquired, through valour, — ^has been declared by Briiaspati to be partible.’ 

The term ‘Sciences’, stands for the Science of Weapons and the 
Science of Scriptures.* — ^Thus what is meant is that — ^if a man has learnt the 
Sciences of Weapons and the Scriptures from his Father and other Agnates, — 
and by that learning he acquires some property, — in that property his 
other Brothers also are to receive shares.* 

[Kdtyd'^ana^$ definition of Vidyddhana^ ‘Gains of Learning’] — 

[944] ‘ (A) What one has acquired through his learning on the occasion of 
a difficult i3roblem being propounded for discussion, with a wager, — is 
called the Gains of Learning; this is not divided at partition. — (B) 
What is obtained from a Pupil, or from officiating at sacrifices, or from 
the propounding of a problem, or from the solution of a difficult problem, 
or from the display of one’s knowledge, or from disputation, or from one’s 
superior scholarship,— is called Gains of Learning; and this is not 
divided at partition. — This same law holds also in the case of Artists ; 


The terms ^para^ and '‘any a'’ stand here for persons other than the members 
of the particular joint family. — The term ^hhakta' stands for things in general. In 
the acquisition of property by learning, the means and methods are of various 
kinds, and the property acquired would also be of various kinds. All this is im- 
partible — p. 636). 

The ‘Gains of Learning’ meant to be impartible are those obtained by that 
Learning which has been acquired without drawing upon the family -property; 
hence what has been obtained by learning acquired with the help of food, etc. 
supplied by the family is to be divided’-— {Vivddachandra 21.2.1-2). 

' Any atajy — from persons other than those belonging to one’s own paternal and 
maternal families— 11, p. 174). 

In a case where learning has been acquired with the help of the joint property, 
the Gains of Learning shall be divided; but in a case where no help has been taken 
from the joint property, the gains shall not be divided. That is to say, when the 
property in question has been acquired by learning which has been acquired by 
the man from a stranger and while he was living on food supplied by a stranger, — 
then it may not be divided ; but if, in course of his education, the man has lived on 
food supplied by the joint family, and has learnt the sciences from his Father and 
other relatives, then the property shall be divided. The ‘Learning’, "Vidyd\ 
meant here is the Knowledge of Weapons and the Sciences. — ^The ‘ Gains of Learning ’ 
have been defined in detail by Kdtydyana himself (see below Text No. 944). What 
is meant by this being ‘ impartible ’ is that it can be partitioned only if the acquirer 
wishes, not otherwise — 7.2-3). 

‘From others’ — i.e. from persons other than the Father and the Uncle. If 
such learning has been acquired without drawing upon the patrimony, it should 
be shared with such Brothers as are superior or equal to the acquirer in that learning 
— {Ddyanirnaya 15.1-3)., 

* The meaning is that in a joint family, if some members have acquired 
learning with the help of the Father’s property, or with the help of the Father — any 
property that they may acquire through valour, etc. — i.e. by that learning, — is 
‘Gain of Learning’ and it shall be partible — {Smrtichandrikd, pp. 638-639).^ 

Those Brothers who have acquired learning ‘in the family’ — ^from their Grand- 
father, Uncle and others — or from the Father himself, — among them, if there is 
any property that has been acquired through that Learning, Valour and the like, 
it should be divided among the Brothers — {Vivadaratnakara, p, 507; also Para- 
shanramddhava, p. 378). 

The Teaming’ meant here is not that of the Sciences, but the act of X^alour, 
which one displays under dangerous circumstances — {Vivddachandra 21.2-3). 

Among Brothers who have acquired learning in the family itself, etc., etc. 
{V ivddaratndkara named and reproduced) — ^sueh is the opinion of the Kalpataru 
also — (Smrtitattva II, p. 174). 
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whatever is obtained as prize in addition to the actual price of the 
manufactured article, — and also what is obtained by the assertion of 
one’s sidll, — ^is called Gaim of Learning % — so says Bhrgu' 

^From officiating at sacrifices^ — i.e. what is given at the ‘Appointment’ 
and after the performance (as Fee). — "Prashndf — ^from the man himself 
propounding of a difficult problem (of which no one is able to suggest a 
solution ). — ' Frddhyayana' — superior and extensive scholarship. 

What is acquired by Art is to be treated like what is acquired by learning. 
When the Vendor has sold something to a person at a small price, if the Vendee 
obtains for the article a higher price, the excess thus obtained will be his 
exclusive property . — * Assumption of one^s skill ’ — in the words ‘I am the 
only person who knows this science’ and so forth. * 


* ^ Prddhyayayia ^ — superior scholarship. — (G) ^Mulydd yachchddhikam hhavef * — 
that excess over the proper price which is obtained by reason of the increase in the 
number of buyers, belongs to the Artist exclusively. — ’'Vidydpratijna '^ — the 
assertion ‘I alone know this science’ — {Vivadaratnahara, p. 503). 

Here Kdtydyana provides the definition of that ‘ Gains of Learning ’ which is 
impartible. — ^The sense is that what is other than this is the common property of ail 
undivided coparceners — {Pardsharamddhava, p. 378). 

*'XJpanyaslV — ^in what is propounded as a problem. — '‘ShisydP — ^by teaching. — 
‘’Artvijydt * — ^by officiating at sacrifices, — ^Prashrhdt * — ^by propounding questions, 
regarding the proper expiation of minor sins and so forth . — ^Sandigdha prashna- 
nirnaydt ’ — by deciding the questions and cross-questions propoimded by plaintiffs 
and defendants. — ‘^SvajMnashamsandP — exhibiting one’s learning on public occa- 
sions. — ^Vdddf — ^by discussions, wranglings and the lihe. — Prddhyayandt^ — Ke- 
citing by the time. — 'Vidydtay — ^by such knowledge as that pertaining to Dice, 
etc . — ^ Vidydpratijnd ^ — by asserting one’s superior scholarship. — (C) ^Shilplsu ^ — 
among people who make a living by the Arts also. — ‘'DharmalF — ^the same law 
holds regarding the partition of Gains of Learning . — ^Mulydd yad adhikam ^ — the 

excess of wealth that is obtained as salary for carrying on teaching work 

This is what has been called ‘Gains of Learning’, which forms one’s exclusive 
property. Thus only that property is common to all undivided coparceners which 
has been acquired with the help of the ancestral property; and which is not the 
‘Gains of Learning ’ — {Smrtichandrikdf pp, 637-638). 

‘ Upanyaste \ — ‘ If you are able to put forward a Bhadraka I pay you so much — 
on being thus challenged, if one answers it successfully and thus wins the wager. 
*’ShisydP — ^from the pupil whom one has taught. — ^Artvijyatah ^ — ^from the person for 
whom one has officiated at a sacrifice; what one has obtained as the Sacrificial Fee 
and such presents. — ^The Sacrificial Fee is not a gift, being payment for work done. — 
Also what one has earned as a reward, by solving problems propoimded in literary 
debates, even without wagers; for example, some one asserts — ‘In this debate if 
any one answers my questions I shall give him the gold ’ ; if some one answers the 
questions and removes all doubts on the point, he obtains the gold; — or when two 
disputants have approached a person for the purpose of settling their dispute, and 
he settles it to their satisfaction and obtains his reward in the shape of the sixth 
part of the property under dispute and so forth. — Also what one obtains as a reward 
for giving an exhibition of his superior scholarship ; so also when there is a scientific 
discussion on a subject between two persons and one of them wins and obtains a 
reward. — ^When from among several persons one comes forward as having acquired 
most excellent learning and obtains the consequent rewards. — Also what is obtained 
by painters and other artists; — and what is won at gambling. — All tins is not 
partible- — The upshot is that by whatever learning or seieiice one obtains property, 
that property belongs to the earner himself exclusively — (Ddyabhdga, pp. 123-124; 
Smrtitativa II, -p. 17B), \ 

'Upanydsa ^ — is the reciting of all forms of Vedic recitation, Krama, Jatd, 
etc. — says the Madanaratna, Others explain it as ‘the propounding of difficult 
problems in an Assembly’. — ^Papapurvakam^ is an Adverb modifying ^upanyaste \ — 
^Shamsana^ — ^Exhibition. — * Prddhyayanam * — Superior Scholarship. — ShilpisvapP — 
the law relating to^ the Gains of Learning is applicable to the case of artists also. 
-^''Mulydd yad adhikam ’ — ^by way of reward. — In aU these, if there has been no. 
chawing upon ancestral property, — either in the acquiring of the learning or in 
the acquiring of wealth by means of that learning, — ^then alone is such property 
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Kdtydyanu — 

[945] ‘In no case shall the wealth gained by learning be given by the learned 
to the unlearned; that wealth shall be given by the learned to those 
who may be equal or superior to himself in learning.’ 

In this case, the possession of equal or superior learning is not what 
makes them the recipients of the gift of the shares in the property ; as if it 
were so, it would have to be regarded as serving a transcendental purpose. 
All that is meant is the unison, pooling together, of what has been acquired 
through learning by the several coparceners.’*' 

Kdtydyana — (Ndrada 13.10) — 

[946] ‘If one Brother maintains the family of another Brother who is engaged 
in acquiring learning,— the former shall receive a share in the wealth 
acquired by the latter through that learning; though he himself may be 
illiterate.’ 

The law thus in brief is as follows:— When a man is being fed by others 
while he is being taught by others, — ^and his family is not being supported 
by his coparceners during the time that he is learning, — ^if through the 
W^eapons and the Sciences thus learnt he earns property, even with the help 
of the common ancestral property,— such ‘Gains of Learning’ is impartible. 
What sort of ‘Gains of Valour’ is impartible has been thus declared by 
Manu (?) — 

[947] ‘(A) Having placed oneself m danger, when one does a daring act, in 
consequence whereof a favour is bestowed upon him by his master; 
what is obtained in this manner is Obtained by Valour. — 

[948] ‘ (B) What is Obtained in Battle has been declared to be impartible, — ^it 
being that wealth which one wins in battle, after having set to flight 
the armies of the enemy and endangering one’s life for the sake of one’s 
master.’ f 

impartible; it is certainly partible if there has been drawing upon the ancestral 
property — {Vyamhdramayukha, pp. 126-126), 

There are several kinds of ‘Gains of Learning’ — (1) ^ Artvijyataiy — ^by officiating 
at sacrifices; (2) ^Prashndt ^ — ^by pleasing the rewarder by propounding problems; — 
(3) ^ Ajndnasliamsandt^ (v.l. for ‘jndnashamaandt^) — ^by refuting ignorance; (4) 
* Prddhyayandt^ — ^by means of excellence of learning and so forth — {Bdghavdnanda 
on Manu 9.206). 

^ In no ease’' — i.e. even if the acquirer be willing to give it — {Smrtickandrikd, 
p. 639; also Pa/rdsharamddhava, p. 379). 

The term ^vidyd’ (in the second line), occurring, as it does, between the terms 
^sama^ and 'adhika^ is related to both these terms; the sense being that shares are 
to be given to those only who are either equal or superior to the earner of learning, 
— ^not to those- who may be either inferior to him, or not possessed of any learning 
at all. — ‘ Vaidyena^ — ^by the learned — {Ddyahhdja, p, 109; and Smrtitattva II, 
p. 174). ' . ‘ . 

To one of equal or superior learning, it is not to be given as a gift ; the meaning 
is that the gains of the two persons shall be pooled together. If a man possessed 
of little wealth has acquired much wealth by means of his learning, he shall receive 
a larger share as being the acquirer — {Vibhdgasdra, 7.2-10). 

This means that in a case where the additional property has been acquired 
through learning, without the help of the patrimony, the acquirer should give a 
share out of it to such of his coparceners as are either superior or equal to him in 
that learning. — ""Vaidyena^ — ^by the learned — {Ddyanirnaya, 14.2-8), 

t This describes what sort of wealth acquired by valour is impartible — 
{Vivddaratndkara, p. 503). 

(A) defines ‘wealth acquired by valour’. — ^Prasabha^ — ^force. — (B) describes 
another kind of impartible property. This latter also has been included by Vydsa 
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This same authority describes what sort of ‘Marriage -gift’, "Audmhika\ 
is impartible, and is the exclxxsive property of the person concerned — 

[949] ‘Whatever has been obtained at the time of marriage, along with the 
girl of his own caste, is the Property obtained with the Girl, which is pure 
and conducive to prosperity. Whatever has come along with the Wife is 
to be known as Marriage-portion,— All wealth of this kind is conducive 
to Bighteousness.’ * 


Section (G)— Allotment of Shabes 
S ays Manu (9.205) — 

[950] ‘If ail the Brothers are unlearned, and the property has been acquired 
by their labour, — ^the division shall be equal; the property being regarded 
B,s non-ancestraV 

^ Labour^ — such as Agriculture and the like. — ^EqmV — ^i.e. not 
xmequal. — on-ancestral" — whence not admitting of any Preferential Share 
and such inequalities, t 


under ‘Wealth acquired by Valour’. Kdtydyana mentioned it separately only 
for explaining things in greater detail. Here also what makes the property im- 
partible is the fact that it has been acquired without the help of the joint 
property — {Smrtichandrikd, pp. 639-640), 

The term ^ vidyddkana" sta,tidSf not only for what has been acquired by Learning, 
but also what has been acquired in the manner described in three texts — 
{VivMacharhd/ra 21.2-4). 

Here Kdtydyana makes a distinction hetween ^Skauryadhana", ‘Gains of 
Valour* and ^Dhvajdhrta" ‘Gains of Battle*. Other writers do not make this dis- 
tinction — (FyamMmwaywjfc/wx, Kane’s Notes, p. 214), 

* These texts supply the definition of *Kanydgata" (Obtained with the Girl) 
wad * Vaivdhika" (Marriage-portion) — (Smftichandrikd, ^-p, 640-641). 

These texts describe that Marriage-portion which is not joint property — 
{yivddaratndkaTa,p, 

The term ‘marriage-portion’, does not stand for only that which 

is given to the man by his Father-in-law; it has a technical significance, which is 
explained in these texts — {Vivddachandra 21.2-5, 6). 

"Kanydgatam" is what has been obtained in marriage in the manner described 
in such rules as — ‘That is the Arsa form of marriage in which the bride’s Father 
receives a pair of bullocks and so forth ’ — ( Yajnavalkya 1 .59)."— Here also, the property 
in question would be impartible, like ‘Gains of Learning’, only if it involved no 
drawing upon the ancestral property — {Vyavahdraiyiayukha, p. 128). 

^Bhdryayd sahdgatam " — obtained at the time of marriage — {Ddyanirnaya, 

p. 126), 

j* ‘ Unlearned" — i.e. devoted to Agriculture, Trade, Boyal Service and so forth. 
In this case no attention is to be paid to the larger or smaller amoxuit of property 
acquired by each of them severally. But even so, if one of them happen to acquire 
a very large- property, that of course is not to be divided among others. — This text, 
in reality, is meant to be prohibitive of the Treferential Share of the eldest Brother. — 
If the difference in the properties acquired by them severally is small, then the 
division shall be equal.— ‘T/te property regarded as non-ancestraV , — ^this clearly 
indicates that this same rule applies also to the case of cliildiess persons — 
{Medhatithi), 

In case all of them are unlearned, and have acquired wealth by going about 
here and there, without any detriment to the paternal property;- — if the wealth has 
been acquired by Agriculture and other means, with the help of the paternal property ; 
— ^then no Preferential Share is to be given to the eldest Brother. This is the 
meaning of the property being "'rega/rded as non-ancestraV — (Sarvajnandrdyana), 

If any wealth has been acquired by all the Brothers, by means of Agricultm*e, 
etc., then this being the self-acquired property of the Brothers, — and not ancestral 
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In continuation of the term ‘seif -acquired property’, Gautama (28.31) 
says— ■■■■:■'■ ■ ■ 

[951] ‘ The unlearned one should divide equally.’ * 

And'' 

[952] ‘Among these, if any one has acquired something by himself, he should 
receive two shares in it.’ 

If from among several Brothers, any one aeqxures wealth with the help 
of the joint property, by means of Agriculture and other means, — ^lie should 
receive two shares out of what he has earned and the others shall receive 
one share each.f 
And Vydsa — > 

[953] ‘If any one of the Brothers, while depending upon the joint property, 
acquires, through valour and such other means, any such property as 
Conveyances and Weapons, J — ^the Brothers shall share that property; 
two shares out of it shah, go to the acquirer and the remainder shall be 
divided equally among the rest.’ 

The term ‘ddF (‘and such other means ’) connotes kind, method and the 
Bahuvrihi compound ’ connotes methods of the same character 

as the one mentioned, — ^i.e. any particular method which is specially con- 
ducive to the same end; hence ‘ Learning’ also becomes included. 

The following objection may be urged : — “It has been declared before 
that whatever has been acquired through Learning, Valour and the like, 
even with the help of the joint property, is impartible ; and what is said in 
the present text goes directly against that”. 


— it shall be divided equally among them; as in what is non-anceatml, the eldest 
Brother shall not receive a Preferential Share — {KuUuka). 

If the Brothers are devoid of learning, and yet make an effort to acquire wealth, — 
the division of this wealth shall be equal, in all properties not-ancestral; in the case 
of the latter, the division being unequal, as there is a Preferential Share for the eldest 
Brother. — ^Apitrye^ — apart from the ancestral property, in which there is Prefer- 
ential Share. — ^The sense is that those who have no learning and have made no 
effort in the acquiring of the wealth, shall have no share in the wealth — (Raghavd- 
nanda). 

^ I hdtah^ — ^by such efforts as Agriculture and the like; when every one has worked 
according to his capacity, — every one is entitled to share in the property. — ^Apitrye 
— i.e. in the case of division not being made by the Father; in the case of division 
made by the Father, unequal division has been permitted — (Nandana). 

When all the Brothers are unlearned, and acquire wealth by Agriculture and 
other means, — ^in this property, which is not-ancestral, the division shall be equal, 
and no one shall receive a Preferential Share by reason of his having acquired a 
larger amount than the others — {Vivddaratndkara, p. 508), 

Even when there is no ancestral property, if the unlearned Brothers have 
acquired varying amounts of wealth, the division shall be equal, and one who may 
have acquired a larger amount shall not receive a larger share — {Vivddachandra 
21.2.9). 

‘lAa’ — ^Agriculture and other efforts. — 'Apitrye^ — ^without the help of the 
ancestral property — {Vyavahdramayukha, p. 128). 

‘lAa’ — ^Agriculture, etc. — ^There is to be no Preferential Share, such as the 
twentieth part and the like, — this case — {Vibkdgasdra, 9.1-10). 

* ‘ Uhkarned' — ^i.e. not possessed of any such learning as would make the acqui- 
sition such as should belong exclusively to the acquirer alone — {Vivddaratndkara, 
p. 508). 

t For notes, see under Text No. 899, where the same text has been quoted. 

J In this text as quoted above (No. 898) the reading is ^ vdhanddikam' for 
‘ vdhcmdyudham ’ . 
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Answer. — ^Not so, because what was said before was with reference 
to the ‘Gains of Learning’ and ‘Gains of Valour’, etc. in the technical sense 
assigned to these terms by Katydyana and others (Text Nos. 944, 647); 
while what is said in the present context is in reference to the effects of 
learning of kinds other than those contemplated by the technical definitions.* 


Section (H) — StbIdhana 

Before proceeding to deal with the partition of ^Strldhana' (Woman’s 
Property), — we set forth the definition of "Strldhana\ 

In regard to the detailed connotation of the term ^Stridhana\ Manu 
(9.194) and Katydyana declare as follows: — 

[954] ‘(i) What is given before the Fire^ (2) What is given at the time of De- 
parture, (3) What is given in token of Love, (4) What is given by the Mother, 
(5) What is given by the Brother, and (6) What is given by the Father , — 
^Stridhana^ has been declared to be of these six kinds.’ 

* Six hinds^ — ^What is meant is that the number is not less than six. If 
The first three of these have been thus defined by Katydyana — 


* For notes, see under Text No. 898 above. 

f (1) ^Adhyagni ’ — ^what is obtained from any person at the time of the Marriage 
— Homa; — (2) the customary presents received at the time of going to the Husband’s 
house; — (3) what is given by the Husband at the time of dalliance, — all this is 
Stridhana ; that also is Strldhana which the Woman receives from her Mother and 
other relatives — {Sarvajnandrdyar^a) . 

(1) The term *‘adhyagnV is an Indeclinable. — ^What is given to the Girl at the 
time of Marriage, near the Fire, by her Father and others is called the Adhyagni 
Stridhana, as defined by Kdtydyana.-^{2) What is obtained by the Girl when she is 
being taken to the Husband’s house is called the Adhydvdhanlka, as defined by 
Katydyana. — (3) What is given by the Husband on occasions of love-making. — 
(4), (5) and (6) — Whatever is given on subsequent occasions by the Mother, Brother 
and Father. — ^These are the six kinds of Stridhana — {KuUuka). 

(3) What is given by the Husband at the time of dalliance and on festive 
occasions — {Edghavdnanda ) . 

(1) ^AdhyagnV is what is received by the Girl from any person, near the nuptial 
Fire. — (2) ^ Adhydvdhana^ is going from the Father'' s to the Husband's house , — ^what 
is obtained at the time of this going is ^ Adhydvdbanika'. — (3) What is given by the 
Husband’s parents in token of affection at the time that the Girl bows down to 
them ; — ^the meaning is that these six kinds of property are the Woman's own, what- 
ever else she acquires later on belongs to her Husband — {Nandana). 

What Manu means by speaking of the ‘six kinds’ is that the number of the 
varieties cannot foe less than six, it does not mean that it camiot be more. These 
have been defined by Katydyana — (Mitdksard, p. 843). 

''Adhyagni ' — ^what is given by any one at the time of Marriage, — '‘AdhyCivd- 
haniha ' — the presents that follow the Bride when she is being taken to the Bride- 
groom’s house . — Medhdtithi has described the Adhyavdhanika as what has been 
given to the Bride by her Father-in-law and others at the time of her being carried 
back to her Father’s house from the Bridegroom’s house; this also may be accepted; 
as it stands on the same footing as the preceding — '' Dattahchaprititah ' — ^what is 
given by her Father-in-law and other relations, through love aroused by her character, 
virtue and efficiency . — ^Six kinds ' — ^this is added for the purpose of precluding the 
possibility of there being less, not of excluding a larger number; as we find that there 
is yet a seventh kind of Stridhana, the Adhivedanika, mentioned by Ydghavalkya — 

( Vivddaratrhdkara, p. 522). 

‘ What is received from the Mother, etc., etc . — ^at any time during her life, for her 
maintenance — (Smrtichandrikd, p. 652). 

^Adhyagni ' — ^what is given by my one at the time of Marriage. — 'Adhydvahanika' 
— what is given at the time of the Dvirdgamana (Bride’s going to the house of the 
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[955] ‘What is given to Women at the time of Marriage, near the Fire, has 
been called by the Wise the Adhyagni StrldhanaJ^ 

^Is given'' — ^by any one; that this is meant is shown by the absence of any 
restrictive term. 

[956] ‘Whatever is obtained by the Woman at the time that she is being 
taken away from her Father’s house has been called the Adhyavahmiika 
StndhanaJ 

That is, whatever she receives from any person at the time of her Dvird- 
ganmna {Gawm) is her Adhyavdhanika Stndhana* 

Again — 

[957] ‘Whatever is given to the Woman, through love, by the Father-in-law 
or Mother-in-law, at the time of her bowing down to their feet is called 
the Ldvanydrjita StrldhanaJ' 

^ Ldvanya\ ‘Charm’, stands for modesty, efEciency and such other good 
qualities. The meaning is that at the time that the Bride bows down to the 
feet of the Father-in-law and other relatives, — and she is found to be pos- 
sessed of modesty and other qualities, — ^they make presents to her, — and 
these presents constitute the third kind of Strldhana. 

The other three kinds — ^given by the Mother, Brother and Father, — are 
quite clear,* 

The ^ Adhivedanika" is the seventh kind of Strldhana, as defined by 
Ydjnavalkya (r. 148) — 

[958] ‘ To the superseded Wife, one should give an equal amount as AdhU 
vedanika (Compensation for Supersession).’ 

When the Husband has married a second Wife, the first Wife becomes 
^adhivinnd\ ^ superseded^ i at the time of this supersession, her Husband 
makes a present to her (by way of Compensation); this is what is called the 
'' Adhivedanika^ Strldhanad[ 


Bridegroom), — also known as Yautuka, Dowry. — ^Prltidatta'' — what is given to the 
Bride by her Father-in-law and others at the time of her bowing to them, — ^which 
is also known as the PadavandaniJca"' * — ^What is given by the Mother y etc., etc ,^ — 
in all this there is no restriction as to time. Thus there are six kinds of Stridhana — 
{Vibhdgasdra, 9.2-4). 

* '‘Near the Pire^ — this stands for the whole time of Marriage, from the Nandi- 
shrdddha down to the final obeisance to the Bridegroom. What is got during all 
this time is called Adhyagnika\ This is also called ‘ Yautuka'* (Dowry) — so called 
because it is given at Marriage which brings about an intermingling of the bodies 
of the Bride and the Bridegroom — {Ddyanirnaya 10.2-9). 

•f In a case where a Wife has become superseded by her Husband marrying a 
second Wife, she shall receive the same amount that has been spent over the second 
marriage; if the superseded Wife has had no other Stridhana given to her; — ^in case 
other Stridhana had been given, she shall receive half of the said amount. — This 
applies to those cases of supersession where there have been no circumstances 
justifying the supersession — (Vishvarupa). 

When the Husband marries another Wife while his former Wife is still living^ this 
latter is said to be ‘superseded’; such a superseded Wife shall receive as '‘Adhi- 
vedanika* — compensation for supersession — an amount equal to what may have 
been given to the newly -married Wife. — ^This compensation shall be given only in 
cases where no Stridhana has been previously given; if Strldhana has been previously 
given, then she is to be given, — on account of compensation, — that amount which 
would make her Stridhana equal to what has been given to the newly -wedded 
Wife — {Apardrka). 

A Wife is called ‘superseded’ when her Husband takes another Wife; she is to 
receive as Adhivedanika — compensation for supersession — an ‘equal amount’, — 
the amount spent over the new marriage. — ^This is to be given only in case the 
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l^imu (17.18), however, says as follows: — 

[950] ‘What has been given by the (1) Father, (2) Mother, (3) Friends, and 
(4) Brothers, — (5) what has been received in the presence of Fire, — (6) 
what is received on Supersession, — (7) the Fee (Shulka),— and (8) the 
subsequent Presents {AnvadMya %- — [these constitute Stndhana], 

Of these, the first six have been already defined. As regards the ‘Fee’ 
(Shulka), says i^d^ 2 /d 2 /c 6 ?^a■— 

[960] ‘What is obtained for the work of looking after the Household, the 
Furniture, the draught Cattle, the milch Cattle, and Ornaments— has 
been called the Fee (Shulka)/ 

That is, what the Wife obtains from the Master of the House, in con- 
nection with the working of the Household, the Furniture and other things 
is called the (Fee).* 

Again — 

[961] ‘Whatever is obtained by the Woman, after her marriage, from her 
Husband’s family or from the family of her relatives is called Anvddheya 
StndhanaJ' 

Thus there are ten kinds of Stnd'hana.’\ 


superseded Wife has not received her Strldhana previously, either from her Father-in- 
law or Husband. In case she has received it, she is to receive half of the said 
amount; — i.e. that which, along with the Stndlmna previoxxsly given, would make 
up the amount spent over the new marriage~(M?^afe«m). 

If she has previously received her she shall receive only half of what 

has been given to the new wife — {Vlromitrodaya-Tlkd on Yajhavalkya), 

She is called ‘ superseded ’ over whose head the second marriage has taken place 
— {Vivadaratyidkaraf p, 52S ; Vivddacha^ndra 23.1S), 

The Wife is ‘superseded’ over whose head the Husband has married again; 
to such a Wife shall be given, on account of her supersession, ornaments and other 
things, equal to what has been given to the second Wife, with the condition — ‘if 
no has been given to her’. 

^ AdMvedanika^ is what is given to the first Wife at the time of marrying the 
second Wife — {Vlramitrodayaf p. 690; also Vibhdgasdra 

This text is cited in support of the view that if the Wife has had her StMhafia, 
she shall be given only half the share given to a Bon— {Smrtitattva II, p. 166). 

Though the Text speaks of the ‘ superseded ’ Woman only, — ^yet it applies to 
all those Women who have received no StrWiana — ^so say the Ddyahhdga and others 
— {DdyaniTnayalB,2-lO). 

* As this text stands in the original of V%snu-Sinrti, the term ^ Shulka^ appears 
to stand, as usual, for the Nuptial Fee (see Jolly- — Sacred Books of the East, p. 69), 
But the Ghintdmani and the Vivddaratndkara (p. 525) both take the term in an 
entirely unusual sense; the latter remarks — ‘The Shulka is the money that is given 
to the Woman by the servants of the House, by way of bribe for keeping them in 
the good graces of the Master’. This again is different from the explanation of the 
Ghintdmani above. 

■[^Six kinds have been defined by Manu under Text 954 above, — the seventh, 
the Adhivedanika, has been defined by in Text ISTo. 958 above;— 

eighth is the Shulka, defined in Text 960, — ^and the ninth is the Anvddheya, which, 
it seems, has been counted as two — (1) what is obtained from the Husband’s 
family, and (2) what is obtained from the family of her relatives. 

’'This has been held to be Stridhana^ — this has to be supplied in the Text 
{Mitdksard, -p, 

'After marriage' — ^This brings out the significance of the name ’'Anvddheya ' — 
‘ what is obtained (ddheya)' ^ after the marriage {anu)' — {Smrtichandrikd, p. 660). 

The term 'bandhu' stands for the Father and Mother. Thus the meaniag is 
that whatever is obtained after her marriage from her paternal and maternal 
relatives, and from her Husband and the Husband’s relatives, is called 'Anvddheya' 
— (Ddyahhdga, pp. 71-72). 
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All these (ten kinds of Stndhana) constitute the ^Sauddyika Property’ 
(Dowry) of Women;, as has been explained by in the following 

text— 

[962] ‘Whatever is obtained by the ■married or unmarried girl, at her Hus- 
band’s or her Father’s house, or from her Brother or her Parents, — ^has 
been declared to be her Bmiddyika (Dowry).’ 

The term ‘Husband’s’ also has to be construed with ‘at the house*. 
— ^Bdrdkam^ is a wrong reading . — '’From the Brother '' — ^is only by way of an 
illustration (standing for relatives m. general). — ^Henee what is meant is that 
what the Girl, married or unmarried, obtains from the Father or the Father’s 
family, is all her ^Sauddyika* (Dowry). All that has been said in explanation 
of this is only an amplification of this principle.* 

As regards the using of this Sauddyika {Dowry or Stndhana), the same 
authority (iLd%%<^na) declares as follows:— 

[963] *(A) After having obtained the property, Women are free 

to do what they like with it; since it has been given to them through 
kindness, as a means of livelihood.’ 

[964] ‘ (B) In regard to the Sauddyika property, Women have been declared 
to be free to do what they like,— to sell it or give it away; — even so with 
regard to immoveable property.’ 

What is meant is that in the matter of whatever she has obtained from 
the family of her origin, — even of immoveable property, — ^the Woman is free 
to give away or otherwise dispose of. f 


Thus there are tm kinds of Stridhana; all this is what constitutes the ^Sauddyika* 
of Women; which is defined by Kdtydyarba (Text jN'o. 961). 

* '’Sauddyika Property’ thris is synonymous with '’Stndhana^, The meaning is 
that what is obtained by the Girl at her Father’s place or elsewhere, from her 
Brother or Parents, is called ^ Sauddyika^; — ^the term being derived from ^ Buddy a* 
— [Bdlarhbhc^ti on Mitdksard, p. 844). 

The construction iB'‘patyuh gfhe — pituh grhe ’ — ‘at her Husband’s house and at 
her Father’s house’. — 'from her Brothers or Parents'; — ^this is only by way of illustra- 
tion; what is meant is that whatever a Girl obtains, either before or after her 
marriage, at her Father’s or her Husband’s house, from her Brother or Father or 
other relatives, is her Sauddyika property — {Vivddaratndhara, p. 610). 

This sums up in brief the definition of 'Sauddyika', as anything that a 
Woman has received, before and after marriage, from her Father’s and Husband’s 
family— ( Vibkagasdra 10. 1 -1 ). 

•f 'Avfshamsya' — ^freedom from harshness; in order to save her from harsh 
treatment, her Father or other relatives have provided for her maintenance. — 
Thus in regard to Sauddyika property, including immoveable property. Women 
are free to do what they like — {Vivddaratndhara, pp. 510-'512). 

In regard to her Sauddyika property, the Woman is free to do what she likes, — 
during her Husband’s life-time as well as after his death — {Smrtidhandrikd, p. 654). 

Of the Sauddyika immoveable property, a Woman may make what use she likes 
— {Ddydbhdga, p. 76). 

'Sauddyika' is what has been obtained from one’s Suddyas — i. 0 . the Father, the 
Mother and the Husband’s relatives. — *‘As she likes' — i.e. for pious purposes — 
{Smrtitattva, II, pp, 184 and 190). 

These texts declare the Woman’s freedom to do what she likes in regard to 
some kinds of property — {Vyavahdraniayukha, p. 155). 

In regard to her Sauddyika property, the Woman is free to do what she likes — 
( Vivadachandra 22. 1 -2). 

From all these texts of Kdtydyana, it is clear that in regard to immoveable 
property also, the Woman is free to give or sell it; but in regard to what she has 
received from her Husband, she has this freedom only in regard to moveable property, 
it does not extend to immoveable property — {Vibhdgasdra 10.1-1). 

X5 
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In regard to the property, says Ipastamba — 

[965] ‘The Ornaments are the Wife’s; also the family-property, according to 

some.’ 

"The Wife's^ — ‘property’ is understood . — ' Family -property "—th'at is, ail 
that was obtained at marriage and other occasions from the Father’s or the 
Hnsband’s family.* 

With reference to ‘Ornaments’, say Manu (9.200) and Fifww— 

[966] ‘The Heirs shall not take the Ornament that may have been worn by 
a Woman dining her Husband’s life-time; they become degraded if 
they do take it.’ 

Even though the Ornament may not have been given to her by her 
Husband, if she has worn it with his permission, it becomes, by that mere 
fact of wearing, her property;— so says Medhdtithi. 

In regard to this, as to other moveable and immoveable property, the 
Woman is free to give away or sell,— according to the text of Kdiyaymia 
quoted above.f 


’^^Jndti-dhanam ^ — such portion of the property as may have been given to 
her as the marriage-portion — {Vivddaratimkara, p. 509). 

f During the Husband’s life-time, whatever Ornament may have been worn by 
the Woman, — or what may have been given to her for her adornment,— -this the- 
Sons shall not take while she is alive; after her death, of course, they divide it among 
themselves — {Sarvajftandrdyana), 

If an Ornament has been worn by the Wives loved by the Father during his 
life-time, the Sons shall not take it when they are dividing the Father’s property 
among themselves — {Kulluka), 

If something has been given to a Woman by her Husband for the purpose of 
adornment, if her Brothers-in-law or others take it from her they incur sin — 
{Rdghavdnanda). 

Inasmuch as ‘Ornaments’ have not been specifically mentioned among 
*’8tndhana\ — ^there might be an idea that as forming part of the Father’s property, 
they should go to the Sons; this text serves to preclude that idea — {Nandana). 

"Ddydda'" — Sons; — Ham* — Ornament; — ‘?e’~ the Sons — (Bdjnachandra), 

This refers to Ornaments that have been worn constantly— (dpamrAw). 

Ornaments should remain with those by whom they have been worn; those 
that have not been worn shall be divided. ‘ Women ’ have been mentioned only by 
way of illustration, — what is asserted is not restricted to Women only — {Mitdksard^ 
p. 639). 

The Prakdsha says that, according to Medhdtithi, even though the Ornament 
may not have been actually given to her, if she has worn it with her Husband’s 
permission, it should not be taken away from her by the coparceners — { Vivdda- 
ratndkara, p. 609). * ^ 

‘ Worn* — i.e. in which the exclusive ownership of the Woman has been produced 
by the fact of its having been a ‘loving gift’ — (Madanapdrijdta, p. 686). 

As regards the Ornaments of the Women, even though they may have been 
made out of the common property, they shall not be divided — iV ivddachandra 
21 . 2 - 8 ). 

* Worn * — constantly; if the Ornament has been worn by her constantly, it shows 
that there is no trick or fraud in it, and hence it becomes certain that the thing 
is the Woman’s own Stridkana, — "Ddydddh* — Daughters and other heirs — {Smrii- 
chandrikd, p. 559). 

"Dhftah* — given by her Husband and others and worn by her — (Vyavahdra- 
rnayukha, p. 156). 

‘ TF orn * — ^with her Husband’s permission — ( Vibhdgasdra, 10.1-4). 

The opinion of Mishra {Vdchaspatil:) is not favoured by the followers of 
Ddyahhdga — {Ddyanir'mya 21.1-7). 

I5B 


mHBBITANCE— PAETITION 


227 


■ . Ndrcwkz— 

[967] ‘"Wliat has been given to the Woman by her band, through love, — 
she may, even on his death, enjoy it as she likes, or give it away, — 
the exception of immoveable property.’ 

Thus the conclusion is that in regard to the moveable property given 
to her by her Husband, the rights of the Woman are absolute, — but not so 
over the immoveable property. 

This is the settled rule regarding the Samldyika property {8trid!tctna) 
of Women.* 

On this point, says Kdtydyana — • 

[968j ‘(A) On the death of her Husband, the sonless Widow can use her 
Husband’s property as she likes; faithful to her Husband’s bed, she shall 
dwell with her elders and enjoy the property quietly till her death ; after 
that the heirs shall receive it. Dtiring his life-time, she shall take care of 
the property, — Otherwise (i.e. in case he has left no property), she 
shall pass her days among his family.’ 

^ Bhartr-ddya * is Husband’s property. It is of two kinds — (a) that which, 
on the Husband's death, devolves upon the Woman, on account of there 
being no other heirs to receive it, and (6) that which, during the Husband's 
life4mie, has come into the Woman’s possessions tlirough his acquiescence, — In 
regard to the former (a), it is said that— ‘ On the Husbarid' s dmth, the Wo^nan can 
use it as she likes.' — ^This, however, refers to property other than immoveable; 
in regard to immoveable property, the declaration is that — 'she shall 
enjoy the pro]}erty quietly till her death, after which the heirs shall receive 
it.' — ‘Quietly’ — economically, not spending too much, — ^The sentence — 
— 'the sonless W idow faithful to her Husband's bed, etc.' sets forth a qualification 
which justifies her accession to the property. — ^In regard to the second kind 
of property (b) (which has come to her, during the Husband’s life-time, 
through his acquiescence and permission), it is declared that — 'during his life- 
time she shall take care of this property' . — 'Otherwi8e^~i.e. m. case the Husband 
has left no property at all, the Widow shall pass her days among her Husband’s 
family. — Such is the meaning (of the four lines of Kdtydyana' s text), f 


* The Woman is free to do what she likes in regard to what she has got from 
her Husband in token of love; but not in regard to immoveable property — 
(V ivddachandra 22.1-4). 

What is meant is that, even on the death of her Husband, the Wife is not free 
to do what she Ukes with the immoveable property given to her by her Husband. — 
The word ' yathdkdman' connotes freedom to do what one likes, — ^Thus the con- 
clusion is that in regard to her Sauddyika property, as also to the loving gifts apart 
from immoveable property, the Woman is free to do what she likes, — ^while in all 
other cases, even in the matter of her Stridhana property, she is not so free — 
(Smrtichandrikd, p. 56), 

The addition of the qualification ‘given by her Husband’ implies that in regard^ 
to immoveable property, other than that given by her Husband, she is free to 
give it away — {Ddyabhdga, p. 77; Smrtitattva, II, p. 184). 

What is meant is that in regard to the immoveable property given by her 
Husband, all that the Woman is entitled to is to reside (in the house) and enjoy 
it in other ways, not to sell it or give it away or dispose of it in any other 
way — {V%ramitTodaya,p. Q^\). 

In regard to immoveable property given to her by her Husband, the Woman is 
not free to do what she likes — {Vyavahdramayuhha, p. 155). 

I All the digests which explain the words of the two verses have taken them in 
the above maimer; and it is beyond doubt that in the above interpretation, the 
explanation of the sentence 'Ksapayet tatkulenyathd' is forced. The simple 
meaning of the lines is as follows (a) On the Husband’s death, the Woman shall 
use the Husband’s property as she likes; — (b) diuing his life-time she shall take 
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Thus then, in regard to the immoveable property of her Husband, even 
when it IiukS become transferred to the Wife,— she does not have the right to 
give away or otherwise dispose of that property; that this is also meant by 
the texts follows from the fact that information on this point is wanted just 
as much as on those expressly stated. If this were not meant then the need 
of information in regard to the laws on this point would remain unfulfilled. 

This same argument also disposes of the objection that has been raised 
regarding the incompatibility of these texts being introduced in the context 
dealing with the 8au(Myika property: because the ‘need of information’ 
is always more potent than mere ‘Context’. The fact of the matter is that 
— ^just as, in accordance with these texts. Women have no right to give away 
or otherwise dispose of the immovedbh propeHy given to them by their 
Husbands, so also they have no right to sell or give away the Husband’s 
immoveable property that has come into her possession (on his death). 

Such is the opinion of the Prahdsha and the Ratndlcara also. 

This same law applies also to the ca,se where her Husband’s property 
has devolved upon the Woman, through the Son and other heirs of her 
Husband; because here also the said information is needed and it has 
nowhere been asserted that the said law applies only in those cases where 
the property has come to the Woman directly from her Husband,* 


care of the property, or spend it over his family the sonless Widow, faithful 
to the Husband’s bed and living with her elders, shall enjoy the property quietly 
till her death, after which the heirs shall receive it ’.—The commentators had recourse 
to the complicated interpretation because they felt compelled to thrust upon these 
texts the distinction between ‘moveable’ and ‘immoveable’ property. 

* (A) In regard to what has been given to the Woman by her Husband, her 
freedom lies with property other than immoveable. The ‘Husband’s property’ 
coming to the Wife may be of two kinds— (1) that in which the Wife’s ownership 
has been created on the Husband’s death by reason of there being no other person 
entitled to inherit it; and (2) that in which her ownership is there during the 
Husband’s life-time by virtue of her relationship to him. — In regard to (1), the 
Wife is entitled to do what she likes with all but the immoveable property; while 

in regard to (2) it is added — ‘she should take care of the property’ i.e. in 

obedience to his wishes. — Such is the explanation according to the Prahdsha; 
according to Haldyudha and Pdrijdta however, the term '‘hharirddya^ stands for 
the SMdhana property given by the The former is the correct view — 

{Vivddaratndkara, p. 612). — (B) In regard to the immoveable property, it is said 
that she shall enjoy it till her death, after which the coparceners shall obtain it 

p. 611). 

(A) ^ Bhartfddya'^ is what has been given to her by her Husband; in regard 
to this, she is free to do what she likes, only after her Husband’s death; during 
his life-time, she is to take care of it, — i.e. use it only with his permission — 
{Smrtichandrihdy pp. 654:-655), — (B) ‘JSTsdnid’— bearing with all the obstacles that 
her coparceners place in the way of her making use of the property. — ^This refers to 
cases where the Husband having been undivid^ ftom his coparceners, her ]^ather-in- 
law and others happen to be either unable to protect and maintain her, or engaged 
in other kinds of business, and the Widow has therefore taken by herself the 
undivided property for the purpose of maintaining herself — {ibid,^ p, 677). 

(A) What is meant is that when her Husband is dead, the Widow can freely 
make use of the property given to her by her Husband; but during his Hfe-time, 
she shall take care of it; i.e. she shall not be too liberal with it — {Ddjyahkdgay 
p, 74). — (B) The Husband’s immoveable property the Widow shall only enjoy, 
she cannot give it away — {ihid,^ 22.1-7). 

"'As she likes '* — i.e. for pious purposes — [Smrtitattva, II, p. 190). 

(A) When her Husband’s property passes into her possession, 'on his death, 
the Widow may make what use of it she likes. But she shall only enjoy it as she 
likes, she shall not spend it in improper ways — (Vivadachandra 22.1-2-4). 

(B) Living in the Husband’s house, with her eiders — Father-in-law and the 
rest— the Widow shall enjoy her Husband’s property, but she shall not be free to 
give it away, pledge or sell it. After her death, the property shall go to her Daughter 
and others entitled to inherit the property; it shall not go to the Agnates; the claims 
of these latter being lower than those of the Daughter and others, on account 
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Ro verting to the subject-matter of the eontext (i.e. Stridhafia) — Demla 
says — 

[969] ‘Property given for Maintenaneej. Ornaments, Fee and Gifts, — these 
should be StrMhami; the Woman herself shall enjoy this, and her Husband 
shall not be entitled to it, except in abnormal times of distress/ 

* Vrttr — ^property given for maintenance . — ^ Ahharana^ — Ornaments. — 
^Shulka^ — ^what is given to the Girl by one seeking to marry her; i.e. the 
Huptiai Fee, — ^Ldblia"— gifts obtained from relatives. — ^All this is "Sfrl- 
dhana\^ ■ 

'■ He continues — \ 

[970] ‘If the Husband spends it in improper gifts or makes other use of it, 
he should repay it to the Wife, with interest; but for the Son’s troubles, 
he can make use of the Stndhana propeHy,'^ 

That is, without the Wife’s consent, he should not spend the said property 
in frivolous gifts or make use of it| but both these — gift and use — ^have to 
be made for the purpose of relieving the Sons of their troubles. f 

of having been interrupted by the intervention of the Widow — [Dctyahhdga, 
pp. 171-172). 

(A) During the Husband’s life-time, she shall ‘take care’ of the property, as 

she has no absolute right over it — {Vibhdgasdra — (B) On the Husband’s 

death, with the exception of the immoveable property, the rest of it she shall 
enjoy as long as she lives, and on her death, the property goes to the coparceners. 
If there is no property, she should pass her days in the Husband’s family. — In 
regard to immoveable property, the Woman has no right to give or sell it. Hence 
there is -no conflict between the texts of Ndrada si>nd Kdtydy ana. Thus in regard 
to the immoveable property that has come to the Woman from her Husband, she 
has no right to give or sell it; but over such immoveable property as forms part of 
her ^Saiiddyika Property’, she has perfect right to do what she likes. — ^This refers to 
the Husband’s property which has passed on to the Woman, either directly or through 
her Son. But she is entirely free to do what she likes in i*egard to such immoveable 
property as she may have acquired herself by her own efforts, either during the 
Husband’s life-time or after his death. Because the general principle is that one is 
free to do what one likes in regard to what he has himself acquired. Nor is there 
any text that denies such freedom. — It is on the same principle that when the 
Wife has offered the funeral cake to her Husband, and thereby acquired his immove- 
able property, she is regarded, in practice, to be free to do what she likes with it. 
This same reason lends strength to the custom that the Appointed Son of the 
wealthy Woman succeeds to the said immoveable property — (Vibhdgasdra 10.2-2). 

(B) This refers to cases where the Wife inherits the Husband’s property. — 

'"Faithful, etc,'" — i.e. not having recourse to any other man ; — Hiving with elders\ 
in her Husband’s family i.e. not spending much, nor disposing of it 

by gift or sale or mortgage. — ‘Heirs’— the Daughter and the rest — {Ddyanirnaya 
0.2-4). 

* Vivddamtndkam (p, 512) supplies exactly the same explanations as the above. 
The Woman’s maintenance property also is her StrWhana, with which she is 

free to do what she likes — (Vivadachandra 22.1-10). 

‘ VrttV is property given by the Father for her maintenance; — *Ldbha' is what 
is earned; i.e. what she receives in connection with the fasts and observances that 
she keeps for propitiating the goddess PdrvaH is also her Stndhana. The term 
'"Bvayameva^ — ‘herself’ — serves to exclude her children ; the exclusion of the Husband 
being separately emphasised in the next sentence — ‘the Husband is not entitled’; 
of course, with the exclusion of the Husband, the Brother and other remoter relations 
become naturally excluded — {Bmrtichandrikd, p. 657). 

‘ Vrtti ’ is what is given by the Father and others for her maintenance ; — '"Ldbha ’ 
— ^what is obtained from somewhere for the purpose of propitiating the goddess 
Gam'l — p. 693). 

‘ ’• — ^property given to her by her Father and others for her maintenance ; — 

^Ldblia "* — interest earned. 

"^^Bhoga ^ — enjoyment of Woman, foods and drinks, etc. — For the curing of 
the Son’s troubles one may make use of the Strldhana — [Apardrka). 
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With the Wife’s consent, however, the said property may be used by the 
Husband even in normal times; — ^as declared by the same authority in the 
following text-— , 

[971] Hf he makes use of the property with her consent and in a loving 
manner, — ^then he should be made to repay the Principal only, when he 
comes by property of his own.’ * 

[972] ‘On coming to know that the Husband is ill, or in trouble, or harassed 
by creditors, — if the Wife has spent money through love, — ^he should 
repay it of his own accord’ — (Kdtydyana), 

On finding her Husband or others to be ill or involved in other troubles, 
if the Woman hets spent out of her property, — that should be repaid by the 
Husband or others of their own accord. 

Ydjnavalhya (2.148) — 

[973] ‘During Famines, for the performance of pious acts, during disabling 
illness, — ^if the Husband has made use of the Strldhana, he need not 
repay it to her,’ 

Pratirodhalce' qualifies ^vyddhau\ — ^i.e. during such illness as disables 
the man from performing pious acts. — ^What is meant thus is that if the 
Husband has made use of the Stridhana, when he was unable to perform, 
in any other way, the obligatory pious duties, — ^then he should not be made 
to pay it against his wish.f 


If one obtains money from his Wife on the pretext of some urgent business, but 
spends it in making frivolous gifts and enjoyment, he should refund it to her, 
along with interest. For the curing of the troubles of the Son however, he may 
spend the Stridhana even without the Wife’s consent — {Vivddaratndharay pp. 512-513). 

For the purpose of the treatment of the Son’s diseases, the Stridhana may be 
used even without the Woman’s consent — {Vimdachandra 22.1~10). 

'Vrthd^ — without necessity, i.e. in normal times. What is stated here refers 
to cases where the expenditure has been incurred without the Woman’s consent, 
but without compulsion or use of force of any kind; as the only retribution men- 
tioned is repaying with interesty without any penalties.— The sentence, ‘ The Husband 
is not entitled except in times of distress’ implies that even in times of distress, it 
is the Husband aloney and no one else, that is entitled to spend. It is to this end 
that we have the fourth line where ‘ Husband ’ is the Nominative understood after 
^arhati\ — The tenn ^ Son"* — stands for any member of the family. — ^ ArtV stands for 
such trouble as cannot be got over without the expenditure of money. For the 
removal of such troubles and in times of distress, the Husband may spend the 
Stridhana property, even without the Wife’s consent — (SmrHchandrihdy p. 657). 

The Husband is forbidden to use it in. making frivolous gifts or to spend it. 
But even the giving and the expenditure may be done for curing the ills of the Sons 
— {Vibhdgasdra 10. 2-B), 

* With her consent, he can use the property, even in normal times; and if he 
has the means to repay it, he should repay the Principal only — {Vibhdgasdra 

■ 10 . 2 — 8 ).' ■.'■■■' 

t The implication of this text is that, if persons other than the Husband — - 
such as the Brother and the like — ^were to take the property, even in times of distress, 
—such as Famine and the like, — ^he would have to make it good. — ^When a debtor 
is held up and told not to move without paying off the debt, it is called ' Samprati- 
rodhaka \ ‘Distraint’; according to others, it means the time when the city is under 
siege — (Vishvarupa). 

^Durhhiksa ^ — ^scarcity of food-grains. — ^ Dharinahdrya'* — such religious acts as 
are obligatory, not those that are voluntary. — ^VyddhV — is painful and prolonged 
illness; if the property is used for the treatment of such disease. — ^ Sampratirodha^ 
is being kept in chains and the like. — On these occasions, if he has no means of his 
own, the Husband may use his Wife’s money and free himself from these calamities. 
And if he is not possessed of the means of repaying it, he need not repay it to her. — 
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The exception to the above has been 'stated by Kdtydymm in the following 
texts— ■ ■■ ' • • 

[974] ‘If the man has two. Wives, and 'does not approach the one concerned, 
then he should be compelled to repay what he had taken, even though 
it may have been given to him throixgh love,’*' 


This rafers to cases where the man is faced with the difficulty of not being able 
to, raise' a loan — {Apararka), 

DurbMksi^' — during a Famine, for supporting the family; — for the purpose of 
performing such religious acts as must be performed; — during illness; when he has 
been taken prisoner; — if on these occasions, the Husband, who has no other means, 
use his Wife’s money, he need not repay it. He must repay it if he uses it on any 
occasion other than these. — No other relative of hers except the Husband shall 
use the Stndhana during the Woman’s life-time; because for such appropriation, 
penalties have been prescribed in several texts — {Mitdicsard}. 

^ Sampratirodhake^ — when he has been made a prisoner. — ^The particle 
implies the condition that the Husband has no means of his own, which goes with 
every one of the circumstances mentioned — {Vzramitrodaya-tikd on Yajhavalkya). 

"'Pious aoP — such as must be done. — "'Illness' — such as to interfere with the 
man’s carrying on his business. — For the cure of such ills, if the Husband has made 
use of his Wife’s money, he need not repay it — (Vivddaratndkara, pp, 513-514). 

"Pious act' — such as must be done. — " Sampratirodhahe' qualifying "'vyddhau' 
— an illness which, if not cured, would make the man unable to carry on his business 
— ( V imdachandra 22. 2-4) . 

"Pious acts' — obligatory, occasional and voluntary, — as also in some oases, 
that which is performed for the allaying of evil. — * Sampraiirodhake' — the distraint 
under which one has been put by his creditor and from which he cannot free himself 
without paying off the debt. — "Makes use of his Wife's inoney' — on account of there 
being no other way out of the difficulty. — "The Husband' — ^who is poor and unable 
to repay the money; the implication is that, if possible, the money should be repaid — 
(Smrtichandrikd, p. 658). 

"Pious act' — as must be done. — " Saynpratirodhake' — in cases of arrest, 
imprisonment and the like. — ^XJnder these circumstances, if the Husband has no 
other means, he may spend his Wife’s money, and he need not repay it ; that is, there 
is no rule making repayment compulsory. If he uses it under any other circum- 
stances, he must repay it — {Madanapdrijdta, p. 670). 

" Sampratirodhake' — ^In cases of arrest, etc. — If the Husband has no means of 
his own, he may make use of the Wife’s money, which he need not repay. Under 
other circumstances, he must repay it — (Pardsharamddhava, p. 375). 

If during Famines and such other circumstances, the Husband is unable to live 
without drawing upon his Wife’s property, he may take it; but not in any other 
case — {Ddyabhdga, p. 77). 

"Pious acts' — ^i.e, the obligatory and occasional ones. "Sampratirodhake' — 
when punished by the King with imprisonment. — Vdchaspati, however, has taken 
this term as quahfying ‘ Vyddhau', ‘illness’, and explained it to mean ‘disabling’ — 
( Viramitrodaya, p. 694). 

"Sampratirodhake', — ^when put by the creditor or others xmder such distraint 
as interferes with his meals — {Smrtitattva, II, p. 185). 

The mention of the ‘Husband’ implies that the Strldhana shall not be used 
by others even in times of distress, — such as Famine and the like. — "Pious acts' — 
the obligatory ones. — "Sampratirodhake — ^in case of imprisonment — {Vyavahdra* 
mayukha, p. 156). 

"Sampratirodhake — is an adjective qualifying ‘ Vyddhau' — ‘disabling illness’. — 
The exception to this follows in the next text (No. 974) — {Vibhdgasdra, 11.1-2). 

"Sampratirodhake — when a creditor has put the Husband under distraint, by 
not allowing him to take his food and so forth — {Ddyanirnaya 5.2-2). 

* If the man, having used the Wife’s money, marries another Wife and disregards 
the former Wife, — ^lie should be compelled by the King to repay the money — 
{Ddyabhdga, p. 78 ; also Viramitrodaya, p. 692). 

"Dvibhdryah' — ^this supplies the reason for his not loving the former Wife. 
Should he discontinue to visit her even during her ‘periods’, he should be compelled 
to surrender to her what she may have given him, even through her love for him — 
( Vibhdgasdra 1 . 1 -2). 
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[975] ‘In a case where the Woman is deprived of food, clothing and residence, 
she may take away her own share in the property, from the coparceners. 
— ^Having obtained her money, she should live in her Husband’s house; 
if afflicted with disease, she should, on the approach of death, go to 
her relatives; — ^such is the opinion of Likhita,"^ 

[976] ‘One addicted to evil ways, or immodest, or prone to waste wealth, 
or unchaste, — does not deserve to have any Strldkana. 

[977] ‘The Stndhana that had been promised to her by her Husband should 
be given to her by the Sons in the same way as the Father’s debts,-— 
if she continues to stay in the Husband’s home and does not go away to 
live in her Father’s house/ f 

*Bhajate, etc., etc.® — That is, if the Husband does not meet her even 
during her courses ; — or if he does not provide her with food and elotliing,— 
then, even though she may have given him the money to relieve him of his 
illness and other troubles, he should be compelled to repay it. 

^PrdptB, etc., etc.’ — ^That is, when the money advanced has been re- 
covered by the Woman, she should continue to live in the Husband’s hoiivse, 
and should not go away to her Father’s house. 

^ApaJcdra, etc., etc.’ — That is, if the Woman is of such character, then 
even her Stndhana should be taken away from her by her relatives. 

^Bhartrd, etc., etc.’ — ^This is easily understood. 


Section (I)— Pabtition of Stbidhana 
On this subject, says Manu and 193) — 

[978] ‘When the Mother has died, all the uterine Brothers and uterine 
Sisters shall divide the Mother’s property equally. ’J 

[979] ‘If there are Daughters of those Daughters, — ^to those also something 
shall be lovingly given proportionately, out of the property of their 
maternal Grandmother.’ 


* If a Wife does not receive food and clothing, she must be repaid what she 
naay have given in token of love — {Vivddachandra 22.2-3 to 6), 

If the Husband does not provide food and clothing, — these also the Wife shall 
extract from him by force — {Ddyabhdga, p, '7^}. 

If the Husband fails to provide her with food, clothing and residence, the Wife 
shall take all these by force, — or money enough to supply her with these. — But 
only if she herself is free from defects and faults — {Vlramitroda'i/a, p. 692). 

If the Husband does not supply her with food and clothing, she shall take 
from Mm even what she may have given to him for meeting the expenses of his 
treatment during illness, etc., etc. — {Vibhdgasdra 1.1-2). 

Having obtained her property, she shall live in her Husband’s house; when 
afflicted with serious illness, she shall go to the house of her Husband’s relations — 
{Vivddaralndkarat p. 014), 

_ t The term ‘Sons’ includes the Grandsons also. This implies that over the 
Stndhana pmperty of the Mother, the Sons have no right; so that the Stndhana 
cannot be divided during the Mother’s life-time — {Smrtidiandrikd, p. 659). 

^Promised '' — ^to the ^i^^^^(Vyamhdrarmyukhay p. 156). 

If the Father had promised that such and such a thing shall be given to her, 
then that must be given — {Vibhdgasdta 11.1-9). 

If the Father had promised some Stndhana to his Wife, but died without fulfilling 
the promise, — the Sons should make good that promise — (Ddyanirnaya 21.1-3). 

t [This text has been quoted and commented upon above as Text No. 869,] 
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/Uqually^ — ^i.e. without any ■. unequal (preferential) shares. — \Sana- 
uterine.*. Of the Sisters, only the unmarried ones receive equal 
shares, as declared in the following text oi Brhaspati. 

Brhaspati 

[980] ‘The Stridhana goes to the children; the Daughter also is entitled to 
share it, if she is not mairied; if she is mairied, she receives only an 
honorific present.’ 

‘children’, — ^i.e. the /Sons*. — 'Tadamshinl\ ‘entitled to 
share it’; — as no particular part is definitely asserted, it follows that she 
shares the property equally, — ^ Samudhd^^Le. married. — Mdnamdtrakam \ — 
some present, in proportion to the property. t 


* If the married Daughters have died, the ‘honorific trifle’ that should have 
been given to them should be given to their Daughters, by their maternal Uncles. 
— ' Pntipurvakam^ — of their own free will — (Sarvajnandrwjana). 

If there are unmarried Daughters of the Daughters, they should be given 
something out of the property of the maternal Grandmother; — lovingly'' — i.e. in a 
manner in which they may feel honoured — (KtiUuha). 

^ Pritipurvakam^ — i.e. it is for pleasing them; there is no compulsion — 
(Mdghavdnanda), 

^ Prztipurvakafn^ — indicates that it must be given — (Kandana), 

The Daughter’s Daughters should be given the share that they deserve — 
{Edmachandra), 

If the Mother has Daughters as well as Daughter’s Daughters, the latter also 
should be given something — (Mitdksard, p. 850). 

^Yathdmshatah* — according as the property is large or small — {Vivddaratnd- 
hara, p, 516). 

"V^en there are Daughters as well as Daughter’s Daughters, the latter also 
shall be given something, — ^not a regular share in the property — {Madanapdrijdta, 

p. 666). 

*'Yathdrhata}y — [i.e. for UjathamshataJP] — i.e. after considering the character 
of the persons concerned, the use to be made of the property, the relative poverty 
of those concerned and so forth. — ^Lovingly' — the implication is that if the Uncles 
are affectionately inclined towards their Nieces, they will give them ‘something’, 
otherwise not — {Smrtichandrikd, pp. 661-662). 

This rule is for cases where there are Daughters as well as Daughter’s 
Daughters — {Pardsharamddhava, p. 371). 

Something should be given to the Daughter’s Daughters also — {Vyavahura- 
mayukha,p. 158). 

^ PrUipurvakam^ — if there is loving kindness, then alone it should be given 
— {Vibhdgasdra 11.2.1). 

^ Mdnamdtrakam^ — some little thing — {Apardrka), 

^Apatya'' here stands for Sons. — ‘To share iP — i.e. to receive the same share 
as the Son. — ^Aprattd* — ^unmarried. From this it follows that in Manu’s text 
also (No. 978 above), it is the unmarried Daughters that are declared as having 
the same share as the Sons. — As regards the married Daughters, some small present 
may be given to them, in accordance with their position — {Vivddaratndkara, p. 516). 

To the married and settled Daughters also, something may be given in accordance 
with the property, and the remainder they shall divide in the prescribed manner — 
{Vivddachandra 22.2-10). 

Apatydndm'' — children, m the shape of Sons. In both lines, the particle ‘oha’ 
has the copulative force; hence both (Son and Daughter) together are the persons 
that divide the property — {Smrtichandrikd, p. 661). 

'‘Apatydndm — male children — (Pardsharamddhava, p. 372). 

The term ^apatya^ stands for Sons. They share the Mother’s property with 
her unmarried Daughters — (Ddyahkdga, p. 79). 

Apatydndm'' — Sons; the Daughter being mentioned separately.- — Entitled to 
share iP — equally with the Sons.-— ^ Honorific presenP — as a mark of honour, she 
gets some little thing, — ^not a share equal to the Son’s — {Viramitrodaya, p. 695). 

^Entitled to share iP — i.e. to receive a share equal to the Son’s. — '’Aprattd '' — 
mmiarried. — If there is a married Daughter, she shall get only an ‘honorific present 
— some little thing as a mark of respect. — In ease there are no unmarried Daughters, 
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Golamu (28.22) — • 

[981] ‘The Strldhana goes to the Daughters, who are unmarried and 

.liiisettied.’ 

" Apratlsthitd, ‘unsettled’ — i.e. childless; it means ‘one whose Husband is 
poor and who is unfortunate’, — according to the Ratndhara and others. — 
These also are entitled, like the Sons, to the Mother’s property. * 


the married ones receive the same share as the Sons. This is what has been expressly 
asserted by Kdtydyana — {Vyavahdramayukka, p. 158). 

^ Apatydndm^ — Sons.—The unmarried Daughters are to receive equal shares; 
the married ones receiving only an honorific present — {Vihhdgasdra, 11.2-2). 

* ‘ Unsettled ’ — Those who have no means of subsistence ; these are entitled to 
inherit the Mother’s property — [Vihhdgasdra, 11.2-3). 

Here Gautama lays down the title of unmarried and unsettled Daughters to 
inherit the Mother’s property. — Unsettled'' — one who has no children, or who is 
poor or unfortunate — [Apardrka, p. 721), 

On the death of the Mother, her property is taken first of all by the Daughters ; 
and among them, if there is one unmarried and another married, it is the unmarried 
one that gets it ; and the married one gets it only when there is no unmarried Daughter. 
Among the married Daughters also, if one is ‘settled’ and another ‘unsettled’, the 
unsettled one gets it. — ^The particle ‘c/ia’ includes the ‘settled’ one also. — 
‘ Unsettled ’ — i.e. childless and poor, — ^This rule does not refer to the ‘ Shulka ’ property 
of the Mother which goes to her uterine Brothers, according to Gautama (28.25) — 
[Mitdksard, p. 849). — ^What is said here applies to the Fnther^s property also — - 
[ibid., p. 768). 

If there are unmarried and unsettled Daughters, these also shall receive the 
same share as their Brothers. — ‘ Unsettled ’ — one who has no one to support her, is 
childless, whose Husband has no property and who is unfortunate — [Vivddachandra 
22.2-9). 

‘ Apratid ’ — ^unmarried ; — ‘ apratisfkithd ’ — poor — [Madanapdrijdta, p. 665 ) . 

The Mother’s Strldhana, ^ AdhyagnV and the rest (enumerated by Kdtydyana) 
goes to the unmarried Daughters, — and to such among the married ones as are 
‘ unsettled and not to all. ‘ XJnsettled ’ — ^i.e. childless, poor, unfortunate or widowed 
— [Smrtichandrikd, pp. 662-663). 

The meaning is that among the Daughters, if some are married and others 
unmarried, the Mother’s Strldhana goes to the unmarried ones; — among the married 
ones also, if some are rich and others poor, it goes to the poor ones — [Pardshara- 
mddhava, p. 337). 

‘ Unsettled^ — childless, poor, unfortimate, or widowed; — such is the explanation 
provided by Apardrka and Kalpataru; the first two only, according to Vijndneshvara 
and others. Though the text has used the common term ^Strulhana\ it stands for 
that particular kind of Strldhana which is different from the three kinds of Strldhana 
described before — [Vlramitrodaya, p. 697). 

Among the married Daughters, if one is rich and another poor, it is the latter 
that receives the property, — ^Unsettled'' — ^poor. — ^In the term ''Strldhana'' in this 
text, the term ^StrV (Woman) includes the Father also, — so say the Traditionalists — 
[Vyavahdramayukha, p. 141). — ^This refers to the technical ^Strldhana', other than 
that called the ^Anvddhdya'' and that which has been given by the Husband in 
token of love — (ibid., p, 159), — In all these texts, the term ^Strldhana'' is used in its 
technical sense — [ibid,, p. 160). 

The term ‘unsettled* stands for those who, though married, are childless and 
without any property of their own; not having obtained a footing in the house of 
their Husbands — [Medhdtithi on Manu 9.131). 

^Unmarried'' — ^not betrothed. — A Woman’s Strldhana is inherited first of all 
by laev unmarried Daughter; — ^in her absence, it goes to the Daughter who has been 
betrothed, but not get married; — ^in her absence, it goes to the married Daughter 
with a Son and the married Daughter expecting a child, — both of these are equally 
entitled; — in^ the absence of these, the. widowed and barren Daughters are equally 
entitled — [Ddyanirnaya 11.1-7). — In the absence of all these Daughters, the property 
goes to the Sons; — [ibid,, 11.1-2). — ^In the absence of the Son, the property goes to 
the Daughter’s Son; then to the Son’s Son; then to the Son’s Grandson; after that to 
the Son of the dead Woman’s Co- wife; then, the Co -wife’s Grandson; and then the 
Co -wife’s Great-grandson, — In the absence of these it goes to the Husband; — then 
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Mmm (9.131) — ■ ■ 

[982] ‘Wliatever may be tb© Yatituha property of the Mother is the portion 
of the unmarried Daughter alone.’ 

‘ Yautuka ^ — is what has been obtained from the Father and others at the 
time of marriage.* 


to her Brother; then to her Mother; then to the Father. — In the ©vent of the dead 
Woman having been married by the Asura or other lower forms of marriage, her 
property goes to the heirs first enumerated, down to the Co -wife’s Great-grandson ; 
after these, it goes to her Mother, then to her Father, then to her Brother, and last 
of all to her Husband; according to Manu 9,197 — (ibid., 11.2). 

* The term ‘ YauUika^ (or * Yautaha \ as it is sometimes spelt) is usually applied 
to the exclusive property of a woman, of which she alone is the sole owner. Others 
^pply i^ what she obtains at the time of her marriage, and not to all that belongs 
to her; as it is only the former over which she has an absolute right; as it has 
been declared that— -‘women become their own mistresses on obtaining presents at 
marriage — Others again hold that the term applies to the savings that the young 
woman makes out of what she receives from her Husband for clothes, ornaments 
and for household expenses. — ‘Is the portion the unmarried Daughter'' s alone ’'', — 
since the text has added the qualification ‘unmarried’, it is clear that what is said 
here does not apply to one who has been married. Further, the term ‘ ‘alone’, 
sets aside the implications of the context (which is that of Ap^minted Daughters). 
Consequently, what is said here cannot apply to the Appointed Daughter [who would 
always be a ‘ married^ one, as the ‘appointing’ is, as a rule, done at the marriage 
itself} — (Medhdtithi). 

‘ Yautuham’' Strldhana.-—'' Kumdrzhhdga'' is the share of the unmarried Daughter ; 
— even if there be the Son, or the Appointed Daughter, or the Appointed Daughter’s 
Son. — ^Thus then, even apart from the case of the Appointed Daughter, the Mother’s 
Strldhana must go to the unmarried Daughter- — (Sarmjnandrdyana). 

On the Mother’s death, the Mother’s property goes to her unmarried Daughter ; 
the Sons have no share in it^ — {Kulluha). 

'‘Yautuha' is what has been obtained by the woman from her family. The 
particle ‘eyu’ indicates that the said property goes to the unmarried Daughter, even 
when the Son of the Appointed Daughter is there- — (Nandana). 

^ Yautaka' IB Strldhana — (Bdmachandra). 

This shows that the unmarried Daughter has the first claim on the Mother’s 
property — {Apardrha, p. 121). 

‘ Yautuka '’ here stands for what has been given to the woman at the time of 
marriage by her Father and others. — Haldyvdha, however, has explained the term 
as standing for what was given to the woman for the purchase of vegetables, etc. 
and which has become augmented by her efficient management. — In such property 
of the Mother’s, neither Sons nor married Daughters have any shares; but even 
married Daughters, if childless and unfortunate, receive equal shares in it— ( Vivdda^ 
ratndkara, p. 517). 

‘ Yautuka ’ is what is presented by people in general to the Bride and Bridegroom 
at the time of marriage, when they are seated together on one seat. The author 
c>f the Nighantu also has defined it as ‘what has been given to the Bride and 
Bridegroom’. — But according to Devasvdmin, ‘ Yautaka' is the name given to what 
has been obtained by the woman from her Father’s house, as distinguished from 
that obtained in her Husband’s house. This view, however, is not acceptable; the 
distinction being merely imaginary. — ^If there are several unmarried Daughters, the 
said property is to be divided equally among them — (Smrtichandrikd, p. 662). 

‘‘ Yautaka^ is what has been obtained from the Father’s family — (Parashara- 
mddhava, p. 372). 

‘ Yautaha^ is what is obtained at the time of marriage — (Ddyahhdga, p. 82). 

‘ Yautuka^ is what is given to the Bride and Bridegroom when they are seated 
together at the time of marriage. — ‘ Yautaka^ and ‘ Yautuka'' both forms are correct. 
— When there are several unmarried Daughters, the property is divided equally. — 
[Devasvamin’s opinion is not acceptable] — (Viramitrodaya, p. 696). 

‘ Yautaka * is what has been obtained at the time of marriage and on other 
occasions by the woman seated together with her Husband — (Vyavaharamayukha, 
p. 158). 
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Vashistha — 

[983] * The females [Daughters] shall share among themselves the Mother’s 
Toilet -art icles [or Marriage -presents] ’ . 

^Pdrhmyymh" — Clothes, Mirrors, Combs and such articles.*^ 

Ydjnavalhya (2.117 ) — 

[984] ‘What remains of the Mother’s property, after the payment of debtvS, 
shall be divided among themselves by the Daughters, —and in the 
absence of the Daughters, by the ofeprings (of the Daughters).’ 

Of the Mother’s property, what remains after the debts have been paid 
off, — i.e. the residue, — shall be divided by the Daughters among themselves; 
— and in the absence of these — Daughters,— rby ‘ the offsprings’; i.e. the 
Daughter’s Son and the Daughter’s Daughter of the dead Mother (i.e. the Son 
and Daughter of the Daughters). That such is the rule is shown by the 
words of Manu (Text No. 976). 

This refers to the clothes and other presents that the Mother ma3" have 
received at marriage, which has been specified in the Brahma and other 
approved forms. t 


This rule applies to only those cases where, apart from the Yautuka, there is 
other Strldhana which could be shared by the Sons, If that were not so, then the 
Son, who would perform the Shrdddha for the Mother, would become entirely 
excluded from her property — {Vibhdgasdra 11.2-4). 

* ^ Pdrindyyam^ — Clothes, Mirrors, Bracelets and so forth — {V ivadaratnakara ^ 
p. 517; also 11.2-6). 

What belonged to the Mother at the time of marriage is to be divided among 
the Daughters — {Vivddachandra 

^PdrindyyanP — ^property obtained at marriage — (Ddyahhdga, p. 82), 

What has been obtained by the Mother at the time of marriage goes first to 
the unmarried Daughter and, in her absence, to the married Daughter; — even 
when there are Sons — {Snirtitattva 11, p, 185). 

t Just as Sons are equal sharers in the Father’s property, so are the Daughters 
in the Mother’s property; they shall divide among themselves only what remains 
after the debts have been paid off; but they shall not be liable for the debts if the 
Mother has left no property. — “Have then the Sons nothing to do with the Mother’s 
property?”- — it is not so; in the absence of Daughters, the '’Anvaya'' — i.e. the 
Sons — come into the property. — Other people have explained the second sentence 
to mean that ‘in the absence of the Daughter, the property goes to the Anvaya, 
Son, oj the Daughter \ — But this is not right. Because there is a direct declaration 
in the Veda, to the effect that — ‘if there are both Son and Daughter, it is the Son 
that inherits the property’. — ^And it is only because of the declaration in the first 
sentence of the present text that the Daughters have the first claim — {Vishvarupa), 

As regards the Mother’s property, after the debts have been paid off, the residue 
shall be divided by the Daughters among themselves; — and in the absence of the 
Daughters, it goes to the ‘offspring ’ of the Daughters ; and in the absence of Daughters, 
as also of their offspring, the property goes to the Sons of the deceased Mother — 
(Apardrka), 

To the general rule that ‘the Sons shall divide the property of the parents 
among themselves the present text sets forth an exception : The Mother’s property 
the Daughters shall divide among themselves, — but only what remains after the 
paying off of the Mother’s debts. The implication is that if the Mother’s property 
is Just enough to pay off the debts, or even less, — it goes to the Sons^ who have to 
pay the debts in any case. But if there is any property left after the paymg off 
of the debts, that property goes to the Daughters. The reason for this lies in the 
fact that just as the ingredients of the Father’s body are found to a larger extent 
in the Son’s body than in the Daughters, — so the ingredients of the Mother’s body 
are found to a larger extent in the body of the Daughters; hence, if the property 
of the Father devolves upon the Sons, it is only right that that of the Mother should 
devolve upon the Daughters, — ^The question arising as to who should receive the 
property if no Daughters of the deceased are alive, the answer is that in the absence 
of the Daughters, the property is to go to the Daughter’s ^Anvaya\ — i.e. her Son 
and other descendants. Though there is already implied in the general rule that 
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Katydya'm~ . , 

[985] *(A) In the absence of Daughters, the property goes to the Sons. — 
(B) What had been given 'by 'the Eelatives goes to the Belatives. — 
(0) In their absence, to the Husband .—(D) The Sisters, along with their 
Husbands, shall divide it with the Kelatives. — Such is the law relating 
to Strldhana and its division.’ 

(A) ‘In the absence oj Daughters^ etc,^ eic.’— That is, the ‘ Toilet -articles’, 
as also the ^Yautuka^ — -i.e. what was given to the deceased Mother at the 
time of her marriage, in the Brahma or other approved forms, go to her Sons, 
in case there are no Daughters. Apart from these, whatever other property 
the woman may have left goes to both the Daughter and the Son, — ^as 
already explained before. (Vide Text No. 976.) 

(B) and (C) ^ What had been given by the Relatives^ etc., etc.^ — AVhat had 
been given to the deceased by ]^latives other than the Father goes to the 
Brother and Sister,— but with this dii^erence that if the Sister is unmarried 
she receives the same share as her Brother, while if she is married, she receives 
just some share in the property. This is what is meant by the sentence 
beginning with Sisters\—{I>) ‘In their absence’ — ^i.e. if there are no 


‘ the Sons divide the parents’ property ’, yet it has been reiterated in order to make 
it quite clear. — In case the Mother has had no Daughter at all, the property goes 
to the Son, directly — (Mitdksard). 

As regards the Mother’s property, what remains of it after paying off the debts, 
shall be divided equally among the Sons arid Daughters; but the Mother’s debts shall 
be paid by the Sons.— In the absence of Daughters,— i.e. if there are no Daughters 
living, — ^the Anvaya—4.e, Yhe Sons- — of the Daughters— -slaoXl receive the share that 
would have been their Mother’s, as declared by Manu (Text No. 976) and others — 
{yiramitrodaya-Tihd on Ydjhavalkya). 

^Ri0t * — of the Mother’s debts; — what remains. — ^What is meant is 
that after the Mother’s debts have been cleared off, the unmarried and unsettled 
Daughters shall take what remains of her Dowry and her toilet-arfcicles; and in 
the absence of the Daughters, the Anvaya, — ^i.e. the Son and other offsprings — of 
the Daughters shall take it. — ^This refers to eases where the deceased had been 
married in the Brahma form oi marriage— { F*Vadamim^am, p. 517). 

The Daughters shaU take what remains of the Mother’s property after the 
clearing off of the debts incurred by the Mother; but with this difference that if, among 
the Daughters, some are married and some unmarried, then the property shall go 
to the unmarried ones. Here first of all, the property is to go to the Daughters, 
and then to the descendants of the Daughters — {Madanapdrijdta, p. 665). 

What remains of the Mother’s property after the paying off of her debts, is taken 
by the Daughters. It follows that if the Mother’s property is just equal to, or less 
than, the amount of the debt, then it goes to the Sons (who have to pay the debt), 
even when the Daughters are there — ^{Pardsharamddhava, p. 370). 

Some people hold that the term ^ Amaya* (Son) stands for the Son and 
descendants of the Daughters, while according to others, it stands for the Sons of 
the deceased Mother; and according to this latter view, the property goes to the 
Sons (of the deceased) if there are no Daughters. This is in keeping with Custom 
also — {Vyavahdramayuhha, p. 159). What is said here regarding the Daughters 
receiving the Mother’s property refers to such property of the Mother’s as she may 
have acquired by spinning and such industries, as distinguished from the ^ Strldhana * 
proper — {Ibid., p. 160). 

This refers to clothes and other things received in connection with her marriage 
which has been performed in the Brahma form — (Vihhdgasdra, 11.2-7). 

So long as there are Daughters, the Sons are not entitled to share the Mother’s 
property; when there are no Daughters, then, the Amaya — Sons — ^are entitled to 
share it — {Ddyahhdga, p. 58). 

"In the absence of Daughters*, the "Amaya*, — ^the offspring or progeny, i.e. 
the Son, Grandson and the rest. In case the term "Amaya* is taken in the sense 
of the Sons of the deceased woman, then the second sentence would be a mere repeti- 
tion of what has been said regarding the property of the ‘Parents’ — {ViramMrodaya, 
p. 577). 
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Sons or Daughters, etc. of the deceased, — the property of the woman goes 
to-the Husband.* 

Mmiu (9.196)— 

[984] ‘(A) It is ordained that the property of a woman— married in the 
Brdhim, Daiva, Arm, Gdndharva or Prdjdpatya form— shall go to her 
Husband alone, — ^if she dies childless. 

[985] (B) But the property that may have been given to her on the occasion 
of the Asura or other (condemned) forms of marriage, has been held to 
belong to her parents, in the event of her dying childless.’ 

'‘Aprajasi' — Childless, f 


* In the absence of Daughters and their offspring, the property goes to the 
Sons — {Apardrka, p. 721), — The second line (B) refers to the case of women 
married under the Asura and other condemned forms of marriage — {Ibid,, p. 753 ). 

The Clothes and Toilet-requisites and the -property which had been 

given by the Father, — these kinds of Stridhana go to the Son, if there is no Daughter ; 
— ^the Strldhana other than these goes to the persons mentioned before. — In the 
absence of all these, it goes to the Husband — {Vwddaratndkara, p. 518). 

(A) This refers to unmarried Daughters; and to the Yautuka property. — 
(B) This refers to women married in a form of marriage other than the five 
commended ones etc.) — p. 664). 

(A) The Mother’s ‘Toilet-articles’ and other presents — received at marriage 
performed in one of the commended forms, — as also the Yautuka given by her 
Husband, — go to the Daughter ; and failing her, to the Son ; — the Strldhana apart 
from the said two kinds goes to both, Son and Daughter. — (B) What had been 
given to her by her Relatives shall go to the Brother and Sister; the unmarried Sister 
receiving the same share as the Brother, and the married Sister receiving some little 
thing. — In the absence of these, the property goes to the Husband of the deceased. 
This is what has been declared by Manu (vide below. Text JSTo. 984) — {Vibhdgasdra, 
11.2-9). 

the absence of Relatives', — This implies the absence of Brothers also — 
{Ddyanirnaya, 11.2-9). 

t (A) The property of the woman married in one of the commended forms of 
marriage — either Strldhana or otherwise — goes to her Husband, if she dies childless ; 
it goes to her children, if she leaves any. — (B) To the parents, to the Husband 
— (SarvajHand/rdyaTm). 

(A) In the five kinds of marriage, Brahma, etc.— the six kinds of Strldhana 
that belong to the woman go to her Husband, if she dies childless. — (B) The six 
kiuds of Strldhana, belonging to a woman married in any one of the condemned 
forms of marriage, go to her parents, if she dies childless— 

(A) If a woman dies childless, the property she had obtained from her Father 
and others at one of the five commended forms of marriage goes to her Husband. — 
(B) If she had been married under one of the condemned forms of marriage, it 
^ali go to her parents. — "'AtUdydm', on her death — {Raghavdnanda and Rama- 
Chandra), 

In the case of the woman married in the Gdndharva form, there should be 
option ; i.e. the property should go either to the Husband or to the parents ; because 
in the second part (B) of the text, it is stated that in the case of the marriage 
having been in one of the forms of marriage — Asura and the rest — ^the property goes 
to the parents [and the Gdndharva form is one of the condemned forms and is always 
classed with the — (Apawr^a, p. 753). 

(A) In the event of her marriage having been in any of the commended forms, 
the property of the childless woman goes to her Husband; and (B) in the event of 
its having been in the Asura or other condemned form, it goes to her Mother and 
Father — {Vivddachandra 23.1-3). 

If a woman has been married in one of the five forms of marriage mentioned, 
and she dies without leaving any offspring — from the Daughter down to the Son’s 
Son,— her property goes to her Husband, not to her Mother and other relations — 
{Smrtichandrikd, p, 664). 

If the woman has been married in the Asura, Rdksasa or Paishdcha form, her 
property goes to her Mother and Father — {Pardsharamddhava, p. 373). 
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Gauimna {2%.2Z ) — 

[986] ‘ The Shulka (Nuptial Fee) of the Sistei* goes to her uterine Brothers, 
after the Mother ;-~even before — say some.’ 

This refers to eases where the marriage of the deceased had been 
performed in the Isum, Eaksasa or Paishacha form.* 


This refers only to such property as has been given to her at the ^ marriage i the 

construction being — '‘Brahma yaddattam—Asurddisu yad dattam’—{DdyabhdgUf 

p. 88), — ^The property that has been obtained by the woman at the time that 
the marriage is^ going on goes to her Husband, if she dies without offspring. 
*Pfcya’ is offspring. It does not mean that ‘whatever property has been obtained 
by a woman married in one of the said forms of marriage,— before as well as after 
the marriage, — all that goes to her Husband ’ : because the naming of the forms 
of marriage is meant to indicate the time of the obtaining of the property — 
{Ddyahhdga^p. 

The property of the woman married in the Brahma and other forms of marriage, 
— in the event of her dying childless, — goes to her Husband ; and failing the Husband , 
to the Husband’s nearest relatives; — and the property of the woman married in the 
Asura and other forms goes to her parents — first to the Mother, then to the Father — 
{Viraniitrodaya, p. 702 ; also Smrtitattva II, p. 186). 

That the property of the woman married in the Brahnia^ Daiva, Arsa and 
Prdjdpatya forms of marriage shall go to the Husband refers to BrdhmanaSf for 
whom these four alone are the lawful forms of marriage. As for the Odndharva 
form, that is also lawful for the Ksattriya; so in the case of this latter, the Wife’s 
property shall go to the Husband — {Vyavahdramayuklia, p. 161). 

(A) Manu and others have described the eight forms of marriage — Brahma 
and the rest, — and they have also declared which ones are commended and which 
not. Among those commended are the Brahma^ Daiva^ Arm and Prdjdpatya and 
Qdndharva\BXiA it is to cases of these forms that the first part of the rule is applicable. 
— (B) ^ Amrddisu^ — i.e. in the ease of the marriage having been performed in the 
Asurat Rdksasa or Paishacha form. — '‘AprajasP — childless , — ^ Mdidpitroh^ — this is 
not inconsistent with Ydjhavalkya's assertion that the property is 'pitrgdmV; 
because in the latter expression, the term "pUr' stands for the Mother and Father — 
{Vihhdgasdra 12.1-3), 

* The Nuptial Fee that had been given for the woman married in the Asura 
form goes to her uterine Brothers, and failing these, to her Mother — (Apardrka, 
p..:.754). . . . ' ■ ■ . , , 

The Nuptial Fee of the woman goes to her uterine Brothers — (Mitdk^ard, 
p. 849). — On this, the Bdlambhatti adds the following notes: — 'Urdhvayn mdiuh^ 
means after the death of the Mother; so says the Kalpataru; the ^Mother'* meant 
here is the Bister of the ‘uterine Brothers’ spoken of. Thus the meaning is that — 
‘ On the death of their Sister {mdtuh of the text) her Nuptial Fee goes to her uterine 
Brothers, even when she has left regular heirs, in the shape of the Daughter down 
to her Son’s Son’, From this it follows that we reject the explanation that — 
^*urdhvam mdtuh is a distinct sentence and what is meant is that the said propei’ty 
goes first to the uterine Brothers, — after them {urdhvam), to the Mother — and failing 
both Brothers and Mother, to the Father”. 

The property obtained at marriage by a woman married in the Asura and other 
inferior forms, goes to her uterine Brothers, on the death of their Mother, — also 
before the Mother’s death (according to some). ‘OAa ’ stands for '‘api ’ ; the meaning 
being that according to some people, even before her Mother’s death, the woman’s 
property goes to her uterine Brothers. This is the opinion of other people — ^says 
Haldyudha — { Vivddaratndkara, p. 620). 

Even when the Sister has left regular heirs — from the Daughter down to 
the Son’s Sons — ^her Nuptial Fee shall go to her uterine Brothers — {Madanapdrijdta, 

p. 668). 

Though the Nuptial Fee had been given by the Husband and others, yet it 
does not go to them; it becomes the property of the uterine Brothers of the deceased 
woman, — and failing them, to her Mother’ — (Smrtichandrikd , p, 665). 

The property goes first of all to the uterine Brothers,— failing them, to the 
Mother, — failing her, to the Father — (Ddyabhdga, p. 95). 

[So there are two opinions, the order of succession being — according to one 

(1) Brothers, and (2) Mothers, — and according to the other (1) Mother, 

(2) Brothers.] 



240 


VIVlDAOHIHTlMANI 


. ■ Baudhaya-na — 

[1)87] ' The property of a dead maiden shall be taken by her uterine Brothers 
themselves ; failing them, by her Mother; and failing her, by the Father/ ^ 


Section (J)— The Pabtition of Peobbbty ;that hah^^ 

OONCBAJDBD 

Says Ydjnavalkya (2.126) — 

[988] ‘If, after partition, it is discovered that some property had been 
(surreptitiously) taken by some one among themselves, — ^that property 
they shall divide again equally. Such is the law.’ 

The mere fact of the property not having been divided previously imply- 
ing that it should be divided later on,— the reiteration of such division is 
only meant to show that the said surreptitious taking is not to be regarded 
as an act of ‘theft’ ; — such is the opinion of Haldyudha.'\ 


* Whatever property, in the shape of the crest jewel and the like, may have 
been given to the maiden by her matonal Grandfather and others, — or may have 
been inherited by her — ^shali be taken by her uterine Brothers — (Mitakmrd, p, 866). 

The 'kanyd' meant here is the unmarried girl — {Vivadaratnakara^ p. 622). 

This refers to a case where, prior to the verbal betrothal, some such thing 
as a head-ornament and the like has been lovingly given to a girl by her maternal 
Grandfather, Father or other relations, as her very own — {Madanapdrijdta^ 
p. 469). 

Any ornaments and such things as may have been given to a maiden by her 
maternal Grandfather and others shall be taken by her uterine Brothers — 
{PardsharamdMava, p, 374). 

Here we find a definite order of succession laid down — {Smftitaltva II, p. 186). 

This refers to cases where the girl has died before marriage, and to such property 
as ornaments and the like which may have been given to her at the time of her 
betrothal, by her maternal Grandfather and others, — Such is the view of the Tradi- 
tionalists — {Vyamkdramayukhatp, 1^2), 

The first heir to the maiden’s property is her Brother, — then her Mother, — 
then her Father. — ^This refers to cases where the maiden had been orally betrothed; 
and it does not apply to the property that she may have received from the Bride- 
groom; which latter reverts to the Bridegroom himself — {Ddyanirnaya 10.2-4). 

t This rule applies to those cases where the coparceners are entitled to unequal 
shares (as laid down in Ydjnavalhya 2.126). — The word ‘Sthitih’ implies that there 
should be no doubt regardmg the propriety of equal division — ‘{Vishvarupa), 

This lays down what is to be done in a case where a Brother has wrongfully 
taken away something that should have been divided; and it is subsequently 
discovered. — ^If a partible property has been taken away by one of the Brothers, 
and it is found out after the partition of other property has been finished, — that 
property shall be divided among all the Brothers in equal shares, — ^not in unequal 
shares; there being no Preferential Share in the case. — ^The assertion of this rule 
being sufficient Justification for the text, it does not go to prove that the man who 
took away the property incurred no sin.— A possible view that the property dis- 
covered is to be divided equally among aU except the one who had taken and concealed 
it — (Apardrha), 

In a case where joint property had been surreptitiously taken away by one 
of the co-sharers themselves, which is found out, not at the time of partition, but 
later on, — this property they shall divide equally among themselves. — ''‘Vibhajeran\ 
‘they shall divide’; — this implies that it shall not be taken only by that man who 
has discovered it. — This being the fcmtful signification of the text, it cannot be 
taken to imply that he who had taken the property surreptitiously incurred no sin. 
Specially because by law, as also by equity, the taking away of what is common 
property does constitute an offence — (Mitdksa/rd). 
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, Kdtydyana-^ , 

[991] *If anything had teen taken away by any one among themselves, — 
and if anything had not been divided [or wrongly divided], — on being 
found out, it shall be divided in equal shares,— says Bhrgu . — ^But among 
undivided relatives, no one shall be made to make good what he haa 
enjoyed.’ 

^In eqtml shares^ — ^i.e. in accordance with the shares assigned in the 
previous division. — ‘ What he has enjoyed^ — ^i.e. the man who has enjoyed 
(used up) the common property that had been hidden is not to be compelled 
to make good.* 


Section (K) — Partition among Sons or diverse Castes 
Says Manti (9.152) — 

[992] — ‘ The Brdhmavm (Son) shall take ^our parts ; the Son of the K^aUriya 
Mother, three parts ; the Son of the Vaishya Mother, two parts ; and the 
Son of the Shudra Mother, one part.’ 

In the Bhdrata we find the following — 

[993] *(A) O Yvdhisthira, the property of the K^attriya shall be divided into 
eigJd parts ; out of the Father’s property, the Son of his K§attriya Wife 
shall take four parts; he shall also take the implements of battle; the 


What is meant is that in a ease where, after the partition has taken place, if 
some part of the joint property remains unnoticed with any one of the co-sharers, 
it does not become his sole property; it has got to foe divided. — ‘JSJgwaP — i.e, in 
the same proportion as the previous partition — (Vwamitrodaya-^%ka on YdjUavalkya), 

Vwddaratndhara (p. 526) has the same note as VivddaoMntdmani, 

If, after the partition, it is discovered that some property had been taken away 
by one of the co-sharers,— that property shall be divided in equal shafea , — ^i.e. not 
according to the scheme whereby the eldest gets a> Preferential Share in the shape 
of the twentieth part of the property— p. 688). 

^They * — ^the divided coparceners.— The meaning is that, if among persons 
living together, some one has taken away some property, and it is discovered after 
partition, — ^it has to be divided equally — (SmrtichandriM, p. 714). 

If some one deceived the others at the time of partition, and the deceit is 
discovered afterwards, — ^the property should be divided equally; the Plural 

Number in ‘ Vibhdjeran ’ (shall divide) indicates that the property is not to be taken 
only by the man who has discovered it — {Pardsharamddhava, p. 382). 

^ Vibhdjeran^ implies — (a) that the property is not to go to that man only 
who has discovered it, and (5) that the man who had taken it is not to receive a 
smaller share — {Viramitrodaya^ p. 706). 

This lays down the division of what had been surreptitiously kept back by the 
Brothers, etc. — ^ Anyonyebhrtau'* — ^taken by the eldest, or the youngest, or others — 
{V yavaharamayukha, p. 131). 

In fact, the division of the said property being necessary by reason of its not 
having been divided, the purpose served by the reiteration in the text is to indicate 
that the party who had taken the property is not to be regarded as a ‘thief’. — Such 
is the opinion of RcMyudha, — ^In our opinion however, the text serves the purpose 
of actually laying down the partition, — ^in view of the fact that it is well known 
that in such eases the property comes to be looked upon as belonging exclusively to 
the person in whose possession it has been found and it may not be regarded as 
joint property; hence it becomes necessary to lay down that the property is to be 
divided — ( Vihhdgasara 1 2 . 1-6). 

* For notes see under Text No, 910, where this same text has been quoted 
and commented upon. 

i6 
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Son of the Vaishya Wife shall take three parts; and the eighth part shall 
go to the Son of the Shudra Wife.* — 


* (A) On the strength of the declaration contained in this text, some people 
have rejected the scheme of division laid down in Manu 9.151 [by which, the 
BrdhmarM takes three, the Ksattriya two, the Vaishya a part and half, and the 
Shudra one part]. But that text refers to cases where there are two or more Sons 
of each caste who are entitled to equal shares; whereas the present text refers to 
cases where the number of Sons of the various castes is not the same.— Though the 
shares of the Ksattriya and other Sons have been set forth here in an unqualified 
form, yet, in another Smrti-text, we read that^‘the land acquired from gifts 
shall not be given to the Son of the Ksattriya Wife*; while in another text we read 
^jiat — ‘the Son born to a Brdhmaria from a Shudra Wife is not entitled to a share 
in the landed property ’, — which precludes the Shudra from all kinds of land.— All 
this restriction, however, should be understood to apply to cases where there are other 
forms of property also ; otherwise, the Sons in question would be left without any 
means of subsistence.— But what we hold is that provision for subsistence has no- 
where been precluded. The difference between the two cases is that, if the said 
Sons are entitled to regular shares*, they would be entitled to sell or give away 
the property inherited, while of what they get as mere ‘ subsistence ’ they can take 
only the usufruct. Provision for the subsistence of such Sons has to be made at 
the time of the partition of the Father’s property; for if no provision were made 
at that time by definitely setting aside some landed property for that purpose, it 
is just possible that the other Sons who have regularly inherited the landed property 
may squander it away, which would leave the other Sons entirely unprovided for — 
(Medhdtithi). 

This refers to cases where there are several Sons from all the Wives. — In this 
case, there is no Preferential Share. — ^When each of the four Wives has several Sons 
— and in varying numbers, — each Son of the Ksattriya Wife shall receive what is 
one-fourth less than the share of the Son of the Brdhmana Wife; each of the Sons of 
the Vaishya Wife shall have one-half, and the Son of the Shudra Wife one-quarter 
of the share of the Son of the Wife.— In a case where only the Brdhmana 

and Ksattriya Wives have Sons, the property shall be divided into seven parts, — four 
of these shall go to the Son of the Brdhma'i^a Wife and three to that of the Ksattriya 
Wife. — In a case where there are Sons born only of the three Brahmat^a, Ksattriya 
and Vaishya Wives, the property shall be divided mto nine parts. Where there are 
Sons of the Brdhmaria, Vaishya and Shudra Wives only, it shall be divided into 
seven parts; where there are Sons of the Brdhmaria and Shudra Wives only, it shall 
be divided into parts; and so on — {Sarvajnandrdyana). 

The entire property — without extracting any Preferential Share — shall be 
divided into ten parts — {Kulluka), 

This implies that the alternative laid down in the present text is the primary 
one, while that declared in Manu 9.151 is the secondary one — (Nandana). 

The meaning is that when a division has been made among the four Sons in 
the proportion of 3, 2, 1 (as laid down m Manu 9.151), — if any of these four Brothers 
(belonging to the four different castes happen to have two or three or more Brothers 
of the same caste as himself, he shall share his own share equally with these — 
{Rdghavdnanda). 

The division herein set forth proceeds on the basis of no Preferential Share 
having been extracted. — ^No significance attaches to the Singular Number in the 
word‘mpm^’ {"Brdhmaim^) — {Vivadaraindkara, p. 528). 

Of the two alternative schemes (laid down in 9.151 and 9.153), the latter (i.e. 
the present text) is in agreement with Ydjnavalky a. The discrepancy between 
the two schemes is to be explained as being due to the difference in the qualifications 
of the Sons of the Ksattriya and other Wives. If, for instance, the Son born of the 
Ksattriya Wife of a Brdhmana happen to be senior in age and also possessed of 
superior qualifications, his share shall be equal to that of the Son of the Brdhmarm 
Wife, and so on — ( Vimmitrodaya, p, 594). 

The text lays down the method of partition among the Sons born to a Brdhmaria 
from his four Wives belongmg to the four castes — {Ddyanirriaya 20.1-7). 

(B and C) 'Drstdnta^ here stands for the Veda; the meaning therefore is that 
even though a Shudra Wife has not been ordained for the Vaishya or the Ksattriya, 
yet, if through lust, he does mar:^ a Shudra Wife, then the Son born of her shall 
receive a share. — ^Yuddhanpachdrikam% ‘Implements of battle*, such as swords 
and the like — {Vwddaratndkara, p, 529). 
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[994] ‘(B) O descendant oi the Kurus , for the Vaishyo., there can be only 
. , onO: Wife ; he, may have’ a Shudra Wife ; but no instance of any such has 

been recorded [or according to Butudkara^ no such is permitted by the 
Vedd\. The property of the shall be divided into five parts, 

(C) 0 chief of the Bharatas; from the Father’s property, the Son of his 
Vaishya Wife shall take four parts, and the fifth part sliall go to the Son 
of .the"' 5Mflm Wife.’ '■ 

Ail this scheme applies to cases where the Brdh7nana has four Wives, the 
KsoMriya has three, and the Vaishya has two. — ^In cases where there have 
not been so many Wives, the property need not be divided into ten, eight or 
parts. — ^ Implements of Battle’’ — ^i.e. the Horse, the Sword and so forth. 
Says Visnu — 

[995] ‘If Sb Brdhmana has Sons of all castes except the one bom of the ShUdra 
Wife, they shall divide the property into nine parts. So also in the case 
of the Ksattriya and others.’ 

Brhaspati {25,30 ) — 

[996] ‘Land obtained as a Religious Gift shall not be given to the Son of the 
Ksattriya or other Wives. Even if the Father give it, the Son of tlie 
Brdhmana Wife shall take it away on the death of the Father.’ * 

Vrddha-Mmiu — 

[997] ‘The land acquired by Brahmanical methods shall be taken by the 
Sons bom of the Brdhrnana Wife ; the House and the ancestral land shall 
be taken by all the Sons of the twice-bom castes.’ 

^ Brahmaddydgaid' — ‘acquired by Brahmanical methods’, — ^i.e. acquired 
through officiating at Sacrifices, Teaching and Receiving Gifts. — Twice-born 
castes’ — i.e. belonging to the tliree higher castes. t 


The Brdhmana may have Wives of all the four castes ; when he has got four 
Sons from these four Wives, then the rule is that their shares are to be in the pro- 
portion of 4, 3, 2, 1, in the order of the castes.— Similarly the Ksattriya may have 
three Wives and so forth. — Thus the property shall be divided into ten parts in the 
case of the Brdhmana, eight parts in that of the Ksattriya, and five parts in that 
of the Vaishya , — ^ Yuddhaupaehdrikam’ stands for the Sword and other weapons — 
{Vibhdgasdra 12.2.1). 

♦ The implication is that lands acquired by other means are to be given to the 
Sons mentioned above ; but never to the Son of the Shudra Wife — (Apardrka, p. 732). 

Though the principle of division among the Sons of different castes has been 
laid down by Manu as 4, 3, 2, 1, — yet that has to foe taken as referring to property 
other than lands obtained as Religious Gift. — The implication of this text is that 
land obtained by Purchase and such other means is to be given to the KsdUriya 
and other Sons also ; but the Son of the Shudra Wife has been specially precluded 
from inheriting landed property by Brhaspati in another text. There would foe 
no need for this special preclusion of the Shudra Son if the Ksattriya and Vaishya 
Sons were not entitled to inherit landed property other than that obtained as 
religious gift — {Mitdksard, pp. 669-670), 

The special mention of ‘Religious Gift’ implies that land acquired by other 
means is to be given — {Madanapdrijdta, p. 668). 

Lands acquired by Purchase and other means are to be given to the Ksattriya 
and other Sons, as is clearly implied by the mention of ‘Religious Gift’; and also 
by the special exclusion of the Shudra from inheriting landed property — {Pardshara- 
mddhava, p. 343; also Vlramitrodaya, p. 695). 

t Brahmaddydgaidm’ — acquired by Brahmanical methods’; i.e. through 
Religious Gifts or through officiating at Sacrifices, and such other acts. — ^Sons of 
the twice-born castes’, — i.e. those belonging to the three higher castes — {Vivdda- 
ratndkara, p. 634), 
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Shankha — 

[998] ‘The Son of the Shudra Wife shall not be a sharer in the property; 
whatever his Father gives to him, that alone shall be Iiis share. In 
addition, one should give to him a cow and a bull, black metal and 
black grains, with the exception of sesamiim/ 

Manw (9.154-155)— 

[999] (A) ‘Whether a man has a Son or no Son [of the higher castes], he 
shall not, according to Law, allot more than the tenth part to the Son 
of his Wife.* 


The land that the Father had obtained as a Religious Gift shall go entirely to 
the Son of the Brdhmana Wife, not to those of the Ksattriya and other Wives. The 
House as also the ancestral field shall go to only those Sons who belong to the three 
higher castes, not to the Shvdm Son. — ^Brahma* is Veda; hence ^Brahmaddya^ 
means Bdigioits Gift ; as such gift has been sanctioned for a Brdhmana only as on© 
who has read the Veda and understood its contents — {Ddyahhdga, pp. 138-139). 

Brahmcddydgatdm ^ — obtained by officiating at Sacrifices, Teaching and so 
forth.— ‘ castes* — Brahmanc^y the Ksattriya and the Vaishya — 
[Vihhdgasdra 12.2-'6). 

The land that has been acquired by the Father by virtue of his Vedic Scholar- 
ship shall go to the Son born of his Brdhmana Wife ; the ancestral House and 
ancestral landed property belonging to the Sons of the first three castes. — 
^Ancestral * — acquired by the Grandfather and other ancestors — {Ddyanimaya 
20 . 2 . 1 ). 

* (A) ^Has a Son* — ^has any Son; or the ‘Son* meant may be that bom of the 
Brdhmav^ Wife, and not that of any of the three higher caates. So that if there is 
no Son bom of the Brdhmaria Wife, — even if there are Sons of Ksattriya and Vaishya 
Wives, — ^the Son of the Shudra Wife shall receive the eighth part, while if there is a 
Son of only the Vaishya Wife, the Son of the Wife shall receive the third 

part. — Others however explain the term ‘no Son’ to mean the absence of any Son of 
any Wife of any of the twice-born castes; and according to this view, the residue of 
the property left over after the tenth part has been made over to the Shudra Son 
shall go to the Sapi^as . — ^The most unobjectionable principle of division, however, 
would be as follows: — the property is a large one, and there is no Son of any 
higher caste, the Shudra Son shall receive only the tenth part; — ^if, however, the 
property is just enough for the maintenance of a limited number of persons only, 
then the whole shall go to the Shudra Son. — ^In the case of the Ksattriya and others, 
another Smrti text has laid down the rule that — ‘the Son of the Ksattriya shall 
receive 3, 2 and 1 shares’ {YdjhavalJcya 2.125); which means that the Ksattriya* $ 
Son from the Ksattriya Wife shall get three parts, liis Son of the Vaishya Wife two 
parts and his Son of the Shudra Wife, one part. — Others, again, explain the present 
text of Manu as follows: — ^When the Brdhmana is going to give to his Shudra Son 
any property at all, he shall collect the entire property and give to him the tenth 
part of it, — even though he be free to do what he likes. — According to this view, 
it wo\ild be much more reasonable to construe the text as ‘the man having a Son shall 
give, etc, etc.’ — ^dadydt* — shall give’ — ^being constraed with ^satputrah* ‘having a 
son*. Otherwise, the construction would have to be — ‘the person whose Father 
has a Son, or no Son, shall give, etc. etc. — ^which shall be a very far fetched one ; 
as in this ease, the term ‘having a Son’ shall stand for the dead Father, while 
the Kominative of the verb ‘shall give’ woxild be the living Son, or other Sapinda 
relations. — ^Thus then, in a case where there are only Brdhmana and Shudra Sons, — 
and no Ksattriya or Vaishya Sons,— the Shudra Son is entitled to, not to the tenth 
part, but to something less, never more.— -When the Brdhmana Son takes the entire 
property, he cannot be called either a ‘sharer’ or ‘a receiver of four shares’; 
hence what has been said by Manu in 9.153 regarding the Brahmaruz taking ‘from 
shares’ would apply to a case where there are four Brothers (belonging to the four 
castes). The Shudra Son also receives the tenth part only when there are four 
Brothers. These shares become correspondingly increased according as there 
have been two or three Brothers only — (Medhatithi). 

^Satputrah * — ^Having Sons of superior Wives; — ^apiitrah * — Shaving no Sons of 
any other caste; — Siddkikam* ; the meaning is that, when there are no Sons of any 
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[1000] (B) Of the Brdhniana, the K§aUriya and th^ Waiahya , — the Son bom 
of a jS'Mdm Wife is not a sharer in the property; his property shall 
consist of whatever his Father may give to him.’ * 

other castes, the tmth part of the property shall be given to the Shudra-hotn Son, 
and the rest of it shall be taken by the widows and others—C^S'an’ajfwandm^anct). 

Whether a Brdhmana has Sons from Wives of all the twice-born castes, — or he 
has no such Sons,— in either case, his immediate Heir shall not give more than 
the tenth part of Ms property to Ms Son from the Shudra Wife, ^according to Law\ — 
Thus, in view of this prohibition in regard to the Son from the Shudra Wife, if the 
Bfdhfmnah.BS no Son from his Brdhmana Wife, Ms two Sons, bom from Ms Ksatiriya 
and Vaishya Wives, shall take the rest of the property— (BT'wZZw/ca). 

Even when partition takes place at the wish of the Father, only the ie^ith 
part of the property shall be given to the Son bom from his Shudra Wife. — 
"Satput7'aJy — he who has Sons bom from Wives of all the four castes; — ^aputrah ^ — 
he who has no Sons bom from those Wives. The rule is that no more than the 
part shall be given — {Rdghavdnanda). 

^Satpuiray — Having Sons. — No share over and above the tenth part shall be 
given to the Son of the Shudra Wife — {Nandana). 

*Satputray — Having a Brdhmana Son — {Bdmachandra), 

^Not more ^ — than the part — p. 735). 

The meaning is that the Son of the Shudra Wife, even though a ‘body-born’ 
Son, does not receive a full share, even when there are no other Sons. — Satputray — 
having twice-born Sons; — 'Aputrah' — ^not having twice-born Sons. — On the death 
of such a man, his Ksetraja and other Sons, or other SapindaSy shall not give more 
than the tenth part of his property to Ms Son bom of the Shudra Wife. This 
implies that in a case where a Brdhmarm has no Son of Ms own caste, his Sons bom 
of Ksattriya and Vaiahya Wives shall take Ms entire property — {Mitdksard, p. 716). 

^Saputray (i.e. for ^satputrah’) — one who has twice-born Sons; 'aputray — one 
who has no twiee-bom Sons. — Says Lakamldhma — ‘If the Father, being pleased 
with his Son born of the Shudra Wife, gives Mm anything, he should give Mm only 
the tenth part of his property’. — According to Haldyudha oxid Pdrijdtay this text 
refers to such Sons as are bom of a married Shudra Wife and are absolutely devoid 
of good qualities — (F«?;ddamj5wdA’am, p. 636). 

This refers to a Son who is not devoted to the Father’s service — {Pardshara- 
mddhavay p. 344). 

This precludes the giving of more than the tenth part to the Son of the Shudra 
Wife, even when there are no twice-bom Borm—{Ddyabhdga, p. 141). 

"'Satputrah^ — having Sons bom of the Wife of the same caste as himself; — 
'‘apuiray — ^having no Sons bom of the Wife of the same cast© as himself. On the 
death of such a Brdhmana, his Ksattriya and other Sons, * or any on© else 
who may inherit his property, shall not give to Ms Bon born of the Shudra Wife 
anything more than the ‘tenth part’ of his property. — From this same text it 
follows that, if the Brdhmana has no Brdhmana Sons, his Sons bom of the Ksattriya 
and Vaishya Wives shall take ail the property of their Brahmaxia Father. — ^The 
texts of Ydjhavall'ya and others that have spoken of the ‘shares’ of the Sons of 
all four castes receiving shares in the proportion of 4, 3, 2, 1, should be taken as 
referring to such Sons of the Shudra Wife as are possessed of exceptionally good 
qualities — {Viramitrodaya, p* 622), 

'Satputray — Having Sons of the three Mgher castes — {Vibhdgasdra l^.^^-S). 

* (B) — The Son of the Shudra Wife of a tunce-born person is not an ‘Inheritor 
of Property’. — ‘Is that so absolutely?’ — ^No I whatever his Father may give to 
him — i.e. the tenth part, which the Father may have allotted to him, — that shall be 
his property, and he obtains nothing more out of his paternal property. — Some 
people hold that this text refers to the Son bom of an unmarried Shudra woman ; 
third argument being that there is nothing in the text to indicate the Mother being 
a married Wife; so that what the text means is that for the Son born of a Shudra 
woman, the provision that the Father may make for Ms maintenance, or any share 
that he might allot to him during his life-time, — that shall be his property, and his 
Brothers need not give him anything. In connection with this, Gmdama (28,39) 
says — ‘As regards the Sons of unmarried women, they shall, if they are obedient, 
receive enough for subsistence, in the manner of Pupils’. — ^According to these men, 
however, it would follow that the Sons bom of unmarried Ksattriya and Vaishya 
women are ©utitled to regular inheritance, and it is not known to what shares these 
would b© entitled — {Medhdtithi). 
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(A) 'Has a Son' — i.e, has a Son of one of the tfiree higher castes; or 
'no Son' — i.e. has no Son of the same kind. — (B) 'Is not a sharer in the 
property', — ^i.e. not entitled to any property other than the part of the 

Father’s property, — says the Kalpataru.— According to the Pdrijdta however. 


The Son of the Shudra Wife may get even more than the Henth part’, if his 
Father has given it to him — ^ISTot an ‘mheritor of property’ — beyond the tenth part, — 
'His property' I — i.e. what his Father may have given to him, that alone he shall 
get, beyond the — {Sarvajfiandrdyana), 

The Son bom to a Brdhmana or Ksattriya or Vaishya — from a Shudra Wife— 
— does not inherit any property; whatever his Father gives him, that alone shall be 
his property, — Here we have the negation of the share assigned to the Shudra Son in 
Mami 9.154; this therefore should be treated as a case of option; to be determined 
by considerations of the qualities of the Sons concerned; if they are possessed of 
superior qualities, they get the share as declared under Manu 9.154; if they have 
no good qualities, they get no share, as declared in the present text.— -Or, the denial 
of the ‘tenth part’ in the present text may be taken as referring to the Son of an 
unmarried Shudra -womm. — (Kulluka). 

In a case where the division is being made by the Sons, the Son of the Shudra 
Wife, if devoid of good qualities, shall not receive any inheritance. That is, the 
‘tenth part’ shall not be given to him — {Nandana). 

'Does not inherit' — i.e. if he is devoid of good qualities — {Rdmachandra), 

This text precludes the Son of the Shudra Wife from Inheritance, in cases where 
he has already got something from his Father, as a loving gift. If total exclusion 
were meant, then the texts ordaining shares for such a Son would become meaningless 
— (A^JordrA'a, pp. 732 and 735). 

In a case where there are two Sons — one born of a Shudra Wife and another 
born of a non-Shudra Wife,- — the Son of the former, if unmarried, is not entitled to 
inheritance and the whole property goes to the non-Shudra Son — {Smrtichandrikd, 
p. 614). 

This refers to eases where the Son of the Shudra Wife has already received 
some property through his Father’s favour; in cases where no such property has 
been given, the allotting of one share to him would not be repugnant to the present 
text. — [It is not right to take the present text as referring to the Son of an unmarried 
Shudra woman — says the Bdlamhhatti'] — {Mitdksard, pp. 670-671). 

In a case where the Father, during his life-time has already given something 
to the Son born of his Shudra Wife, his Brothers need not give any share to him at 
the time of partition; in cases where the Father has not given him anything, he 
does receive a share — {Madanapdrijdta, pp, 

According to Laksmidhara,-—m a case where the Father, being pleased with the 
Son of his Shudra Wife, wishes to give him some property, he should not give him 
anything more than the tenth part of his property ; such is the meaning of Manu 
9.154, According to this view, the assertion that ‘the Son of the Shudra Wife shall 
not inherit property’ would mean that he is not entitled to anything that has 
not been given to him by his Father. — ^According to Haldyudha and the Pdrijdta, 
on the other hand, the former text (9.154) refers to such Son of the married Shudra 
Wife as is devoid of good qualities, and the present text (165) refers to such Son of 
the unmarried Shudra woman as is devoid of qualities, and precludes him from all 
share in the property. — {Vivddaratndkara, p, 

There is no inconsistency between these two texts of Manu; as the present 
text refers to cases where the Son in question has had some property given to him 
by his Father through his love toTl[nm^{Pardsharamddhava, p. 343). 

What is precluded here is the Son inheriting the Father’s property; and this 
should be taken as referring to cases where the Son has, through his Father’s favour, 
already received the ‘tenth part’ — {Ddyahhdga, p. 141), 

This refers to eases where the Son has already got some property given to him 
by the Father, — so say the Southerners. — ^It refers to such Son of the unmarried 
Shudra woman as is devoid of good qualities, — so say the Easterners. — This however 
cannot be right; as it is not proper to introduce only conditions — such as the presence 
or absence of good qualities, — apart from what is directly mentioned in the text ; 
and also because the question of the share of the Son of the unmarried Shudra woman 
is going to be dealt with under the treatment of ‘Slaves’. — Hence, the former view 
is the right one — {Viromitrodaya, p. 596). 

This means that the Son of an unmarried Shudra woman does no t receive any 
share, even in the moveable pTOpCTty^(VyavahdTaniayukha, p. 103). 
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what is meant is that the Son of the duly married Shudra Wife also, who is 
entirely devoid of all good qualities,, is : not entitled to : any share in the 
Father’sprop.ertyat.alL- 
' Brhaspati (25, M ) — 

[1001] ‘If a childless person has a Son born to him of a Shudra woman, and 
he is obedient and endowed with good qualities, he shall receive a 
maintenance; the Sapindas shall take the rest of the property.’ 

^Childless'' — ^i.e. the man who has no Son of the three higher castes. — 
*Sapixtdas ^ — ^those that are nearmost; in the absence of those, even remoter 
ones.y; 

This rule applies to the Son of an unmarried ShUdra woman; as the 
context in which it occiirs related to unmarried woman,^ 

Maww, (9.173)- — 

[1002 ] — Tf a Son is born to a Shudra, from a slave -girl, or from the slave-girl 
of a slave, — ^he shall, when permitted, receive a share. — Such is the 
settled Law.’ *[ 


* The simple meaning is that the property of the childless person goes to his 
Sapindas — {Apardrka, p. 735). 

This refers to the Son of a woman not married to the man — {Vwddaratndhara, 
p. 636). 

What is meant is that the Son shall he given some land for cultivation which 
should suffice for his subsistence — {Ddyahkdga, p. 141). 

This is what is done after the death of the Father — (Vyavahdramayukka, 
p. 103). 

If a Brahmana has no Sons of the three higher castes, his property goes to his 
Sapindas. — ^This refers to cases where the man has a Shudra Son born of a woman 
not married to him. In case he has a Shudra Son horn of a married Shudra Wife, 
he would be entitled to a share in the property — {Vihhdgasdra 12.2-11). 

t In the case of Shudras, the child born from an unmarried woman, or from 
an ‘unauthorised woman’, is a ‘Son’. — From the present text, it is clear that if a 
slave is to beget a child upon a slave-girl belonging to another slave, that child would 
belong to the former. — "When permitted'* — by his Father — ''shall receive a share ', — 
equal to that of the ‘Legitimate’ Son, — ^when the partition is made during the 
Father’s life-time, — or when the Father has declared to his Sons that ‘this child 
shall receive a share equal to yours’. — If however the Father does not permit it, 
what should be done has been declared in another Smrti-text — ‘the Son born to a 
Shudra from a female slave shall receive a share according to the Father’s wish; 
but on the Father’s death, his Brothers shall assign to him half-a-share ; if he has 
no Brothers, he shall take the entire property except when there are his Father’s 
Daughter’s Sons {Ydjhavalhya 2.133-134, vide 1001 below). If the latter are there, 
they shall be treated as * legitimate’ Sons of their maternal grandfather. — In 
the case of the Brahmana and other castes, Sons born of slave-girls are entitled 
to mere subsistence — (Medkdtithi). 

If a Son is born to a Son from an unmarried slave-girl, — or from a slave-girl 
belonging to his slave, — such a Son shall receive a share, if permitted by his Father ; 
if not permitted, he shall receive bare maintenance, — ^This implies that the Shudra 
may have a ‘ Son ’ born to him from a slave-girl not married to him, but belonging 
to him somehow, — but not from a woman married to some one else — {Sarvajha- 
ndrdyana). 

If a Son is born to a Shudra from a slave-girl of any kind, — or from a slave-girl 
related to a slave, — this Son, if permitted by the Father, shall receive a share equal to 
that of his Sons from his married Wives — (KuUuka). 

The Son born to a Shudra from a slave-girl, or from the Wife of a slave of his, 
— that Son, when permitted by the Father, during his life-time, shall receive a share 
equal to that of his Sons by his married Wives — {Edghavdnanda). 

The addition of the qualification *when permitted ’implies that if he is not so 
permitted, he shall not receive it — (Nandana), 

'Ddsydm' — i.e, from a Shudra wife, married to him. — Ddsaddsydm' — the 
slave-girl belonging to his slave — {Rdmachandra), 
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Ydj^valkya — 

[1003] ‘The Son bom to a Shudra from a slave-girl shall receive a share, 
if the Father so wishes it. On the death of the Father, his Brothers 
should give him half -a-share/ 

That is, if the Shudra has a Son born to him from an unmarried Shudra 
woman, he obtains a share if the Father so wishes it. If there has been no 
such wish, the said Son is entitled to a share which shall be half of that of 
his step-brother — i.e. the Son born to the said Father from his married Wife. 
He goes on — 

[1004] *If he has no Brothers, he shall take the entire property, except when 
there are no Daughter’s Sons'*— (YdjhavalJcya 2.134). 

That is, the Son of the unmarried woman shall take the entire property, 
only if the deceased has left no Son or Daughter’s Son from his married Wife.* 


^Ddsydm ' — from a slave-girl belonging to any of the categories enumerated 
by Manu. — ^l)dsadd8ydm % — ^from a slave belonging — not married — ^to a slave of 
his. — ^According to the Kalpataru^ this means the slave-girl belonging to his servant 
— {Vivddaratndkara, p, 5^1), 

In the ease of the Shudra^ his Son born from a slave-girl or other woman, not 
married to him, shall, if permitted by the Father, receive a share equal to that of 
his other Sons — p. 143). 

’‘When permitted "^ — by the Father — (Vihhdgasdr a IZ.l.l), 

* When a man has no Brothers,- — and the dead Father has left no Daughters or 
Daughter’s Sons, — he would be entitled to take the whole property. — ^The mention 
of the ‘ Daughter’s Son ’ as providing an exception implies that, of twice-born persons 
Daughter’s Sons inherit the property if there are no Sons — {Vishvarupa). 

When ^one has no Brother\—hom. of a married Wife of his Father, — ^and 
there are no Daughter’s Sons,— -the said man shall inherit the entire paternal 
property; in case there are Daughter’s Sons, he shall receive only half — {Apardrka), 

If there are no Sons bom from a married Wife, then the Son born of the slave- 
girl shall inherit the entire property ; but only if there are no Daughters bom from 
his married Wives, or Sons of such Daughters. In case these latter are there, the 
^id Son shall receive only half of the property .- — ^The special mention of the ’‘Shudra^ 
in this connection implies that in the case of twice-born persons, Sons bom of 
slave-girls are not entitled to either the whole or half of the property, even if the 
Father wishes it; it is his Daughters who receive it; as for the Son in question, he 
receives only his maintenance — {Miidksard), 

The slave-girl’s Son — if he has no Brother born of his Father’s married Wife, — 
and if there are no Daughters bom — of his Father’s married Wife, — or Sons of such 
Daughters, — shall inherit the entire property — ( Viramitrodaya~T%kd on Ydjnavalkya). 

If there is no Son born from a married Wife, — nor Sons of Daughters born from a 
married Wife, — the Son bom from a slave-girl shall receive the entire property of the 
Father — {Vivddaratndkam^ p. 538). 

^Ahhrdtrkah^ — having no Brother bom from the married Wife of his Father. — 
He shall receive the Father’s entire property; — if there are no Daughters bom from 
the Father’s married Wife,- — or Sons of such Daughters. If these are there, the 
said Son shall receive only half of the property. — The special mention of 
the Shudra implies that in the case of twice-born persons, the Son born from a 
slave-girl eamiot, in any case, receive any share in the Father’s property ; food 
and clothing would be all that he would receive — {Madanapdrijdtai p. 659). 

^ One who has no Brother born from his Father’s married Wife shall receive the 
entire property, if there are no Daughter’s Sons. In ease there is a Daughter’s Son, 
the property shall be divided equally — {Ddyabhdga, p. 143). 

A Son born to a Shudra fvom an unmarriecl woman receives a share if the 
Father so wishes it; on the death of the Father, he receives a share which is half of 
what is received by the Sons of the married Wife of the deceased . — 'Duhitrndm 
sutddrte' — i.e. if there is no Daughter or Daughter’s Son — (Vibhdgasdra 13.1-2)V 

The Father makes the share of Shudra Son equal to that of the Son of the 
slave-girl. ^Kdmatah'* — i.e. — according to the Father’s wish . — ‘‘Duhitrndmf etc .^ — If 
the Daughter’s Son is there, then the said Son is to have the same share as that of 
the Daughter’s Son — {Ddyamrmya l^,2-Z), 
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Gautama {28.45)-— 

[1005] * Bons born from Wives married in' the reverse order shall be treated 
like the Son from a Shudra woman.’ 

That is, if a Son is bom to a Shudra or others from a woman of the 
Vaishya or other higher castes,— they should be treated like the Son of 
a Shudra woman , — he is to receive something,— in. the shape of the 
plough -share and such things,— to serve as the means of his subsistence. 


SiOTioisr (L) — Pabtitioit AMona thb Sons op Divided Copaboek-ebs 

‘The Son of divided coparceners’ is of two kinds:— (a) one who was 
in the Mother’s womb at the time of partition, and (6) one conceived after 
partition. — ^With reference to the former, says Ydfnavalhya (2.123) — 

[1006] ‘(A) If after partition, a Son is born of a Wife of the Son’s own caste 
that Son shall be entitled to a share; — (B) Or, he shall receive a share 
out of whatever may be found with the Brothers, — •taking into account 
the subsequent income and expenditure.’ 

(A) ‘ VihhdgahhdW — ^i.e. he becomes entitled to a share in the property. — 
(Byf Brshyadvd, etc,, etc J—i.e. out of that property alone which may be 
found, — or out of both what is found and what is not fouM, — of the property 
that had been already received by the Brothers.^ — ^ Income^ — ^what may have 
accrued subsequently;— what may have been spent; out of 

the property that is found, the subsequent accretions should be deducted; 
and the new-born Son is to get his share out of what remains of the Father’s 
property after the expenses incurred since partition, and keeping out of it, 
what may have accmed to it, since the last partition. — ^The two options 
herein set forth (A and B) relate to two distinct cases— of the Son concerned 
possessing or not possessing superior qualifications so says Haldyudha,‘\ 


* The meaning is that the Sons born of the other castes are to be treated like 
the Son born from a Shudra Wife ; i.e, they are to receive mere subsistence ; provided 
they are obedient, like pupils— p. 537). 

The Son bom to the Shudra ox other castes, from Wives of the Vaishya or other 
higher castes, receives something in the shape of the plough and such other imple- 
ments necessary for earning a livelihood ; Just like the Son born (to the higher castes) 
from a Shudra woman— ( Fit/iogasam 13.1-4). 

t (A) In a case where the Sons have divided the property during the Father’s 
life-time, before the Mother has passed the child-bearing age, — and a Son is bom 
after the division, — this Son also is entitled to the property; and this could be 
so only if the ‘ownership ’ of the new-born Son were already in-bom in him ; otherwise, 
if ‘ownership’ were something created by Partition, then the new-born Son could 
not have any right to the property, as he was not born at the time of the Partition. 
— Though it is not expressly stated to what share he would be entitled, it is to be 
understood that it is the Father’s share to which he is entitled; as according to 
Gautama, ‘ the Son bom after partition receives the Father’s share’. — (B) In case the 
Father has no property of his own {having reserved no part of the property for himself 
when he divided it among his Sons), the Son bom after partition shall receive his 
share out of such property as may be ‘visible’, i.e. found; but with this diiference 
that what may have been earned by those Brothers should be excluded, and account 
be taken also of what may have been spent out of it; — after this has been done, 
what remains shall be divided equally among all the Brothers, including the new- 
born one — ( Vishvarupa). 

After the property has been partitioned among the Sons, — if a Son be bom to 
the Father of a Wife belonging to. the same caste as himself — this Son receives the 
‘Father’s share’. In ease there is no ‘Father’s share’, then a share for the said Son 
shall be found, out of the produce of such lands and other property as may be 
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found after the partition had been made, -—after due account has been taken of 
' income and expenditure ’ — {A^ardrka), 

(A) This text lays down the manner in which share may be allotted to the Son 
})orn after partition. — After the Sons have become separated from the Father, if a 
Son is born to the latter from a Wife belonging to the same caste as himself, this 
Son ‘shall receive a share’. In the compouiid ‘w6Mga6M^V term 
stands for what is divided, — i.e. the Property; and what the Son in question ‘receives * 
{'hhdJc') is the 'vibhdga \ Property, of the parents.—Bnt the Mother’s share he shall 
receive only if there is no Daughter [no Daughter or Daughter's Son, according to the 
Subodhini; no Daughter of the same caste as the Father, according to Bdlamhliatfi\, 
— If the Son in question is born of a Wife belonging to a caste different from the 
Father’s, he receives only his own share out of the Father’s share, but the Mother’s 
share he receives entire — but only if the Mother has left no Daughter or Daughter’s 
Sons. This is what has been declared by Maww (9.216). Whatever has been 
acquired by the Father after the Sons have become separated shall go in its entirety 
to the Son bom after the separation, as laid down in the Text saha vibhaHena, 

etc A {Brhaspati 25,19). — In case the separated Sons have become re^united with the 
Father,* then after the Father’s death, the ‘Father’s property ’ shall be shared with 
those by the Son born after the former partition; as declared by Mann in 9.216— 
(B) The second line lays dowm the rule regarding the ease where a Son is born after 
the existing Sons have divided the property among themselves on the Father’s 
death. The word Hadvihhdgah" means the 'vibhdga\ share, of the Son born after 
partition among the Brothers. — ‘From where would this share come?’. — Answer — 
'DrshydF, ‘from out of what is found"*; i.e. out of the property inherited by the 
Brothers, — such of this property as may be computed after takiyig into account the 
income and expenditure. '‘Income* stands for the daily, monthly or yearly produce; 
and '‘expenditure* for the repaying of the Father’s debts; — ^what remains of the 
property after these two items have been taken Into account, — out of that, his 
share is to be given to the Son in question. That is to say, the Brothers shall add 
to their individual shares all the income that may have accrued to each of them 
since partition, — then they shall pay all the debts left by the Father, — ^then each 
of them shall contribute a part of his share and thereby make up a share for the 
Brother bom after the partition, which should be equal to their own individual 
share. — ^This same rule applies to the case where one of the Brothers, who had no 
children at the time of the partition, has a Son bom to him {after his death — adds the 
Bdlamhhattl) from his Wife in whom signs of pregnancy were not perceptible before 
his death. In cases where such signs have been perceptible, the partition should 
be postponed till delivery takes place; as has been declared by Vashistha (17.41) — 
{Miidk§ard). 

On this, the BalamhhuUx has the following notes— Some digest -writers have 
explained the second sentence (B) as setting forth an optional alternative to what 
has been said in the preceding sentence (A) ; others again have construed the two 
sentences together. — Neither of these explanations is right. That is why the 
Mitdksard has taken the two sentences entirely separately;— the jSrst sentence 
pertaining to eases where the partition has been done during the Father* s life-time, 
and the new Son has been bom after that partition; while the second sentence 
pertains to cases where the partition has been after the Father* $ death, and the Son 
has been born after that partition. — ^Income* stands for the profits that each Brother 
may have made after the partition, over his own share of the property, by means 
of Agriculture and other methods; and '‘expenditure* stands for the payment of such 
debts as the Father had incurred in the maintaining of the family. — A further 
explanation has been added (by the Mitdksard) with a view to preclude the meaning 
that the ‘income’ and the ‘expenditure’ are to be excluded from the property to be 
shared by the new-born Brother. Each Brother shall give out of his share what 
may be proportionate to his share at the time,— What is meant is as follows: — 
Though the Father’s property had been partitioned, yet (by reason of the birth of 
the new Brother), it should be treated as noUpartitioned; in view of the fact that 
that the child in the womb, by virtue of being the Father’s child, was as much 
entitled to a share in his property as the other Sons; hence, if it was in the Mother’s 
womb at the time of the Father’s death and was born subsequently, it is entitled 
to share his property and in the profits accrued to that property. If the child is 
a male one, its share shall be equal to that of each of the other Sons; and if it is 
female, it shall receive a quarter of such share — (BdlamMattl). 

This text lays down the rule regarding the share of the Son born after partition. 
— (A) After the Sons have been divided, if a Son is bom to one, from a Wife belonging 
to the same caste as himself, he receives a share, — i.e. proper share — out of the 
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entire property that has been already divided among the Brothers,^ — after deducting 
from it the accretions to it (since partition) and the expenses incurred out of it. — 
(B) In case the Son born after partition is entirely devoid of good qualities, then 
he shall receive a share only out of what may be ‘ visible % in' the shape of cows, 
buffaloes and the like; after taking into account the accretions and the losses. — It 
might be argued that, in accordance with text, there should be no partition 

while there is any likelihood of a Bon being born; how then could there be any Son 
born after partitiori 2-— Bni what is asserted by Ndrada is often set aside by the strong 
desire of the Father to divide the property among his Sons.- — this were not so, 
then the present text of Ydjnavalkya would have no sense at ail. — In fact, the present 
text refers to cases where the child has been already in the womb at the time of 
partition. In regard to the Son conceived after partition, we have the rales laid 
down by Manu 9.216 and others — (Vlramitrodaya-Tlkd on Ydjnavalkya), 

This text, as also Visnu’s text — ~ pitrvibhaktdf etc. etc.’ (Text Ko. 1005), 
refers to the ease of a Son who was in the womb at the time of partition and was 
bom after the partition; and the meaning is that sxxch a Son should be given his 
share made up of something given out of his own share by each of the ]Brothers 
among whom the property has been divided. — Son other than the said one (i.e. 
one who is born after partition), shall receive the Father’s share, as declared by 
Manu and others; and this declaration refers to the Son whose conception (pre- 
sence in the womb) was not definitely known at the time of partition; because in 
cases where sigus of pregnancy are distinctly perceptible, there can be no partition 
(till delivery takes place). So says the Author of the Prakdsha. — Haldyudha^ 
quoting this text of Ydjnavallcya, after that of Visnu (No. 1005), says — what is 
meant is that in ease the Son born after partition from the Wife of the same caste 
as oneself is endowed with good qualities, he receives his due share out of the whole 
of the partitioned property, — ^what is visible and what is not visible — if, on the other 
hand, he is devoid of good qxialities, then he receives his share only out of what is 
visible-^'' drshydt\ in the shape of grains and such things, produced from the lands; 
after deducting the debts incurred by the Brothers — '(Vivddaratndkaray pp. 539-540). 

This refers to cases where a Son has been born after the partition is made after 
the Father’s death. During the Father’s life-time, signs of pregnancy were not 
clearly discernible in the Mother; after the Father’s death, when the Sons have 
divided the property among themselves, a Son is born to the Mother; this Son is 
entitled to a share, — ^vibhdga’ is the same as ^bkdga^; that is, he receives a share 
made up of portions taken from the property already partitioned; — -or he shall 
receive his share ‘out of what is visible’, — i.e. such property as household-utensils, 
conveyances, milch cattle, ornaments, slaves and so forth ; the exact extent of these 
being determined by taking into account the accretions and the losses. The term 
‘visible’, 'drshya\ serves to preclude the assigning of his share out of such articles 
as may be hidden. — ^Though the Son bom after the partition is as good a Son as 
the others, yet, in as much as his existence could not be known at the time of 
partition, it is only fair and equitable that there should be a slight diminution in 
the share allotted to him. It is in view of this that the second alternative (B) has 
been set forth. — ^At the same time, as the fact of his existence not being known 
at the time of partition was not due to any fault of his own, there is no great, 
impropriety in the first alternative (A) either — {Smrtichandrikd, pp. 711-712). 

This refers to ancestral property — {Ddyabhdga, p. 132). 

(B) In the compound ‘ tadvibhdgah ’, the pronoun * tat ’ stands for the Son born 
after partition ; — ‘ w ’ means ‘ eva ’ ; his share shall come out of that only which is 
^drshya\ visible, — and which is '' dyavyayavishodhita'" — ^dya' stands for the profit 
that has accrued to the share of each Brother through his agricultural and other 
operations; 'vyaya'' for such necessary items of expenditure as the payment of the 
Father’s debts, the maintenance of the Household and the like. — ^Thus the meaning 
is that the profits shall he added to, and the expenditure deducted from, the property 
inherited by the Brothers, and then each of the Brother shall give, out of his share, 
a proportionate part, in such a way as to provide for the new-born Brother a share 
equal to that of each of them. — In cases where, in the Mother or the Sister-in-law, 
signs of pregnancy are already perceptible, the partition has to be postponed till 
the delivery — [Madanapdrijdta, p. 656). 

(A) The first sentence lays down the method of apportioning the share of the 
Son that may be born after partition. The meaning is as follows: — ^After the Sons 
have divided the property, if a Son is bom of the Wife belonging to the same caste 
as the Husband, he receives the share of his parents; the Mother’s share going to 
him only if she has no Daughters. — If the Son bom after partition is from a Wife of 
a different caste, he receives only his own share out of the Father’s share (not the 
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Vimu (17.3)— 

[1007] ‘Those who have become separated from the Father shall give a 
share to the Son that may be born, after the partition.’ 


whole), but of the Mother’s property, he receives the whole, provided there is no 
Daughter. — ^The qualification ‘of the same caste’ implies that, if the Son is born of the 
Wife of a different caste, he receives only his own share out of the Father’s property; 
but of the Mother’s property, he gets the whole, if there is no Daughter. — (B) Iii 
the second sentence, what is meant is that — in cases where, after the Father’s 
death, his property has been divided by the Sons among themselves, — and after 
that a Son is born of a Wife of their Father’s in ‘whom signs of pregnancy were not 
discernible at the time of partition, — his share shall consist of what the Brothers 
give him out of the property inherited by them, as determined after accounting 
for the accretions and deductions during the interval — such share being equal to 
their own individual share. — ^This same rule applies also to the case of the posthumous 
Son being born of the Sister-in-law in whom signs of pregnancy had not been dis- 
cernible at the time of partition. In cases where such signs are clearly discernible, 
the partition has to be postponed till the child is born — {Pardsharamddhava^ 
pp. 339-341). 

(A) Ydjnavall'ya lays down the method of apportioning the share of the Son 
born after partition. When the Sons have become separated, either by their 
Father’s or by their own wish, during the life-time of the Barents, — if another Son is 
bom to the Father from a Wife of the same caste as himself, that Son is entitled to a 
share; — ^mhhdga'^ is share, of the Parents, — and this goes to the said Son; but the 
Mother's share goes to him only if there are no Daughters. — The qualification ‘of 
the same caste ’ implies that if the Son is born of a Wife of a different caste, he receives 
only his own share out of the Father’s share, but of the Mother’s property, he gets 
the whole, if there is no Daughter. — (B) In the second sentence what Ydjhavalkya 
means is that, — in cases where, after the Father's death, his property has been 
divided by the Sons among themselves, — and after that a Son is born to a Wife 
of their Father in whom signs of pregnancy were not discernible at the time of 
partition, — each of the former Sons shall ^ve — out of the property inherited by 
them, as computed in accordance with the income and expenditure since the parti- 
tion, — to that new-born Son, enough to make his share_equal to their own. — 
^Drshydt' — out of what has been inherited by the Sons. — ^Aya' the daily, monthly 
and yearly income that has accrued to the property; — ^vyaya' — expenditure, incurred 
in the paying of the Father’s debts and in the marriage of the Sisters ; the fulfilment 
of these two liabilities being a duty incumbent on all Sons; — the ‘expenditure’ 
meant here cannot be the expenses incurred by the Brothers on their own account ; 
as such expenditure can have no bearing upon the point at issue ; — out of the Father’s 
property, which has been ^viskodhita' — fairly computed, — in view of the said 
income and expenditure, the newly born Son is to receive a share equal to the 
share of each of the other Sons. — What is meant is that the profits that may have 
accrued to the share of each of the Brothers shall be added to the Father’s property, 
— ^the amount spent over the necessary liabilities shall be deducted from it — and out 
of the property thus computed, each Brother shall give out of his share to the new- 
born Brother, enough to make his share equal to their own. — ^The particle 'vd' in 
the second sentence indicates that this sentence puts forward a second oiDtion; 
but an option only in the sense explained above. — Haldyndha has explained 
^drshydt' as such property as is visible, and not hidden, — and has explained that the 
second sentence pertains to cases where the Son born after the partition is possessed 
of qualities that are inferior to those possessed by the other Sons. — But tins view 
is not correct — {yiramitrodaya, pp. 589-592), 

This refers to cases where, after the partition made after the Father’s death, 
a Son is born to the Mother or her Co -wife, or of the Brother’s Wife,— in whom signs 
of pregnancy were not discernible at the time of partition. — The share of this Sou 
is to be made up by each of the Brothers giving a portion out of Ms share in such a 
way as to make the share of the new-born Son equal to their own individual shares — 
{Vyavahdramayukha, p. 106). 

Wliat is meant is that, if a Son was in the womb at the time of partition, and 
is born subsequently, — be also is entitled to receive a share; — dyavyayavishodMtdt\ 
--computed by taking into account the income and the expenditure ; i.e. he receives 
his sliare in the property, from what remains of it after such computation. — 
'Drshydd vd' — i.e. out of what is visible as well as what is not visible, — both kinds of 
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The meaning of this is the same as that of the preceding text.* 

In regard to the second kind of Son born after Partition [i.e. one who 
was not in the womb at the time of Partition], says Manu (9.216) — 

[1008] (A) ‘If a Son is born after partition, he shall receive the share of the 
Father only. — (B) If any bo reunited with him, he shouid share it with 
■■ them^.’ 

(A) What is indicated by the particle " only \ is that the new-born 
Son spoken of here does not receive his share out of the share of his Brothers, 
— as is done by the Son who had been in the womb (at the time of partition), 
— what he receives is only the Father’s property. — ^In regard to this also 
there is a further peculiarity: If the Son in question is desirous of having 
his share while the Father is still alive, and the Father also is agreeable to this 
division, — ^then the Father’s share in the property should be divided into 
two parts, — one for the Father and one for the Son born after partition. On 
the death of the Father however, his entire property goes to the said Son 
born after partition. — (B) In case the Father has become ‘reunited’ with 
his Brother, or with his Son (who had become separated), — and then dies, — 
the new-born Son obtains the Father’s share (in this reunited joint property). 

[This same text is quoted and commented upon in Section (1) where the 
explanation is — ‘If having been asserted that the new-born Son alone is 
entitled to inherit the property, the meaning of the second line must be that 
it is only when there is no new-horn Son that the reunited Son can inherit the 
Father’s share. f 


what they had got at the partition. — ^ Ay a'* is income^ accretion; *'mjaya\ expenditure, 
diminution, — ^Hence, he shall receive his share out of what remains after the paying 
off of the liabilities, — but not including in it anything that may have accrued to it 
since the partition. — ^According to Haldyudha, the two optional alternatives are in 
reference to the freedom being endowed or not endowed with superior qualifications 
— {yihhdgasdra 13.1-6). 

* The divided Sons shall make good the share of the Son who was in the womb 
at the time of the partition, — irrespectively of the fact of the pregnancy being 
known or unknown to people — {Vivddachandra 20.1-8). 

(See notes on preceding text, for notes from Vivddaratnakara,) 

This text refers to the Son born after partition made during the Father’s life- 
time. — ^In a case where the Sons have become separated from the Father, — and 
after this partition another Son is bom to the Father of his Wife in whom signs of 
pregnancy were not discernible at the time of partition, — ^the former Sons shall give 
to this Son his share which, by reason of their ignorance of his existence {in the 
Mother’s womb), become included in their own. — ^The Father need not give him 
the share that is contained in the share retained by the Father for himself; but he 
shall continue to live with the new-bom Son, — Shaving received, on behalf of this Son, 
liis share given by his elder Brothers; because this Son would require to be looked 
after during his minority. — ^This is the reason why the Text declares that ^ those 
separated from the Father should give"*, and not that Hhe Father and those separated 
from him should give’ — {Smrtichandrikd, p. 709). 

If the land and other ancestral property have been partitioned, then the new-born 
Son shall receive his share of that property from his Brothers — {Ddyabhdga, p. 131). 

If, by chance, the ancestral property has been partitioned before the Mother 
has passed the child-bearing age, — ^then what is declared in the present text is to be 
done. — ^This does not refer to the Father’s self -acquired property; as if it did, it 
would be inconsistent with BrhaspaWs text by which the Father’s share goes entirely 
to the new-born Son (vide Text Ho. 1008 below) — {Vyavahdramayukha, p. 105). 

I (A) After the partition has been made, — in which the Father has taken 
two shares for himself, — a Son happen to be born, he shall receive these two 
shares, during the Father’s life-time, — ^if the Father so wishes — or after the Father’s 
death; and his elder Brothers shall not complain as to why h© should have two 
shares. If, however, such is not the Father’s wish, then he shall be assigned a share 
equal to their own. — (B) In case the separated Sons of the Father become ‘reunited’ 
with him, after the partition has been made, then the Father’s share, on his death, 
shall go to them, and the additional property accruing therefrom shall be assigned 
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Brhaspati (25.17) — 

[1000] ‘When half-brothers or uterine Brothers have become separated 
from the Father, — ^the Sons born subsequently shall receive the Father’s 


by them as the share of the new-born Brother. This property thus devolves upon 
the Son, and after the Father’s death, he receives his share out of that same^property, 
in accordance with what has been declared by Manu under 9.210 — {Medhdiithi). 

(A) ‘0/ the Father aZo/te’— This implies that at the partition, during his life- 
time, the Father has to have a share for himself. If several Sons are born after the 
partition, that same ‘Father’s share’ shall be divided among all of them. — (B) If 
some of the Sons become ‘reunited’ with the Father, then, as their property shall 
have become merged in the Father’s property, that whole property shall be divided 
among all the Brothers — {Sarvajnandrayana), 

(A) Where, at the wish of the Sons, the Father has made a division^ of the 
property during his life-time, — if another Son is born to him after that division, — 
this Son, on the Father’s death, shall receive only what belonged to the Father,^ — 
(B) In case the separated Sons have become ‘reunited’, — and their properties 
amalgamated with the Father’s, — then the said Son shall share that amalgamated 
property with the reunited Sons — (KuUuJca). 

In all cases where the division of the property has been made by the F ather, — 
if a child is born after the division, — ^then, on the Father’s death, he shall receive the 
property that had fallen to the share of the Father at the time of the partition. — 
(B) If some of the separated Sons have become ‘reunited’ with the Father, the 
Father shall divide his property equally among those and the new-born Son . In a 
case where the Mother has evinced signs of pregnancy before the Father’s death, 
if there is no ‘Father’s share’ that could go to the posthumous Son, the other Sons, 
even though separated, shall provide a share for him — {Edghavdyiarida). 

He shall receive only the Father’s share, and he shall have no share in the 
property assigned to the other Sons. An exception is added — In the event of 
some Sons having become ‘reunited’ with the Father, the new-born Son shall share 
the united property equally with them — (Nandana). 

If the Sons have become ‘reunited’ with the Father, he shall share his property 
with them — {Edmachayidra), 

'Pitryam^ — 'pitroh idam ‘belonging to the Parents ’ ; which would be in keeping 
with another text which declares that ‘the Son born before partition is not entitled 
to the share of the Parents, and the Son born after partition is not entitled to the 
share of the Brothers’. — If certain Sons, who had become separated from the Father, 
have become reunited with him, then, after the Father’s death, the Son born after 
partition shall share it with those reunited Sons — (Mitdksard, pp. 651-653). 

The Son born after the partition shall take only the Father’s share, not the 
share of the Brothers. In the absence of the Father and other Brothers, the said 
Son shall share the property with the ‘reunited’ Brothers.— No signifiicanee attached 
to the singular number in ^Jdtajy [i.e. even if there are Sons thus born, the 

same rule is applicable] — [Apmrdfka, p. 729), 

^Pitryani^ — what belongs to the parents. —If some Sons who had become 
separated from the Father, had become ‘reunited’ with him, then the Son born 
after partition shall share the property with them- — {Madanapdrijdta, p. 655). 

After the Sons have become separated from the Father, if a Son is born, this 
Son shall receive the entire share of the Father, after his death; while during the 
Father’s life-time, he shall receive only a part of the Father’s share. The particle 
‘em’ implies that he shall receive nothing out of the shares of the separated Brothers 
— {Vwddarafndkara, p. 538). 

Those born after the partition are entitled to the Father’s share only, and the 
other Sojis shall have no share in that share. If, however, a separated Son had become 
‘reunited ’ with the Father, then, in that case, the Son born after partition shall 
share the Father’s share with that ‘reunited* Son — {Vivddackandra 20.1-8). 

The particle ‘em’ indicates that if the Son has been in the womb at the time 
of partition, he receives his share out of the shares of his Brothers; but if his 
conception has taken place after the partition, then he receives only that which 
had fallen to the share of the Father-— 13.1-10). 

In a case where the Father and Son have become reunited after partition, — 
if there is another Son still separated from the Father, — and no other Son is born 
after the said ‘reunion’, — then the whole property of the Father shall go to the 
‘reunited’ Son, not to the Son who has remained separated — {Ddyanirnaya 22.1-5). 
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■ .share. The Soil 5orw before (partitioa)- has no right over the Father’s 
share; and the one born c?/^er partition has no right over the share of 
the Brothers,’. . 

[Second half quoted again as Text No. IQQ7 heloiv.] 

^ The Sons born subseque7itly^~{Le. eonceived before, but born after, the 
partition)— receive only the Father’s share,— just like those (conceived as 
well as) born to the Father after he has been separated from the other Sons. 
— ^The Son born after partition has no right, etc. etc.'' — that is, the Son bom 
6e/ore partition and the Son bom a/ier partition are equal [in the sense that 
the former does not share the Father’s property and the latter does not share 
the ..Brothers’ property].* 


^ Pitryamma' , ‘of the Father alone’, has to be construed with the second sentence 
also. Hence there is no inconsistency with what has been said before. This rule 
refers to the case where the Father has died while living conjointly with the Son 
born after partition — (SmTtic}iandrikd, p. 111). 

If the separated Sons become ‘reunited’ with the Father, they are entitled to 
share the Father’s property with the Son born after the previous partition — 
{Pardsharamddkava, p. 340). 

The Father has divided the Sons, retaining for himself the share ordained in 
the Scriptures, — and then he dies, while living ajiart from his Sons; in this case, 
the Son that may have been born after the said division shall receive the Father’s 
whole share, as his own.— In a case where the Father has died after being ‘reunited’ 
with some of his separated Sons, the Son bom after partition shall give shares in the 
Father’s property to those ‘reunited’ Bons-— {Day ahhdga, p, 130), 

In cases where the Father has made the partition during his life-time, the Soii 
bom after that partition,— if born from a Wife of a different caste, — ^receives only 
tlrnt to which his caste entitles him, not the entire share of the Father. — ^PUryam' is 
‘the property of the Parents'; it is this alone that the Son shall take, in accordance 
with the rule relating to Sons of different castes.— The particle ^eva' implies that his 
Brothers are not to extract parts of their shares, others make up his share for him 
equal to their own. — If some of the Sons, after separating from the Father, have 
become ‘reunited’ with him, then, the Father’s share shall be shared with these, 
and the whole of it shall not be taken by the new-born Son — {Viramitrodaya, 
pp. 590-591). 

If any Son becomes ‘reunited’ with the Father, then the property shall be shared 
with him— ( Vyavahdramayukha, p. 104). 

* The right reading is 'Purvajah vihhaktdjashcha sama ityarthah'. 

The meaning of the second sentence is that the Son born before partition has 
no right over the property of the parents, from whom they have separated; and the 
Son bom after partition has no right over the share of the elder Brother — 
{MitdJcsard, p. 653). 

If the share of the previously-born Sons happen to be large, and that of the 
subsequently-born ones small, — consisting as the latter does of the Father’s share 
divided among them, — even then, the latter are not to receive anything out of the 
share of the Brothers previously separated— (ALpamrA:a, p. 729). 

^Purvajah' — one born before partition; i.e. one who has become separated 
from the Father, — ‘has no right’ over the Father’s share; and the ‘'vibhaktajah'. 
Son bom to the Father after his separation from the elder Son, ‘has no right’ over 
the Brother’s share — {Vivddaratndkara, p. 538). 

The word ' pitrbhdgahardh' means ‘having a share only in the Father’s share’. 
This refers to those whose conception has taken place after the partition. The 
third line provides the reason for what has been asserted regarding the subsequently - 
bom Son receiving a share in the Father’s share only*. ‘‘Anlsfmh' — having no right. 
The sentence ^anlshah purvajah pitrye' should be understood to mean— ‘ because 
they have been separated from the Father’; and the phrase ‘ vihhaktajah' 

to mean — ‘because the property of the Son born after partition did not enter into 
the property of the Brothers’ — {Smrtichandrikd, p. 710). 

'Purvajah' — one born before partition, who has already got his share out of the 
Father’s property; the Son bom after j>artition also ‘has no right’ over the share of 
the Brother. The last sentence provides the reason for what has gone before — 
(Vlramitrodaya, pjp. 590-591). 
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Again — 

[1010] ‘The property that has been aoqtured by the Father liimself after 
being separated from his Sons goes entirely to the Son born after that 
separation; those born before have been declared as having no right 
over it. — ^As in regard to the Property, so also in regard to Debts, 
Gifts, Pledges, and purchases, they have no concern with each other; 
barring imparity and water-ofiferings.’ 

(a) If a Son was in the womb at the time of separation (Partition), — 
and was born after the partition, — ^the share of such a Son should be 
made up by the divided co -sharers out of their own respective shares; — (5) 
any other Son that may be born to the Father after his separation from his 
Sons (who was not already in the womb at the time of the partition), is 
entitled to the Father’s own share only; — ^that such is the opinion of Manu 
and others is clearly established.* 


Section (M) — Sons— Dipebrent Varieties 
Says Yama — 

[1011] ‘The wise sages have spoken of twelve Sons; of these, six are 
“ Kinsmen ’ ’ and “ Heirs ’ ’ , — ^and six are “ Kinsmen ’ not “ Inheritors ’ 
(1) The first is Om Begotten by Oneself, (2) the second is the Soil-horn, 
(3) the third is the Son of the Appointed Daughter— m say people versed 
in Law; (4) the fourth is One Begotten of the Bemarried Woman; (5) the 
fifth is the Maiden-horn; (6) One Born Secretly in the house; — ^these six 
have been declared to be offerers of the Gahe, — (7) the Cast-off, (8) the 
One Beceived with the Bride, {%) %h.e Adopted, (10) the Appointed, (11) 
the Bought as the fifth, and (12) the Self -offered; — ^these Nature-born 
Sons are Kinsmen, not Inheritors,'* 

And Narada — 

[1012] (1) ‘The Body -born, (2) the Soil-born, (3) the Son of the Appointed 
Daughter, (4) the Maiden -born, (6) One Received with the Bride, (6) the 

^Jaghanyajah * — Like the Son bom after partition this Son also receives only 
the Father’s share . — '‘Amslidh purvajah% — ^i.e. if he has been separated from the 
Father — {Vihhdgasdra 13.1-11). 

* Whatever has been acquired by the Father after partition, — ^all that goes to 
the Son born after partition — {Mitdksa/rd, p. 653). 

The term*5arwm’, ‘entirely’, implies that, even when the Father has acquired 
a very large property, it shall go to the new-born Son. — ^The declaration that they 
are concerned with each other only in regard to ‘impmity and water-ofierings ’ 
serves to preclude all title to property,— This applies only to the Father’s self- 
acquired property — {Ddycibhdga, -p, 131). 

The term 'sarvam*, ‘entirely’, is meant to preclude the notion that — ‘ inasmuch 
as the elder Sons have had no share in the property subsequently acquired by 
the Father, they should share in it*. — ^Th© elder Brothers and the new-born Son 
would have no rights over each other’s property, and they would be like strangers, — 
with this little difference that they would b© concerned with each other, in regard 
to ‘impurity’ (relating to Deaths and Births) and ‘water-offerings’, — ^not in regard 
to property, — ^Adhdna* ie pledge — {Smrtichandrihd, pp. 710-711), 

Unless the new-born Son receives a share from the previously-separated Sons, 
h© shall not be liable to pay the debts — {VymahdramayWia, p. 104). 

The property that the Father may have acquired after the partition,^ — that 
also goes only to the Son born after the partition — {Viramitrodaya, p. 590; also 
Parashcw<m%adham,p, ^4:0), 
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Secretly Bom, (7) the Begotten'- of the Bemarried Woman, (8) the Cast-olf, 
(9) the Adopted, (10) the Bought, (11) the Appointed, and (12) the 
Self -offered; — these have been declared, to be the twelve Sons. — Among 
these, six are ** Kinsmen and ■ Inheritors and six are “Mnsmen” 
not ‘‘Inheritors”. — Each preceding one is held to be Senior^ and each 
succeeding one Junior. On the death of the Father, these succeed to 
his property in due order, — the Junior one receiving it in the absence of 
the .Senior.’. 

That is, the succeeding one is entitled to inherit the property only in 

the absence of the preceding one. 

Manu (9.158-160)— 

[1013] ‘Among the twelve kinds of Sons that Manu Svdyamhhuva has men- 
tioned, six are “Kinsmen” as well as “Inheritors”, and six are 
“Kinsmen”, not “Inheiitors”. — ^The Body -born, the Soil-born, the 
Adopted, the Appointed, the Secretly Bom, and the Cast-off, — ^these six 
are “Inheritors” as well as “Kinsmen”, The Maiden-born, the One 
received with the Bride, the Bought, the Begotten of the Remarried 
Woman, the Self -offered and the ShudrdAoovn , — ^these six are only 
“ Kinsmen ”, not “ Inheritors * 


* The term ^bandhu \ here stands for the Bandhava, Kinsman. — ^These take the 
Gotra as well as the Property. The reverse of this are the latter six. — ^Those that 
have been described as ‘not heirs’ are so only in the presence of the Body -born 
(legitimate) Son; and all that is meant by the distinction is that the first six are 
larger beneficiaries than the second six. Among the first group, all except the 
Body -born are equal beneficiaries, and less than these are the second group of six; 
all these of the latter group are equal, and there is no difference among themselves, 
due to their being mentioned earlier or later in the list — {MedhdtitM on 9.165). 

^Ddydda\ inheritor of the property of Bcmdhus, — ^paternal uncle, etc. — ^ia the 
absence of their direct heirs, — i.e. Son, Wife, Daughter and so forth, — ^The second 
group of six are not ddydda, — i.©. not inheritors of the property of the uncle and 
others, — even when these latter have no Son or other heirs, their property will 
go to the SagotraSf not to the second group of ‘Sons’. — ^Kinsmen’ are liable to make 
the water and other offerings. These six are ^neither Heirs nor Kinsmen"; the 
compound ^ addyddabdndhavdh" being expounded as ^addydddh" (not Heirs) and 
(not Kinsmen) — {SarvajfUmdrdyana). 

Amozig the twelve Sons enumerated by Manu, the first six are ‘Kinsmen’, 
as also ‘partakers of the Gotra and the property"; and being ‘Kinsmen*, they offer 
water and cake to So/pindas and Samdnodakas of the Father, and also take his 
property. That they inherit property is going to be declared later on. — ^Th© second 
set of six do not take the Gotra or property; they are onl^r ‘Kinsmen’, and as such 
perform the duty of ‘Kinsmen’ in offering water, etc. — It is not right to regard the 
second set as "" neither Kinsmen nor Heirs’ (as Sarvajnandrdyana has done); as they 
have been distinctly called ^bandhus" (Kiiismen) by Baudhdyana who calls them 
^ gotrabhdjdh" {tsb]dxig the Gotra) — {KtdluJca). 

^ Bandhuddydda" — ^those who take the Gotra, offer the cake and water and 
inherit the property. — Addyddabdndhava" , — ^those who do not receive the property, 
but, like Kinsmen, confer upon the Father the benefit of offering water — 
{Rdghavdnanda) . 

Manu divides the Sons into two categories — {a) %andhuddydda" , and (6) 
' addyddabd?idhava" — ^the latter term negatives both characters; those who belong 
to this second category are neither ‘Dayada’ nor ‘Bandhaya’. Some people have 
held that it is only the 'ddydda^ (Heirship) that is negatived, not the ^‘bdndkava" 
(KinsmansMp) — {N andana) . 

The five Sons — Soil-born, Adopted, Appointed, Secretly Born, and Cast-off — 
receive their share also when the Body-born Son is there; while the Maiden-born 
and the rest get it only when the preceding ones are not there — {Vishvarupa on 
Ydjha., p. 249). 

17 
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Baudhdyana — 

[1012] ‘The Body-born, the Son of the Appointed Daughter, the Soii-born, 
the Adopted, the Appointed, the Secretly Born and the Cast-off, — 
these they declare to be Partakers of the Property. The Maiden -born, 
One Obtained with the Bride, the Bought, One Born of a Renaariied 
Woman, the Self-offered and the (the 8hudrd~hotn ), — these 

they declare to be PartoAiers o/ f/ie 

After having named (1) the Body -born, (2) the Son of the Appointed 
Daughter, (3) the Soil-born, (4) the Maiden -born, (5) the Secretly Bom 
(6) the Cast-off, (7) the One Obtained with the Bride, (8) the Son of the 
Remarried Woman, (9) the Adopted, (10) the Self -offered, (11) the Appointed 
and (12) the Bought,— DevaZa continues— 

[1013] ‘These are the twelve Sons that have been declared to serve the 
purpose of propagating the race; some of them are born of one’s own 
self, some born of others, some acquired and some obtained by chance, — 
Among these the first six are Kinsmen and Inheritors, while the others 
belong to the Father alone. There is also a distinction made among 
these Sons on the basis of the order in which they are mentioned. — Ail 
these have been declared to be the Inheritors of the property of the 
Father who has no Body -bom Son. — ^The seniority of those others 
ceases as soon as the Body-born Son is born. — Among the Sons, those 
that belong to the same caste as the Father are entitled to the third 
part of a share; those belonging to lower castes shall live under the 
said Son, being supported with food and clothing.’ * 


What is meant is that when the Father’s Sapindas or Samdnodakas die without 
leaving a nearer heir, their property goes to the first six, not to the second six ; 
but *'hdndhavatva\ ‘kinsmanship’*— which consists in liability to make the 
water and other offerings, either through Sagotra or Sapinda relationship, belongs 
equally to both the sets. — -As regards the Father’s property, they are all entitled 
to inherit it, as is clear from Manu 9.185. Therefore, the term ^ddydda^ in the text 
cannot mean ‘heirs’ to the Father’s property; specially because it is well known 
that it always means Inheritors to the property of persons other them the Father — 
{Mitdkso/rd, 703-710). 

The liability to make the water and other offerings — due to Sagotra and Sajnnda 
relationship, — ^belongs to both groups. As for inheriting the Father’s property, all 
the Sons are entitled to it, in the absence of those preceding them in the list — 
(Pa/rdsharamddhavaj-p. 

The distinction made between the two groups is in regard to being the ^ day dda'" 
(Inheritor of property) and ^bandhu"" (kinsman, liable to offer water, etc.) to the 
Sapindas and Samdnodakas of the Father to whom the Sons belong, and what is 
meant is that so far as Kinsnianship-^liahiUty to offering water, etc. — is concerned, 
it rests in all the twelve; but so far as inheriting property — ^being '‘ddydda^ — is con- 
cerned, it rests in the first six only, not in the second six. The distinction does 
not appertain to the Father’s property; Ydjhavalhya (2.133) and Manu (9.185) 
have both clearly stated the title of all the secondary Sons to inherit the Father’s 
property. — Further, the term ^ddydda^ is mostly used in the sense of persons 
inheriting the property of persons other than the Father — {Vlramitrodaya, p. 619). 

* The six Sons — Body -bom and the rest — are partakers of the property, — 
not only of the Father, but also of Sapindas and other Kinsmen ; while the others 
inherit the property of the Father only, not of Sapindas and others. And of the 
Father’s property, they receive the wider, if there is no Body-born Son. If there is 
a Body-bom Son, then they, — of the same caste as the Father, — are entitled to 
the third part of a share — {Ddyahhdga, p. 147). 
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Having mentioned the Body-bom, the . Soil -born, the Son of the Ap- 
pointed Daughter, the So.n.of the Remarried Woman, the Maiden-bom, the 
Secretly Born, the One Obtained with the Bride, the Adopted, the Bought, the 
Self -offered and the Cast-off— irrespe.etive. of '-where they have been bom, — 
Visnu says — ■ ■ 

[1014] ‘Among these, each preceding one is supeiior to the succeeding 
one; he alone shall take the Inheritance; and he will support the others.’ 

That is, the order is as follows: — ^the is the Body -born Son, — ^the 

second, the Soil -born Son, — ^the third, tlaoi Son of the Appointed Daughter,— 
the fourth, the Son of the Remarried Woman, — ^the fifth, the Maiden-born, 
the sixth, the Secretly Born, — the seventh, the Son Obtained with the Bride, — 
the eighth, the Adopted,— the ninth, the Bought, — ^the teiUh, the Self-offered, 
— the eleventh, the Gast-off , — ^the twelfth, the Pdrashava . — Others place the 
Appointed as the twelfth and the Pdrashava as the thirteenths^ 

In regard to disputes arising regarding the claims of these Visnu >says — 

[1015] ‘[The Sons are] Body-born, Soil-born, Son of the Appointed Daughter, 
Secretly Born, Maiden -born, Born of a Remarried Woman, Adopted, 
Bought, Appointed, Self -offered. Obtained witli the Bride and the Cast- 
off; — among these, each succeeding one offers the cake and inherits 
the property in the absence of the preceding one.’ 

Ydjhavalhya {2A2^1Z2 ) — 

[1016] ‘(1) One born of the lawful Wife is the Body-horn Son; (2) Equal 
to him is the Son of the Appointed Daughter ; — (3) that bom in one’s 
own “Soil”, through a Sagotra or another person, is the Soil-hor 7 i Son; 
— (5) that bom secretly in the house is the Secretly Born Son ; — (5) that 
born of an unmarried girl is the Maiden-horn Son, who belongs to his 
maternal grandfather; — (6) that born from a Remarried Woman, 
either a virgin or otherwise, is the Son Born of a Remarried Woman ; — 
(7) one whom the Father or Mother has given away is the Adopted 
Son ; — (8) that sold by the parents is the Bought Son ; — (9) that 
appointed by oneself is the Appointed Son ; — (10) one who. has offered 
himself is the Self -offered Son; (11) one who was obtained in the womb 


^Anaurasa'" — one who has no Body-born Son. — ^Atrnajdh, etc. etc.^ — Among the 
Sons enumerated, which one comes under which category will be clear from the 
definitions provided (by YdjhavalJcya, for instance) — {Vlramitrodaya, p. 620). 

This refers to all the twelve kinds of Sons. — Ddyaliardfp — entitled to the full 
share. — Among the Sons besides the Body-born, those who belong to the same 
caste as the Father receive a third part of the share if the Body-born Son is there — 
{Smrtitattva 11, pp. 168-169). 

"‘Inheritors of the property'" — i.e. entitled to full shares; those of them who are 
not of the same caste as the Father are entitled to a share equal to the third part 
of the share of the Body-born Son. — Among these, the first six, etc. etc. ’ ; — the first 
six inherit the property, not only of the Father, but of all Sapin^s also, — while 
the latter six inherit the property of the Father and Mother only. — ^The order of 
succession on this point is briefly as follows: — (1) the Body -born Son, (2) the Son 
of the Body-born Son, (3) the Grandson of the Body-bom Son, (4) the Son of the 
dead Son, the Grandson of the dead Son, (5) the Appointed Daughter, (6) the 
Grandson of the Appointed Daughter. — If aBody-bom Son is Son after the ‘appoint- 
ment ’ of the Daughter, that Son and the Appointed Daughter receive equal shares. 
In the absence of all these, the property is to go to the Soil-born and other Sons — 
{Ddyanirnaya 4.1-9). 

* Vibhdgasdra (14.1-5) has the same order; but at the end it adds — this opinion 
of others cannot be right, as Manu has declared the number of Sons to be twelve only. 
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is the Son Obtained with the Bride; — (12) one who, on being abandoned 
(by the parents) has been taken up is the Cast-off Son. — From among 
these, the funeral cake shall be offered, and the property inherited, by 
each succeeding one in the absence of the preceding one.’ 

^ Dharmapatn%\ ‘Lawful Wife’, is the properly married Wife of the same 
caste as oneself; — ^the Son begotten by one on such a Wife is the Body- 
horn Son; the definition of this Son being ‘one who is begotten by one’s own 
properly married Wife of the same caste’. 

(2) The second is the Son of the Appointed Daughter ^ ‘ Putrikdputra\ 

(3) The third is the Soil-horn Son. — ^This Son belongs to the owner of 
the ‘Soil’ (i.e. the Husband of the Woman) if he has been begotten by his 
wish; and he belongs to the man owner of the Seed, if he has been begotten 
by the wish of this latter; and he belongs to both, if he has been begotten 
by the wish of both. 

(4) The fourth is the Secretly Born Son; he belongs to the man who 
has married his mother and who belongs to the same caste as himself. 

(5) The fifth is the Maiden-horn Son; he belongs to his Maternal Grand- 
father if this latter has no Son; but to the man who has married his Mother, 
if this man has no other Son. 

(6) The sixth is the Son of the Remarried Woman; he belongs to the 
man who has remarried the Woman. 

(7) The seventh is the Adopted Son; he belongs to the man who has 
adopted him. 

(8) The eighth is the Bought Son; he is one who has been given away by 
the Father and Mother in consideration of price received, and belongs to the 
man who has bought him on account of his having no child of his own. 

(9) The ninth is the Appointed Son; when a man having no Son is 
desirous of having one whom he could treat as Son, and there is another 
person who desires to be treated as his Son, — if the former requests the 
latter to become his Son and the latter agrees to it, he becomes the ‘Son’ 
of the former. 

(10) The tenth is one who has offered himself; if one who has no Father 
or Mother living, — or who has been abandoned by them through anger, — 
comes and offers himself to another man as his Son, he becomes the ‘Son’ 
of that man. 

(11) The eleventh is one who has been Obtained with the Bride; when a 
pregnant girl is married, the Son born to her becomes the Son of the man 
who married her. 

(12) The twelfth is the Cast-off; when a child is abandoned by both or 
either one of the parents, through poverty or some such cause, and he is 
taken up by another person, he becomes the ‘Son’ of this person. * 

Brhaspati— 

[1017] ‘The Body-born Son alone has been declared to be the owner of the 
property; equal to him is the Appointed Daughter; — ^the other Sons are 
only entitled to maintenance.’ 

And ikfctww (9.163)- — 

[1018] ‘The Body -born Son alone is the owner of the paternal property; 
but in order to avoid unkindness to the others, he shall provide 
maintenance for them.’ f 

* For a full account of the several texts bearing upon the exact character of 
each one of these ‘Sons’, the reader is referred to my ^ Hindu Law in its Sources \ 
Vol. 11, pp. 170-250. 

t If the Body-bom Son is there, all the others — Soil-horn and the rest — are not 
‘heirs’; they are to receive from the Body -born Son only a subsistence — allowance, — 
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^ Anrshamsya '' — avoidance oi xinkindiiess, i,e. Pity, — Prajtvanam ^ — 
maintenance. 

In a case where the Son of the Appointed Daughter * has been taken up, 
and then a Body -horn is,; born,— the former receives the same share as 

the latter; as has been declared by the same authority {Manu 0.1 34) — 

[1010] ‘If a Son happens to be born after the Daughter has been apjyomted^ 
the division shall be equal; as there is no seniority for the woman,' f 


In order to avoid ‘mikindness’—i.e. the sin involved in it; — the Body -horn Son 
would incur sin if he did not provide maintenance for the other Sons — {Medhdtithi). 

This text refers to a ease where the man, having failed, through disease or 
other causes, to have a Body-horn Son, has obtained the SoU-born or other Sons ; 
but later on, having been cured of the disease, has a Body-horn Son born to him. — 
In such a case, the Body -horn Son alone is the o’^vner of the Father’s property. — 
‘For the Te8t\ — for all the other ‘Sons’,-— except the Soil-horn, for whom a ‘sixth 
part’ of a share is going to be definitely assigned, — he should provide maintenance, 
in order to avoid sin — (Kullulca). 

This provides for Food and Clothing for the Adopted and other Sons. — ‘ Vasunah^ 
— of the Property.— — of what belonged to the Fatlier. — Prajtvanam^ 
— subsistence — {Rdghavdnatida). 

The term "‘aurasa^ here means lawful, and hence stands for all kinds of Sons; 
the meaning being that — ‘whichever individual, in the capacity of a Son, is entitled 
to inherit the property, shall inherit the whole of it, and for the rest, he shall provide 
maintenance’ — (F'is/immpa, p. 249). 

This rule should be understood to apply to those cases where the Adopted 
and other Sons are inimical to the Body-horn Son and also devoid of good qualities. 
For the Soil-horn Son, Manu himself (9,164) has laid down the fifth or sixth part of a 
share. — [^Eka eva' means the Prhnary Son alone, thus pro\’iding the reason for 
what is asserted here,— the reason hoing *’ because he is the Primary Son’; — says 
Bdlambhattl] — {Mitd7csard,-p. 101). 

^For the resF — i.e. for all those who have been declared, in several texts, as 
not entitled to share the property.— is kindness^ pity- — '' Prajwa/nam'* , 
maintenance. — {Vivddaratndkara, p. 642).— Taken along with Kdtydyand's text — 
‘ Utpanne tvaurase p wife, etc. ’ (below. No. 1020),— the present text implies that the 
‘mere maintenance’ is meant for such secondary Sons as do not belong to the same 
caste as the Father — p. 545). 

This refers to cases where the Body -bom Son was born before the others were 
taken up — {Vivddxwhandra, 

This is meant only to eulogise the Body-horn Son, and not to preclude the 
‘fourth of a share’ that has been assigned to the other Sons in other Smrtis — 
{Pardsharamddhava, p. Z4S). 

In reality, if the Son is there, the Appointed and other Sons receive 

only the third part of a share.— ‘TOe resB stands for Sons belonging to castes different 
from that of the Father— p* 38). 

Those who belong to castes lower than that of the Father or of his Body-horn 
Son are entitled only to food and clothing — {fOdyabhdga, p. 148), 

This should be taken to mean that in cases where the Adopted and other Sons 
are inimical to the Body -horn Son, they shall not receive the ‘fourth part of a share’, 
etc. that have been assigned to them in some texts; — it should also be taken as 
applying to the Maiden-born and other Sons ; because it is these latter who have 
been declared to be entitled to food and clothing only, when the Body-hom Son 
is there — {Viramitrodaya, p. 616). 

'' Anrsham$ya'‘ — is maintenance — {Vihhdgasdra, 14.2-8). 

* There is some confusion regarding the name ^ putrikayutrah'’ . This has 
been taken to mean — (1) the Daughter who has been ‘appointed’ by the Father 
(at her marriage, by reason of being given away on a certain understanding) as 
also (2) the Son of such a Daughter. We have rendered the name in English as 
‘Son of the Appointed Daughter’, — the preposition ‘of’ according to the first 
explanation of the name, denoting apposition. — See in this connection Apardrka, 
Mitdksard and others on Ydjnavalkya 2.128 — and Hindu Law in its Sources, Vol. II, 

pp. 180-181. 

f ‘ The division shall he equal — There shall be equal shares with the Son thus 
born; this precludes the Preferential Share. — 'There is no seniority^; — the ‘seniority’ 
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Kdtydyana — 

[1020] /When the Body -bom Son is born, the other Sons belonging to the 
same caste as the Father are entitled to the third [i.e. fourth] of a share; 
those not belonging to the same caste as the Father are entitled to food 
and clothing only.’ 

This title to the ‘third of a share’ belongs to the Soil-born Son only, 
as is clear from the following text of the Brahma-Purdna, which has the 
same source as the present text, * 


precluded is only in regard to the share in the inheritance, not in regard to the 
respectful treatment to be accorded to her — {Medhdtithi), 

This text answers the question as to the permissibility of the Preferential 
Share for the Son of the Appointed Daughter in the stated case, which may be 
considered to be due to her by reason of her seniority. — ‘ J/ a Son be born^ — ^to the 
said Daughter’s Father. — "'Seniority'' — due to the presence of such qualities as 
Learning and the like, which are not possible for the wQxnmi---{SaTvajnandrdyana), 

If after the Daughter has been ‘appointed’, the man who has made the 
‘appointment’ happen to have a Son born to him, — ^then at the time of the partition 
between these two ‘Sons’, there shall be equal division; and no Preferential Share 
shall be given to the Appointed Daughter; because even though she is ‘senior’ in 
age, that seniority will not be taken into account for the purpose of assigning a 
Preferential Share — {Kulluka). 

As there is no ‘seniority’ for the Daughter, there can be none for her Son either 
— (Rdghavdnanda). 

Anu-jdyate^ — is born afte/r — the Appointment of the Daughter. — ‘To ike woman'’ 
— or to her Son — [Nandana). 

In view of the notion being entertained that— ‘when the Body -horn Son has 
been bom, and both he and the Son of the Appointed Daughter are present, the 
property should go to the Body -bom Son’,— has here set forth an exception 
to the general rule laid down by Ydjnavcdkya {%,lZ%)—(Mitdk8ard, p. 699). 

[On this the Bdlambhatti, — ^When the Mitdksard says that this refers to a case 
where both the Aurasya and the Putrikdputra &,Te present, it uses the latter term 
in the sense of ‘Son born of the Appointed Daughter’; and when the text itself 
speaks of no ‘seniority’ belonging to the ‘Woman’, it has in view the other connota- 
tion of the name — ‘the Son in the shape of the Appointed Daughter. 

"A Son^ — i.e. a Body-born Son ; — ‘anu’ — after the ‘appointment’ of the Daughter. 
— ^ Woman'’ — in the shape of the Appointed Daughter— ( Ffyddac/iundm 23.2-8). 

Here Manu has set aside the notion that ‘under the circumstances stated, 
so long as the Body -bom Son is there, the Son of the Appointed Daughter shall 
have no share in the property’ — {Viramitrodaya, p, 

This deals with a case where there is partition between the Appointed Daughter 
and the Body -born Son. — Because she is a female^ seniority cannot belong to her; 
hence the division shall be in equal shares. The implication is that if the elder 
were a male, he would receive two shares — {Ddyabhdga^ p. 39). 

This text lends support to the view that the Daughter has almost as much 
right over her father’s property as the Son ; as even when there is a Son, the Daughter 
is to receive a share equal to that of the Son — {Dvaitaparishista, p, 41). 

In a case where a Daughter has been ‘appointed* and then a Body -born is born, — 
they shall share the property equally — {Vibhdgasdra, 14.2-3). 

* According to this, the rule is that, if no Body-horn Son is born, the Soil-born 
Son receives the entire property of both his ‘Fathers’; but if a Body -horn vSon is 
born, he receives only a fourth share \^chatuftha^ i.e. for "'trtlya’] in the property of 
their Father — p. 733), 

"‘Savarndh’’ — those belonging to the same caste as the Father, — i.e. the Adopted, 
the Soil-born and the rest — are to receive the ‘fourth of a share’; and the "asavarndh, 
— ^those belonging to different castes,— i.e, the Maiden-horn, the Secretly Born, 
the One Obtained with the Bride, and the Son of the Remarried Woman, — do not 
receive the ‘fourth of a share’; these are entitled only to food and clothing — 
{Mitdksard, p. 700). 

[The Bdlambhattl explains the word"’ asavarndy (‘not belonging to the same caste 
as the Father’) as ‘the inferior kinds of Sons’.] 

On the birth of the Body-horn Son, the Adopted and other Sons, belonging to 
the same caste as the Father, receive the ‘third of a share’. — In Vashistha’s text 
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[1021] ‘The Body ‘horn Son, even though bom later, should receive the 
entire estate; the shall receive the third of a share, and the Son 

of the Appointed Daughter, tlae fourth ’ — (Brahma” Pur dmi). 

Others have, however, held that the text (1020 above) refers to a Soil” 
horn Son who may be possessed of very superior qualifications. 

With reference to the ‘Son % says— 

[1022] ‘If after the taking of a Son, a Body horn Son is born, the former 
would be entitled to the foirrth part of a share, — ^in case there is property 
(large enough); but only if the property is not employed in auspicious 
Rites.’ 

The Pronoun ‘jasmin* stands for the Soni and ‘sa’ for the Son who had 
been taken.— After ‘yadi sydt^ in cobse there is\ the expression Targe enough 
property’ should be taken as understood.— But this is to be so only if the 
property is not employed in auspicious sacrificial rites.* 


[Text No. 1022 below], the Adopted Son has been assigned the ’'fourth of a share’, 
while in the present text he is assigned the Hhird of a share’; — this discrepancy is 
to be reconciled as being due to the difference in the qualifications of the Son con- 
cerned; if he is possessed of superior qualifications, he receives the ‘third’, while, 
if not possessed of superior qualifications, he receives only the ’’ fourth ’. — ^From this 
text it follows that the declaration of Manu to the effect that — ‘for the other Sons, 
mere maintenance shall be provided’ — is meant for only those Sons who do not 
belong to the same caste as the Father — (Vivddaratndhara, p. 545). 

On the birth of the Body -born Bon, the Adopted and other Sons, if belonging 
to the same caste as the Father, receive the ‘third of a share’; those belonging to 
other castes are only to be supported — (Vivddaehandra 24. 1-5). 

Some people have declared that the conclusion deduced from a due examination 
of the present text is that, if the Body-horn Son is there, the Appointed and other 
Sons are to receive the ‘third of a share’. — But this cannot be right; because, if 
we take this text along with the Brahma-Purdna text (No. 1022 below), we ^d 
that it is the Soil-horn Son alone who is entitled to the ‘third of a share’. — -The 
qualification savarndh^ , ‘belonging to the same caste’, also pertains to the Soil- 
horn Son; the Plural Number being used in view of the possibility of there being 
several Sons — (Dvaitaparishispx, p, ZB). 

^Savarridh^ — ^those who belong to the same caste as the Father; i.e. the Soil-horn, 
the Adopted, the Bought, the Appointed, the Self-offered and the Cast-off . — 
‘’Asavarndh\ ‘those not belonging to the same caste — i.e. the Maiden-bom, the 
Secretly Born, the One Obtained with the Bride and the Son of the Remarried Woman 
— (Madanapdrijdta, p, 654). 

The term ^asavarna^ stands for ‘one belonging to a lower caste’ — (Ddyahhdga, 
p. 148). 

’'Savanmh'* — i.e. the Soil-horn, Adopted and the rest; these are entitled to the 
‘fourth of a share’, if the Body -horn son is there, — Asava/rndh^ — ^i.e. the Maiden- 
horn, Secretly Born, Obtained with the Bride and Born of the Remarried Woman; 
these are not entitled to the ‘fourth of a share’; they receive only food and clothing 
■ — (Viramitrodaya, p. 615). 

The ‘third of a share’ is meant for the Soil-horn Son — (Vihhdgaadra 17.2-9). 

* This refers to cases where the Body-horn Son is born after a Son has been 
taken up — (Apardrka, p. 739). 

Even when the Body -horn Son is there, the other Sons are entitled to the fourth 
part of a share. The term ' pratigrlnta^ Son ^oken of here is meant to be the Adopted, 
Bought, Appointed and others; it is not confined to the Adopted only; as all these 
are ‘taken’ as one’s Son — (Mitdhsiwd, pp. 699-700). 

‘A ’—other than the Body-horn.—-^ Salp — the Son that had been taken up. — 
^Yadi sydt\ — if the property is a large one; the words ’’prabhutam dhanam* being 
taken as understood. — ‘ Yadi ndhhyudayilcem, etc. ’ — ^if the property is not employed 
in the performance of sacrifices and other rites — (Vivddarcdndhara, p, 544). 

After ‘a Son^ — ^i.e. any of the substitutes prescribed — ^has been Hahen ^ — ^if a 
Body-horn Son happen to be born, the former would be entitled to the fourth part of 
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On tMs subject all the authorities,. Mc(>nu and others, . have, declared' 
that, even when there are other kinds of ‘Sons’, the entire property of the 
Father goes to the Body-horn ^oxii and yet these same authorities have also 
declared that those other ‘Sons’ also are entitled to certain shares in that 
property — ^this seeming inconsistency is to be explained in the following 
manner: It is only in cases where the Body-horn ^on possessed of siipeiior 
qualifications; as it is only such qualified Body- 5ofw Son that would be 
entitled to the entire property; while in cases where the Body-horn Son is 
devoid of good qualifications, while the other Sons are possessed of superior 
qualifications, these latter are to receive shares in the property. 

In this same manner, as between thB 8oil-horn Son and the Ado2:>ted Son, 
various sages have declared their title of varying shares — ^so me larger, some 
smaller, — in the property,— and this also has to be reconciled through con- 
siderations of the superior or inferior qualifications possessed by them. 

■ There is. yet another inconsistency regarding the liability to .,perfor.m the,, 
Shrdddha, as resting on the one or the other of them, — different views having 
been expressed by Visnu and Ydjnavalkya, — this also may be explained 
either as two optional alternatives, or as based upon the superior or inferior 
qualifications of the Sons concerned. 

With reference to partition between two men who have the same Mother 
but different Fathers, says (17.23) — 

[1023] ‘Among the Sons of several Fathers (progenitors), the shares are 
determined through the Fathers; each shall receive the property that 
belonged to his own progenitor, none other,’ * 

The several lands of Sons have been described in detail in the Shrdddha - 
chintdinani; hence, they are not described here. 

Those ‘ Sons ’ who have been taken up in a manner not in keeping with 
the method laid down in th© Scriptures are not true Sons; hence, they are 
not entitled to inheritance. 


Seotiok (N) — Heies to the Peoeeety oe Sonless Persons 
On this subject, says Visnu [11 *4r-lZ ) — 

[1024] (A) The property of a Sonless man goes to his Wife; — (B) failing her, 
to his Daughter; — (C) failing her, to Ms Mother; — (D) failing her, to his 
Father; — (E) failing him, to his Brother; — (F) failing him, to Bandhus; 


a share; if the property is not used by the Body -horn Son in th© performance of 
sacrifices — {Vivddachandra 24.2-6). 

^ Abhyudayikem^ — sacrificial performances — {Vibhdgasdra 15.1-2), 

* ‘Among the Sons of several Fathers — but of the same Mother — {Vivdda- 
ratndkara^ p. 543). 

In a case where, among several Brothers, one has a Body -horn Son, and others 
have other kinds of Sons, — and all these Brothers have died while living together 
with joint property, — if the said Sons com© to divide this ancestral property, the 
share of each shall be determined in accordance with his being the ‘primary’ or 
‘secondary’ Son of his Father — (Smrtichandrikd, pp. 671-672). 

In a case where on a single Womans b> Soil-born Son has been begotten first, 
through someone else, — and then the same Woman gives birth to a Body-born Son 
to her Husband, — the Soil-born Son shall receive th© property of his progenitor 
(i.e, the someone else by whom he has been begotten), while the Body-born Son 
shall receive the property of Ms progenitor — i.e. the Woman’s Husband — 
{Virddachandra 24.1-2). 

If there are two Sons born of the same Mother, but from different Fathers, — 
each of them receives the property of his own progenitor — {Vibhdgasdra 15.1-6). 

This refers to the case of persons who are born of the same Mother, but from 
different progenitors — {Boyanirnaya 22.1-3). 
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— (G) failing them, to Sahulyas;~(K) failing them, to Ms fellow-scholar ; — 
(I) failing him, to the King,- — except in the case of the BrdhmanaJ' 
The word "Bandhu^ here stands for Sapinda, &nd"SaJculya" for Sagotra,"^ 
The 'Sapinda" and the ' Sagotra" been thus defined by Brhaspati — 
[1026] ‘The Sapinda’-relatio^isMp ceebses at the seventh degree; the 
Sanidnodaka -relationship ceases at the fourteenth degree; according to 
some, this latter extends up to the point where the birth and name are 
recognised; — beyond that is the Gotra-relationsMp," 

The term ‘Sonless’ (in. Vimu's text No. 1024 above) 

stands for one who has left no Son or Grandson or Great-gi*andson. — ^The 
liability to offer Shrdddha is well known as resting upon ‘the Son or Grandson 
or Great-grandson’, in this same order of sequence in which these are men- 
tioned in the texts, — and the right to inherit property is well known as 
resting upon the basis of that liability; and hence this right rests upon 
these in this same order of sequence. 

(A) Thus it is thatr— -when there is no Great-grandson also, the Wife 
becomes entitled to the property. 


* The same remark occurs in the Vivddaratndkara (p. 695), where the opinion is 
attributed to ' Mishrdh" . It cannot be Vdchaspati Mishra who is much later than 
ChamlesJwara. 'Who is then the ‘Mishra’ mentioned by the latter ? 

'Bandhu" here m Sapinda. — ^Sonless"—one who has left no Son or Grandson 
or Great-grandson— 16.1-9 to 10). 

Here Visnu declares the Wife’s right to inherit the entire property — {Mitdksard, 
p. 727). 

Here the Wife’s has been declared to be the first claim. It cannot mean 
that the Wife is to receive just enough for her maintenance; as it would be most 
illogical to take the same word * property’, as standing for only a pwrt 

in the case of the Wife, and for the whole in the case of the Brother and others. It 
has to be admitted that the Wife is entitled to the entire property — {Ddyahha^a, 
p. 16). — ^Among Nephews (Brother’s Sons), the property goes first to the Son of the 
uterine Brother, and failing him, to the Son of the non-uteriue Brother. The Son 
of the non -uterine Brother, when making the offerings, offers it to the Father of the 
deceased owner (as his own Grandfather), along with his own Father’s Mother, 
but omits the Mother of the deceased (who is not his Mother); to this extent, his 
position, in relation to the decoded Brother, is lower (i.e. remoter) than that of 
the Son of the uterine Brother of the deceased; that is the reason why his title to 
the property comes after that of the latter — (Ddyahhdga, pp. 206-207). 

^Sonless'‘ here stands for one who has no Son or Grandson or Great-grandson — 
(SmTtitattva 11, -p. IS9), 

After the Mother, comes the uterine Brother; then the Son of the uterine 
Brother. — Vijndneshvara and others have held that after the uterine Brother, 
comes the Step-brother, then the Sons of the uterine Brother. — But this cannot be 
right; because the term 'bhrdtr\ ‘Brother’, denotes the uterine Brother primarily, 
and the step-brother only indirectly, figuratively; and it would be wrong to take 
the same -word in the same sentence in both these connotations. — Others again 
have held that the term 'bhratarah" , ‘Brothers’, is a copulative compoimd, standing 
for ‘Brothers and Sisters’, so that, in the absence of Brothers, the property should 
go to the Sisters. — This also cannot be right; because there is nothing to Justify the 
suggested copulative compound. — In a case where, at the time of the Uncle’s death, 
the Nephews had not acquired a right in his property, on account of the presence 
of their Father (the Brother of the deceased), — and subsequently their Father has 
died, — -when the dead Uncle’s property comes to be divided among the surviving 
Brothers of the deceased and the said Nephews, — these latter shall receive the 
share that would have been their Father’s. This would be in accordance with 
the Ydjnavalkya 2.120 — (Vyavakdramayukhu, p. 142). 

The term 'Sakulya" and 'Bandhu" must stand for the relatives beginning with 
the Brother’s Grandson and ending with the Smndnodakas', otherwise, what is 
asserted here would be inconsistent with other Smrtis. — 'Sonless^ — i.e. one who 
has left no Son or Grandson or Great-gra,ndson — (Ddyanirnaya 9.2-5). 



266 


ViylDACHIHTlMAKI 


On this subject, Vrddha-Manu 

[1026] ‘The Sonless Widow herself, faithful to her Husband’s bed and 6rm 
in her vows, shall offer the cake to him and receive his entire share.’* 

So also Brhaspati (26.48-'52)-“ 

[1027] ‘Although his kinsmen, his Father, Mother and uterine Brothers be 
living, — the Wife of a man dying Sonless shall take his share. The Wife 
dydng before her Husband takes away his consecrated Fire ; and if the 
Husband dies before her, the good woman, faithful to her lord, takes his 
property. Such is the eternal Law.^ — ^After having received the moveable 
and immoveable property, the gold and base metals, the grains, liquids 
and clothes , she shall have his monthly, six -monthly and yearly Shrdddhm 
offered. — She shall propitiate, with funeral offerings and charities, her 
Husband’s Paternal Uncles, Teachers, Daughter’s Sons, Sister’s Sons 
and Maternal Uncles, as also aged and helpless persons, guests and 
women. — ^If Agnates or Cognates, inimical to her, should seek to injure 
her properties, the King shall inflict on them the punishment ordained 
for the thief.’ 

The upshot of the whole is this:— The speciflc enumeration of the 
Shrdddhas indicates that the Wife should perform his first Funeral Shrdddha 
as also the Yearly Ones and should take his entire property. 


* This text makes it clear that if a Widow is desirous of being ‘appointed’ 
to bear children, she ceases to be entitled to inheritance; as in that case, she could 
not be said to be ‘faithful to her Husband’s bed — ^What is meant is that the Widow 
who fulfils the conditions here laid down receives her Husband’s entire property and 
offers the Shrdddha to him, even when his Father or Brother is there — (Avardrlca^ 
p. 742). 

The title of "the Widow to her Husband’s entire property is set forth here, — 
(Mitdhsard, p. 726), — ^but only if she keeps herself under control {Mitdksard, p. 737). 

‘ Vows* — The observances and rules laid down for the Widow — ( Vivddaratndkara, 
p. 689). 

If the Widow fulfills the conditions here laid down, she alone shall receive the 
Husband’s entire property and also offer the Shrdddha to him; and so long as she is 
there, the Husband’s Brother and other relations shall not take the property or offer 
the Shrdddha. — 'Faithful to her Eusband^s bed*, — i.e. well-controlled in her behaviour ; 
— 'vrate sthitd* — even during her Husband’s life-time, keeping the fasts and observ- 
ances with his permission. This indicates that religious faith also is one of the 
qualifications necessary for entitling the Widow to inheritance. Though, by her 
marriage, the Woman became entitled to the property during the Husband’s life- 
time, through the Husband, — yet what is asserted here is that she acquires indepen- 
dent ownership over the property after his death — {Smrtichandrikd, p. 675). 

In the compound 'taipMam*, the pronoun 'tat* stands for the Husband; 
hence the meaning is that ‘the Wife obtains the entire share of her Husband^ not her 
own share — {Ddyabhdga, p. 152), 

There is no such sequence meant here as that — ‘she shall first obtain the 
property and then perform the Shrdddha* yVoTy if such sequence were insisted upon, 
the performance of the Shrdddha might be delayed; for which there would be no 
justification. The particle 'eva* shows that, even though the Brother and other 
relatives of the Husband may be there, it is the Wife alone who is entitled to take 
the property and offer the Shrdddha — [Viramitrodaya, pp. 624-625). 

In the absence of the Son, Grandson and Great-grandson, the chaste Wife 
shall inherit his property. This refers to cases where the Husband has been a 
divided^ coparcener — {Dvaitaparishispa, p. 41), 

^ This implies that the unchaste Widow is not entitled to the Husband’s property. 
-- J^tire share* — ^his entire property, not only that much which might be needed 
for her maintenance. — ^The Wife meant here is one belonging to the same caste as 
the Husband — {Ddyanirnaya 4.2-8). 
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This applies to the property of the Htisband who had been separated 
from the coparceners. 

The term ^Pativrata\ ‘faithful to her lord’, connotes chastity, not merely 
devotion to the Husband; because such to the Husband could be ascer- 

tainable only till the death of the Husband,— -which would mean that the 
woman would not inherit the property at all.— What therefore is meant is 
that if the Widowed Wife remains chaste,^ — and the Husband has left no Son 
or Grandson or Great-grandson, — she is entitled to receive the property.* 


* ‘>SafeMZ«/a*-~-this term is meant to include all Sa^indas, other than the ‘Father’ 
and ‘Brothers’ specially mentioned, also Daughter and Daughter’s Sons and so forth. 
— -The term ‘Father’ includes the Mother also; and the term ‘Brother’ includes the 
Sister — 'Bhdga^ stands for property — {Bdlambhatpl on Mitdhsard, p. 728). 

This text declares the Wife as having the first claim on the Husband’s property 
—{Pardsharamddhava,p,Z6^), 

In the absence of primary and secondary Sons,— even when the Father and 
other relations down to the are there, — the Wife is entitled to receive her 

Husband’s property.— ... ‘Paim’ stands for one who has been duly married in 
the Brahma form, or in some such form as entitles her to join her Husband at religious 
performances; and it excludes all those not so married. This term 'patnV, ‘Wife’, 
also indicates the woman’s capability to perform the Husband’s Shrdddha, etc. and 
hence her title to inherit the property.— The term ^ Agnihotra^ stands for the Con- 
secrated Fire with which the Agnihotra Bites are performed. — 'Pativratd\ ‘faithful 
to her lord’, — i.e. self-controlled. — *'Ndrt\ ‘woman’ stands for the Wife. — ^Kupya* 
— ^base metals, such as zinc, lead and the like . — ^Kavya ’ is food dedicated to the 
Pitrs, axid 'Purta" for such fees and gifts as accompany works of public utility like 
the digging of tank and so forth. — ^What is meant is that having received all the 
property, moveable and immoveable, the Wife shall perform all those acts requiring 
wealth to which she is entitled; such as Shrdddhas, works of public utility, charities 
and so forth, — which are conducive to her own and her Husband’s spiritual welfare 
— ^with the half of those preceptors and priests who are allied to the Husband’s 
family. — The Wife’s title to the property here set forth refers to cases where the 
Husband has been b, divided member of the family — (SmrtichandHkd, pp. 673-675). 

The meaning is as follows: — ^When a man dies Sonless, all his property, — 
immoveable and moveable,- — goes to his Wife, even when his uterine Brother, paternal 
uncle. Daughter’s Son and others are there; and those who oppose her or take away 
the property themselves should be punished like thieves. — ^This entirely rejects the 
view that — ‘ Even when the Wife is there, the property shall go to the Father, 
Brother or other relations of the deceased’ — {Ddyahhdga, pp. 150-151). — 8he 
shall have his monthly Shrdddhas, etc. etc. ’ ; — i.e. for the due performance of the 
Slwdddha of her Husband, she shall give adequate wealth to the Uncle or other 
relations of her Husband. — ^The term '‘pitrvya\ ‘Paternal Uncle’, stands for Sapindas 
in general; — ^the term ‘Daughter’s Son’ stands for all descendants of the Husband’s 
Daughter; — ‘Sister’s Son’ stands for the descendants of the Husband’s Sister; — and 
‘Maternal Uncle’ for the Husband’s Mother’s family. — She shall give the money to 
these, and not to her own Father and other relations, so long as the Husband’s 
relations are there. She can do so however with the consent of these — (Ddyabhdga, 
p, 173). 

The person entitled to inherit the Husband’s property is the Wife who has 
been associated with him in the performance of the Shrauta and Smdrta rites. — 
' Kupyam^ — zinc, lead and other base metals. — ^What is meant is that, having 
inherited all her Husband’s property — including the immoveable, — the Wife shall 
propitiate her Husband’s relatives and perform all those acts requiring the expendi- 
ture of wealth to which she is entitled and which would be conducive to her Husband’s 
and her own spiritual welfare; and while she is doing this, if any man harass her, 
he should be punished like a thief. — ^These texts lay down the first claim of the 
Wife on the property of her Husband who has died childless, having been divided 
from his family and not ‘reunited’ — {Vwamitrodaya, pp. 524-631). 

The upshot of the whole is that if a man dies childless, the liability of performing 
his Shrdddha falls on his Wife, and it is she that is entitled to inherit the entire 
property. — This refers to eases where the Husband has been divided from his 
coparceners. — ''Palim'atd\ chaste. — ^If the man has died as an undivided member 
of a joint family, and his Widows have no children, then the head of the family 
shall give something and also old but untorn clothes to his widowed Daughter-in- 
law — {Vibhdgasdra 15.2-7). 
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In regard to cases where the Hnsband has not been a divided member 
of the joint famity, ShanhJia has declared, as follows— 

[1028] ‘To his Brother’s Wives and to his Daughters -in-law, who are 
behaving in the proper manner, the Head of the Family shall give only 
food and such old clothes as may not be torn.’* 

Hdrlta — 

[1029] ‘In case the Widow is in her youth and is rough-mannered, Stndhana 
should be provided for the maintenance of her life.’ 

This applies to the case of the Wife of a person who had become ‘reunited’ 
with the family;— so says Bdlampa.f 

If the Husband had been an undivided member of the joint family 
when he died, — Ms s/iare itself had not come into existence (not having been 
brought about by division); under the circumstances, what could the Widow 
inherit? She herself could not be the partaker in the division and hence 
directly entitled to that share; as there is no authority for this. The present 
texts themselves cannot serve as the authority for it; as these are explicable 
as applicable to cases where the property had been divided. It is for this 
reason that there is the following declaration by Vashisika — 

[1030] ‘There is partition of Inheritance among Brothers, — as also for 
childless Women, till they get a Son. 

Hence when there is a Brother’s Widow pregnant with embryo left by 
her Husband, — and her Brothers -in -law and others proceed to divide the 
property, a share has to be set aside for the said Widow who is expected to 
give birth to a Son, tiU her delivery takes place; — in case she does not bring 
forth a Son, that share shall be taken by her Brothers -in -law and others. — 
Such is the explanation provided by the Ratnakam and others. 

In the we read— 


^ Childless ^ — ^who has left no Son or Grandson or Great-grandson — {Ddyanirnaya 
4,2-7). 

* If the Brother’s Widow is expected to be ‘carrying’, a proper share should 
be allotted for the expected Son; if the child born is a Son, the share goes to him; 
if it is not a Son, then that share shall be divided among the Widow’s Brothers-in-law, 
and she is to receive food and clothing — {Ddyanirnaya 21.1-5). 

t This text lays down what is to be done in cases where the Widow is suspected 
of being unchaste. — ^Karkaskd^ is hard-hearted, ill-tempered, capable of violence, 
suspected of unchastity — {Smrtichandrikd, p, 680). 

This refers to cases where the Widow is suspected of immorality — {Pardshara- 
mddhava, p. 359). 

Hdrlta has here prohibited the taking of the entire property by the Widow 
suspected of misconduct. This same text implies that if the Widow is not suspected 
of misconduct, she shall receive her Husband’s entire property — {Vlramitrodaya , 
p. 639). 

The sense is that the Widow shall inherit the Husband’s property only if she is 
chaste, — ^not if she is unchaste (p. 137).— If she is suspected of unehastity, she shall 
receive bare maintenance — (Vyavahdrantayulcha, p. 340). 

Other people have held that this refers to the Wife of the ‘reunited’ coparcener. 
It has been already pointed out that the Widow of a childless member 

of a joint family has no share in the property ; and in the Mahdbhdratu it has been 
declared that ‘that the only interest that the Wife has in her Husband’s property 
is that she can enjoy it’; and aga^in, that— ‘Women shall not make any disposal of 
the Husbands’ property where ‘disposal’ stands for freely giving away, selling and 
so forth — {Vibhdgasdra 15.2-9). 

X See above, where this has been quoted as Text No. 904 and commented 
upon. 
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[1031] ‘The only interest that Women have in their Husbands’ property is 
that they can enjoy it ; Women shall, in no case, dispose of the property 
of the Husbands.’ 

‘Dispose of’ — ^i.e. give away or sell and so forth at their will. * 

(B) ‘Wlien the Wife is not there, the property goes to the Daughter\ 
as declared by Visnu quoted above. [Vide Text No. 1024.] 

Narada also — 

[1032] ‘In the absence of the Son, the Daughter [shall inherit the property]; 
since both are equally offsprings; the Son and the Daughter both help 
to propagate the line of the Father. ’f 

So also Manu (9.130) — 

[1033] ‘The Son is as one’s own Self; and the Daughter is equal to the Son; 
so long as she is there, as the Father’s own Self, how can any one else 
take the property 

* The ‘enjoyment’ permitted should not be in the form of wearing fine clothes 
and the like ; it is only the maintaining of the body for the spiritual welfare of the 
Husband, that is meant — {Vlramitrodaya, p. 628). 

The making of such gifts also is sanctioned as are made in connection with 
Shrdddhas offered to the Husband — {Ddyabhdga, p. 173). 

^ Enjoyment^ — i.e. she shall spend only what is needed for her maintenance — 
{Ddyanirnaya 5.2-^). 

t If the Wife is not there, those Daughters shall inherit the property who belong 
to the same caste as the Father — {Apardrka, p. 743). 

Here Narada declares the right of the Daughter, in the absence of the Wife — 
{Vivddaratndkara, -p, 6^1), 

Both help to propagate the line, which is conducive to the Father’s welfare. 
'WTiat is meant is that, so far as the help rendered to the Grandfather is concerned, 
the Son's Son and the Daughter'^s Son are equal. This quality does not extend to 
the paying of the Grandfather’s debts, as that devolves only upon the Son and the 
SoTi's Son — {Smrtichandrikd, p. 683). 

The ‘offspring’ meant here is one who offers the funeral cake; an offspring that 
does not offer the funeral cake, according no help, is as good as the offspring of 
another person; — and it is the Daughter'' s Son who offers the cake, not the Son of 
the Daughter’s Son; nor the Daughter’s Daughter. Thus then, that Daughter is 
entitled to inherit the Father’s property who has a Son, or who expects to have a 
Son. One who is barren or a Widow or a Mother of Daughters alone, would not be 
so entitled. — ^We must accept this view put forward by DiJc-sita (p, 175). — ^In the 
compound ^putrdbhdve\ the term ^pidra ’ stands for the Son and the Wife — (Ddyabhdga, 
p. 1013). 

Bdlambhattl on Mitdksa/rd (p. 767) also declares that it is the Daughter with a 
Son that inherits the Father’s property. 

The Son and the Daughter both serve to propagate the Father’s line, through 
their Sons; hence, the Daughter is as much entitled to inherit the property as the 
Son. Though the Son's Son and the Daughter's Son are not exactly alik© in form, 
yet the purpose that they serve for their Grandfather is the same — ( Vlramitrodaya, 
p. 657). 

Here we find it laid down that the property goes to the Daughter — 
(Vivddachandra 25.2-2). 

i In connection with the Appointed Daughter, it has been said that the Father 
shall make the declaration — ‘The Son that is born of her shall be mine’, — ^and a 
man’s Son inherits his property; so that, at the time that the Father dies, if the 
Daughter has got no Son, it might seem that she would not inherit his property. 
It is in view of this that the present text lays down that she shall inherit it, — ^whiie 
the Father’s own self is there, in the shape of the Daughter, — or so long as the 
Daughter is there in her own real character of having been ‘appointed’ to provide 
a Son for her Father. — ^Though the text uses the generic term ‘Daughter’, it is clear 
from the Context that it is the Appointed Daughter that is meant — (Medhdtithi), 
The Appointed Daughter, none else, shall inherit the property of the Sonless 
deceased — (Sarvajfiandrdyaria), 
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Brhaspati (25.56) — 

[1034] ‘The Daughter, like the Son, springs from each limb of the man: 

how then should any other person inherit her Father’s property V 

What sort of a Daughter is entitled to inherit the Father’s property is 
explained by the same authority in the following text — 

[1035] ‘A Daughter of the same caste, arid married to a man of the same 

caste, gentle and devoted to service, shall inherit her Soilless Father’s 

propei'ty, — whether she has been appointed or not-appomted'*~—{Brliaspati 

25.57).* 

The Son takes the place of the Father himself the Daughter is equal to the 
Son; — hence so long as the Appointed Daughter, who is the very self of the Father, 
is there, how can any one else inherit the property of the deceased Sonless Father ? — 
{Kulluha). 

The Appointed Daughter m entitled to the property of her Sonless Father; 
and her Son takes the place of the man’s ‘Son’s Son — ^‘Any one else’ — an i^gnate — 
{Rdghavdnanda), 

The Daughter mem.t here is the Appointed Daughter — {Nandana). 

'AtmanV — equal to the Son, who is equal to the man’s own self. — When the 
deceased has left no Son or Widow, his property goes to his Daughter — (p. 683). 
The Father of the deceased cannot come before the latter’s Daughter ; because though 
his Father may be more helpful to him spiritually, yet his Daughter is more nearly 
related to him physically~-(^m?ifc^ndnlrd, p. 684). 

In the absence of the Wife, the Daughters inherit the property of the man 
who, being divided and not reunited, has died Sonless — (Viramitrodayaf p. 656). 

In the absence of the Wife, the living Daughter shall receive the property — 
{Vivddaratndkara, -p. $91). 

In the absence of the Wife, the Daughter shall inherit the property. If there 
are more Daughters than one, they shall divide the property among themselves — 
{Vyavahdramayuhha, p. 141). 

* ‘ Sadrshl ’ — belonging to the same caste as the Father. This implies that the 
Daughter belonging to a different caste is not entitled to inherit the Father’s 
property- — 'Krtd" — appointed. The Appointed Daughter ie mentioned only by way 
of an example; a man having an Appointed Daughter cannot foe called ‘Sonless’; 
hence the present text could not be taken as laying down the Appointed Daughter's 
title to inheritance — {Apardrha, pp. 743-744). 

' ^ ^SadfshV — of the same caste as Father. The first four qualifications mentioned 
here refer to the inheritance of Daughters after the death of the Wife of the deceased 

What is meant is as follows: — If the Father has left no Body -horn Son, both 

kinds of Appointed Daughter shall get the property before (i.e. in preference to) 
the Wife of the deceased ; but the ordinary Daughter, endowed with the said 
four qualities, inherits it only after the Wife. Thus after the Wife, if there are 
several Daughters, — some unsettled and some unmarried, — it is the unmarried 
Daughter that inherits the property; as it is she who had to be maintained by the 
Father. In case there is no unmarried Daughter, the property goes to that Daughter 
who is unsettled (poor), because even though her maintenance is the duty of her 
Husband, she remains unsettled by reason of her Husband’s inability to maintain 
her.— If there is no unsettled Daughter, the property goes to the settled Daughter. — 
If there is no settled Daughter, it goes to the Daughter’s Son — ISmrHchandrikd, 
p. 687). 

^SadrshV — of the same caste as the Father; — '‘married to a man of equal caste *; — 
this has been added with a view to exclude the Daughter married to a man belonging 
to a higher or lower caste; as the Son of such a Daughter is not entitled to offer 
Shrdddha to his Mother’s Father; while the Daughter married to one of the caste 
as her Father benefits the Father thi’ough her Son. — ^As for the Bon of the Appointed 
Daughter, he is as helpful to the Father as the latter’s Son, and hence his title to 
inheritance is equal to that of the Son. — As for the Daughter other than the 
Appointed one, the benefit conferred by her upon her Father is indirect, through 
her Son; hence her title comes in only after that of the Son and the Wife. — ^The 
qualification ‘devoted to the service of her Husband’ indicates that she should 
i^ot be a Widow, which implies that she should be capable of bearing Sons. — The 
addition of so many qualifications implies that the Daughter is not entitled to inherit 
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According to the declaration of Pardshara to the effect that — 

[1036] ‘If a man dies childless, his unmarried Daughter should take his 
property,— -and if there is no such Daughter, then the married Daughter. 
The inheritance should be in this order. — Such is the opinion of 
Bdlarupa,^* 

It would not be right to assert that — ‘all this is applicable to the 
Appointed Daughter, because of the text (1035) using the words appointed 
or unappointed \ — Because Manu has declared that even where the deceased has 
left a 8on, the Appointed Daughter is entitled to a share equal to that of 
Son’s. [So that a man who has an Appointed Daughter cannot be regarded 
as Sonless.l 

(C) In the absence of the Daughter, the property goes to the Mother 
according to the declaration by (Text No. 1024). 

Says (25.63)— ■ 

[1037] ‘When her Son has died without leaving a Wife or Daughter, the 
Mother should be regarded as entitled to his property; — or his Brother 
with her consent.’ t 

'‘With her consent — i.e. with the Mother^ s consent. — ^The term '‘Mother'’ 
here includes the Father also; hence the term. Hadanujuayd’ means ‘ with the 
consent of the Father and the Mother^; such is the view of the Pdrijdta. 


by virtue of being a Daughter; she does so by virtue of her being possessed of the 
said qualifications — {DdyahJidga, p. Ill)* 

^SadrshV — of the same caste as the PdAhev.— Sadfshena^- — to one belonging 
to the same caste as herself. This is meant to exclude the connection with higher 
or lower castes; because the Sons born of such connection are precluded from offering 
Shrdddha to the Maternal Grandfather. — Such is the view of Jimutavdhana 
(Ddyahhdga), — This however cannot be accepted, because the term '‘udhd \ ‘married’, 
itself serves to exclude the connection of a lower ce,ste; because a girl wedded to a 
man of a lower caste cannot be regarded as ‘married’. Hence, the quahfication 
can be taken only as excluding the caste. 

This lays down what sort of a Daughter is entitled to inherit the Father’s 
property — {DvaitaparisMsta, p. 41). 

This text points out what sort of unmarried Daughter inherits the property of 
her Sonless Father. — ^All this does not refer to the case of the Appointed Daughter, 
Because ‘ she is equal to the Son and as such, entitled to inherit the Father’s pro- 
perty directly; so that it would be only in her absence that the property could go 
to the Mother — {Vibhdgasdra, 16.1-4). 

The law on this point is thus summed up in Ddyanirnaya (6.1-8): — Among 
Daughters, first comes the wnmumed Daughter, who possesses an inherent right 
over her Father’s property; — then comes the ma/rried Daughter who has no Son; — 
then the Daughter who has, or expects, a Son; — the property cannot go to the 
Husband or other relatives of the Daughter. — According to Dlk^ta, it is only the 
Daughter having or expecting a Son who is entitled to the inheritance, — ^not the 
childless, widowed or barren Daughter; because there is no chance of the Father 
receiving offerings through the latter Daughters. — But according to Mishra, these 
latter also are entitled to the inheritance when there is no Daughter with a Son. 

* Where the deceased has left one married and one unmarried Daughter, the 
property shall go to the latter — {Smrtitattva II, p. 191). 

t In the absence of the Father, the Mother, — or with her consent, the Brother — 
shall inherit the property — (Apardrka, p. 746). 

'Tadanujhayd^ — ^with the Mother^ s consent — (V ivddaratndkara, p. 591). 

This is in accordance with Yd>jiiavcdkyd*8 text — 'Patnl duhitarah, etc. etc.* 
(Text No. 1044 below) — {Vibhdgasdra, 16.1-6). 

The term 'bhdryd'’, ‘ Wife’, must include the Daughter, the Daughter’s Son, and 
the Father, — ^who come before the Mother in the order of succession. Hence the 
meaning is that — ‘when one has died without leaving a Son or Wife or Daughter or 
Daughter’s Son or Father, etc. etc,’ — (Smrtichandrikd, pp. 691-692). 

This rule should be taken as applying to cases* where the deceased has left 
no Son, Wife, Daughter, Daughter’s Son, or Father — {Ddyahhdga, p. 186). 
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Brhaspati — 

[1038] ‘Just as the Daughter is entitled to inherit her Father’s property 
even while his Bandhm are there,— so also is her Son entitled to the 
property of his Mother and Maternal Grandfather.’*^ 

Manu (9.132)— 

[1039] ‘The Daughter’s Son shall inherit the entire property of the Sonless 
Father; he shall also offer two cakes — one to his own Father and another 
to his Mother’s Father.’ 

Both these texts (1038 and 1039) should be taken as applicable to 
cases where the Son, etc, are not there, — ^because of the order of succession 
laid down by (No. 1045 below). t 


♦This is applicable to the case of Appointed Daughters — {Vivadaratnakarat 
p. 561). 

The Daughter is entitled to the Father’s property, by virtue of the cake that 
her Son offers to her Father; and by virtue of that same cake-offering the Daughter’s 
Son himself is the heir to the property of his Maternal Grandfather. — ^This cannot 
refer to the Son of the Appointed Daughter~-(Ddyahhdgaf p. 180; Viramitrodaya, 
p, 662; also Day anirnay a ^,2-10). 

t That the Son of the Appointed Daughter shall inherit the property of her 
Father having been already laid down in the preceding text {Manu 9.131), the 
present text has been explained by some people as laying the necessity of his offering 
the two cakes to the two persons; according to these people the reading in place 
oi" pitur-harU^ is ^hared-yadi\ the meaning being — Tn case the Son of the Appointed 
Daughter inherits the property ... /le shall offer two cakes \ According to this 
view, the offering of the two cakes would be incumbent only in the event of the 
man inheriting the entire property; so that he need not offer the cakes in the event 
of his receiving only ‘an equal share ’, as laid down in Manu 9.134. — ^This explanation 
however cannot be right; what is actually meant is that ‘he shall inherit the property 
of the Sonless Father ’, — ''Aputrasya pitur-haret" being the generally accepted 
reading. The term ‘Father ’ here stands for the Progenitor, and not for the Maternal 
Grandfather; hence what is meant is— ‘In case the Husband of the Appointed Daughter 
has no other Son from any other Wife, except the one of the Appointed Daughter, 
then this same Son shall be the Son and heir of his own Father as also that of his 
Mother’s Father; if however the Father has other Sons from other Wives, then the 
Son of the Appointed Daughter shall neither inherit the property of, nor offer the 
cake to, that Father (Progenitor). The relation of ‘progeny and progenitor’ is 
different fi*om that of ‘Father and Son’; even though the ‘Father’ of the Ksetraja 
Son, for instance, is not his ‘Progenitor’, yet the Son is regarded as his Son. — ^The 
conclusion, therefore, should be as follows: — {a) In a case where the Husband of 
the Appointed Daughter has no other Sons, the Son of that Appointed Daughter 
shall inherit his entire property and shall also offer the Cake to him as well as to 
his Mother’s Father; — (6) if however, the said Father has other Sons from other 
Wives, then the Son of the Appointed Daughter shall not offer the Cake to him ; 
he shall offer to his Mother’s Father only. — ^The same principle applies to the case 
of the Maternal Grandfather also; i.e. the Son of the Appointed Daughter shall 
offer the cake to him if he inherits his property. In fact the injunction that ‘He 
shall inherit the property and offer the cake ’ does not necessarily imply that there 
should be no offering if he does not inherit the property — {Medhdtithi). 

The Son of the Appointed Daughter inherits the property, not only of his 
Mother’s Father, but also that of his own Father (Progenitor), his Mother’s Husband, 
— if the latter has no other Son. — ^The term ^ Daughters Son'' here stands for the 
Son of the Appointed Daughter; he shall inherit the property of his Progenitor, 
as it was from his seed that he was born, and as such is more nearly Agnate to him 
than any other Agnate. Where, in regal'd to the Appointed Daughter, the stipulation 
has been made by her Father that ‘the Son born of her shall be my Son’, this 
stipulation does not mean that the Son caimot senj-e as the Son of the Progenitor; 
all that the stipulation means is that he would be a ‘Son’ to the girl’s Father. — ^In 
case he inherits his own Father’s (Progenitor’s) property, he shah offer the Unitary 
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Manu (9,217) himself has also declared as follows — 

[1040] ‘The Mother shall inherit the property of her childless Son; if the 
Mother has also died, then the Father’s Mother shall receive the property.’ 

That is, when the deceased has no Daughter^ his property should go to 
his Mother, What is meant is that the Father^ s Mother receives the property 
if the deceased has left no Sahulya (Agnate) at all. That this must be so is 
due to the fact that it has been definitely laid down that in the absence of 
the Mother^ the property goes to the Father, then to the Brother and so on,* 


ShrdclcVia to that Father, and the Pdrvana Shrdddha to his Mother’s Father and the 
Father and Grandfather of this latter — {Sarvajnandrdyana), 

The term ^Dauhitra^ here must be the Bon of the Appointed Daughter; 
in the preceding sentence he has been declared to be entitled to receive the entire 
property of his Mother’s Father; in the first sentence of the present text, he is 
declared to be the inheritor of the property of his Father (Progenitor); and the 
second sentence prescribes his liability to offer the Shrdddha to both. The meaning 
thus is that the Son of the Appointed Daughter,- — ^who is the ‘Son’ of his Mother’s 
Father, — shall receive the entire property of his own Father (Progenitor), if this 
latter has no other Son ; and he shall also offer two cakes, one to his Progenitor and 
another to his Mother’s Father. The ‘offering of the cake’ stands for the per- 
formance of the entire Shrdddha. The purpose served by the present text is to 
set aside the notion that the Son of the Appointed Daughter may have regarding 
his hawng nothing to do with the inheriting of the property of, and offering the 
Shrdddha to, his Progenitor — (KtdluJca). 

Even though he is the Appointed Daughter’s Son, he shall inherit the property 
of his Progenitor, if the latter has no other Son ; and he shall offer the cake to the 
Progenitor and also to his own Maternal Grandfather — (Nandana). 

In this text Manu has declared the title of all Daughtei'^s Sons in general, — 
not that of the Son of the Appointed Daughter only^ — ^to the Maternal Grandfather’s 
property. — ^Th© term 'pitith\ ‘of the Father’, should be understood here in the sens© 
of the Mothers Father; that is why the text actually mentions the ‘Mother’s Father’ 
in the next sentence, — Or the construction may be— -‘Just as he inherits the entire 
property of his Father, so he inherits the property of his Mother’s Father also; 
because he serves the purposes of a Son for both*.— This is made clear in the 
second line. — Some people place the title of the Daughter’s Son above that 
of the Wife and the Daughter; but that cannot be accepted; as being contrary to 
the order prescribed by — {Vlrainitrodaya, p. 

W'hat is said here is in accordance with the order of succession laid down in 
Ydjhavalhya^s te'K.t — 16.1-6). 

‘Father’, — stands for the Mother's Father— {Ddyanirnaya 6.2-9). 

* In the absence of the Wife, the Daughter and the Daughter’s Son, the property 
of the deceased goes to his Mother. The second sentence lays down only a sort of 
favour that is to be conferred upon the Father’s Mother, if the Father and Mother 
are dead and there are no Brothers or Nephews there— (^an;a/nandmy aria). 

The Mother shall take the property of her childless Son. Under 9.185, Manu 
has declared that the Father is to inherit the property of his Sonless Son; and in 
the present text it is the Mother that is mentioned as so entitled ; this is in accordance 
with Ydjnavalhya's text, where the compound word *‘pitarau ’ has been expounded 
in a w^ay by which the Mother comes before the Father. — Visnu also speaks of the 
property of a Sonless man going to the Wife, then to the Daughter, then to the 
Parents. — In view of all this, the property should be divided between the Father 
and Mother. In case the Mother is dead, it shall go to the Father’s Mother; provided, 
the Wife, the Father, the Brother and Nephews are not there — {KuUuka). 

If a man dies childless, his property goes to his Mother, because by reason of 
her having kept him in his womb and brought him up, she is superior to all other 
relatives. On the death of the Mother, the Father’s Mother shall take the property. 
— Ydjfmvalkya speaks of the Father taking the property, while Vimu also speaks 
of the property of the Sonless man going to the Wife, then to the Mother, then 
to the Father. In view of these conflicting texts the right course would he for the 
Father and the Mother to divide the property between themselves. Such is the 
opinion of Kulluka, — ^The correct view, however, is that when all the three, — ^Wife, 
Mother and Father — are alive, they shall all inherit the property. — ^Vrttdydm ' — 
on her dying — [Rdghavdnanda). 

i8 
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(D) When the Mother is not alive, the property goes to the Father, — 
according to the declaration of Visnu (Text No. 1024). 

To this same effect says iifaw (9.185) also-— 


^Childless' — i.e. one who has left no Son or Grandson or Wife or Daughter — 
{Nandana). 

If a man dies childless, his Wife, Daughter or Mother shall inherit his property, 
even when the Father is alive^ — {Bdmachandra). 

Here Manu has asserted the Mother’s title to inherit the property {Mitdksard^ 
p. 729), — Dhdreshvara has taken this text to mean that — ‘Even when the Father 
is there, if the Mother dies, the property goes to the Father’s Mother, and not to the 
Father; because if the property went to the Father, there w^ould be a possibility of 
its going to such of his Sons as belong to other castes ; while if it went to the Father’s 
Mother, it would go to only persons of the same caste — -This is not acceptable to 
our revered teacher; because Sons belonging to different castes have also been 
declared to be entitled to inheritance, in such texts as Ydjnavalkya 2.125 — 
p. 776). — ^In the absence of Brother’s Sons, the property goes to the F’ather’s 
Mother, Sapindas and Samdnodakas. Among these, the Father’s Mother comes 
first. The present text would mean that the claim of the Father’s Mother comes 
first after the Mother’s; if that were so, then there would be no point in the Father, 
Brother and Brother’s Sons being mentioned in that definite order ; i.e. between the 
Mother and the Father’s Mother. For this reason we have to take the statement 
‘the Father’s Mother shall receive the property’ only as declaring the mere title 
of the Father’s Mother to inheritance without any reference to her exact position 
in the order of inheritance ; so that the Father’s Mother would come in only in the 
absence of the Brother’s Sons. In this maimer the two texts would be reconciled 
— {MUdksard, p. 719). 

^'Childless' — i.e. one who has left no Son or Wife or Daughter. The title of the 
Father’s Mother should be understood to come in only in the absence of the Father, 
Brother and other Sapii^idas; because it is an established law that after the Mother’s 
title comes the title of the Father and the rest — {Vivdda/ratndkara, p. 591). 

It is only Ydjnavalkya who has avowedly declared the precise order of 
inheritance; the other texts declare only the title of particular relatives, without 
reference to their exact position in the order of precedence ; — such is the opinion of 
some people. — But this view cannot be accepted; the real explanation is that the 
term ‘childless’ stands for ‘one who has left no Son or Wife or Daughter’s Son’ — 
(Smrtichandrikd, p, 691). 

In the absence of the Daughter’s Son, the property goes to the Father, not 
to the Mother; nor to the Father and Mother jointly ; because these latter views 
would be contrary to Visnu^s clear declaration. — ^As regards the present text of 
Manu, this must be taken as referring to cases where all the persons — ending with 
the Father — are dead. It is reasonable also that after the Daughter’s Son’s, and 
the Mother’s, the title of the Father should come in. In Ydjnavalkya' s text also, 
where the parents are mentioned by the common term '‘pitarau the order would 
appear to he first the Father, then the Mother; because the Father is directly denoted 
by the basic noun ’'pitr' itself, while the Mother is only indicated by the Dual Ending 
{Ddyabhdga, pp. 185-186). — ‘1/ the Mother is dead', — i.e. along with all her direct 
descendants. The meaning is that, on the death of the Mother, the Father’s Mother 
odao may inherit the property, — ^not to say of those beginning with the Brother 
and ending with the Father’s Father; the Brother and the others being indicated 
by the particles ‘ api cha The sense of the text is this — ‘After the direct descendants 
of the deceased, comes the title of the Parents, before that of the Parents’ descen- 
dants; similarly, the title of the Father’s Father and Father’s Mother comes before 
that of the descendants of these latter* — (Ddyabhdga, p. 188). 

The Mother inherits the property of her Sonless Son; when the Mother is not 
alive, his Father’s Mother receives it — (Vibhdgasdra 16.1-7). 

Here we have a declaration of the title of the Mother and the Father’s Mother 
to the property of the Soilless deceased — (p. 632). — Some texts declare the 
Father’s title as coming before the Mother’s, while others hold that the Mother 
comes before the Father. This point must remain undecided — {yiramitrodam, 
p. 667). 

Just as in the absence of the Father, the property goes to the Mother, so, in 
the absence of the Father’s Father, it goes to the Father’s Mother — (SmrtitaUva 
11, p. 195). 

i8b 
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[1041] ‘If a man dies Soniess, his property shall be taken by his Father; 
or by his Brothers.’* 

(E) The title of the Brother rests upon the declaration of Visnu (Text 
No. 1024), 

In this connection Oautmna says— 

[1042] ‘Of dead persons, the property goes to the eldest’ — 

That is, the eldest Bro^/ier.f 

Mam (9.1 87)— 

[1043] ‘The property shall always devolve upon him who is the nearest 
to the deceased iSapmda.’J 


The Father shall take the property of that Son of his who had not been sepa- 
rated from him. — ‘Or -with the Father’s consent. — In ease the deceased 

Son had been divided, then the property shall go to his Widow, and in her absence 
to his Daughter and the rest mentioned by Ydjnavalkya — {Sarvajnandmyana), 

If the deceased has left none of the principal kinds of Sons, nor a Wife or 
Daughter, — ^iiis property shall be taken by his Father; and by the dead man’s 
Brothers, — only if their Mother is not alive — {KuUuIca). 

The term ‘Father’ stands for the Wife, Daughter, Mother and Father— 
{Rdghavdnanda). 

^Sonless ' — who has left none of the various kinds of Sons. — ‘Or Brothers" — i.e. 
uterine Brothers — {Nandana), 

The literal meaning of the words is quite clear; not so clear is the real purport 
which has been made clear by the Sangrahakdra in the following words — ‘If a man 
possessed of some property dies without any kind of issue, then his property is 
to be taken by his Father and others mentioned in the text ’. It is implied, however, 
that the Father shall take the property in the absence, — ^not only of the several 
lands of Sons, but of the Wife also (pp. 672-673). — "Aputrasya" — i.e. one who has 
left no Son or Wife or Daughter or Daughter’s Son — {Synrtichandrikd^ p. 691). 

* This shows that the property of the Sonless man goes to the Father or to the 
Brother — (p. 729). — ^This text does not lay down the order of precedence; it only 
asserts the right of the Father and the Brother to inherit the property in question 
(p. 768). — In the absence of the Father, the property goes to the Brothers — 
{Mitdksard^ ■p. lld), 

*Aputrasya " — one who has not left any kind of Son, primary or secondary — 
{V ivddaratndka/ra, p. 592). 

The words of Manu are not meant to lay down any order of precedence — 
(Pardsharmnddhava, p. 356). 

t Where several Brothers have become separated, and have not become 
‘reunited’, if, from among them, some one dies childless, his share goes to the eldest 
among them. — ^This also should be taken as referring to cases where the Wife, [the 
Daughter], the Mother, and the Father are not living — {Vivdda/ratndkara, p. 592). 

i Among SapindkMf the property should go to each in the order of his proximity 
of relationship to the deceased. If the Father is not living, it goes to the Father’s 
Father; failing this latter, to his Father, — i.e. the Great-grandfather. The Brother 
and the Brother’s Sons are nearer to one than the Father’s Father. The order of 
succession should be — Father, Brother, Brother’s Son, Father’s Father, and so on, 
then the /Samdnodaka, the Sagotra, the Maternal Uncle, other Bandhus ; — the 
succeeding one getting the property in the absence of the preceding. — Similarly, 
on the death of the Father’s Father, his property goes to his own Son, not to his 
Grandson— -{Sarvajnandrayana ) . 

Among Sapindcis, one whose relationship is closer, — be it male or female — 
receives the property of the deceased. In the absence of all the thirteen kinds of 

Sons, the property goes to the Wife The declaration that ‘the Wife shall 

receive maintenance only ’ applies to cases where she is unchaste. The title of the 
Wife to inheritance lias been denied by Medhdtithi; but that is wrong; such title is 
supported by Brhaspati .... In the absence of the Wife, comes the Appointed 
Daughter; then the Father and the Mother; then the uterine Brother; the uterine 
Brother’s Sons; then the Father’s Mother, and so on, the other Sapi'^as. In the 
absence of all the descendants of one’s Grandfather, the property shall go to the 
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Apastamba — 

[1044] ‘The neamiost in the absence of the Teacher; 

in the absence of the Teacher, the Pnpil.’* 

Ydjmitnlhya(%AZ^-‘lZ’iy~- 

[1045] ‘If a man dies without a Son, his property shall be inherited by the 
following persons, the following one receiving it only in the absence of 
the preceding; such is the Law for all castes. — (1) Wife, (2) Daughters, 
(3) Parents, (4) Brothers, (5) their Sons, (6) Sagotra, (1) Bandhu, 
(8) Disciple, (9) Fellow -students.’ 

In regard to the term 'pitaran^ (Parents), when the question arises 
regarding the order of precedence between the two parents, it is the Mother 
that comes first, then the Father; because the present text has the same 
source as the text of Vimu (Text No. 1024 above) [where the Mother has 
been placed before the Father].— (‘their Son’) — ^the Son of the 
Brother . — ^Without a /9on-’-—i.e. without a Son, Grandson or Great- 
grandson, f 


descendants of the Great-grandfather; failing all these, it goes to the Samdnodaka, 
then to the Teacher,-— then to the Disciple-— (iiCwM^a). 

The xiesbTmost Sapinda shall receive the property— (Nandana). 

‘Anentom/i.’— nearly related. 

Dhdreshvara has explained this text as follows:— The starting point here is the 
Father. — Question — the ‘nearest’ to the Father is the Father’s Father as well as 
the Father’s Son; when therefore both these are present, which of them shall have 
the precedence? — Answer — The Father’s Son shall have the precedence; — why? — 
because the Father’s Father has not been mentioned as normally inheriting one’s 
property, — in such texts as ‘the property of the Sonless man shall betaken by 
the Father or the Brothers \ — ^Thus the implication of the present text is that if there 
are no descendants of the Father of the deceased, the descendants of the Father’s 
Father come in; and in the absence of the latter, the descendants of the Great- 
grandfather, and so on — {Viramitrodaya, p. 669). 

The ‘nearness’ of the has been defined by Manu himself in 9.186 — 

(Apordr^a, p. 744). 

This ‘nearness* is the determining factor, not only among Sapindgs, but also 
among JSamdnodakas and others (Mitdhsard, p. 774). — Among Brothers, the 
uterine ones are the first to come in, as the relationship of the Step-brothers is a 
step further removed by the intervention of a different Mother — (Mitdlcsard, 
p. 777). 

^Anantarah ^ — ^near — {Vivddaratndkara, p. 592). 

Nearness of relationship to the deceased is the determining factor in the title 
to inheritance — {Vyavahdratnayuhkat p, 161). 

The Sapinda and others shall inherit the property in the order of the proximity 
of their relationship to the deceased — {Pardsharamddhava, p. 364). 

^SapmddF — among the Sapindas of the deceased each one shall inlierit the 
property in the order of the nearness of his relationship to the deceased — {8mrti~ 
tattva II, p. 195). 

* What is meant is that when even Bandhm (Cognates) are not there, the 
property goes to the Teacher of the deceased ; when even the Teacher is not there, 
then it goes to the pupil of the deceased — {Mitdksard, p. 789). 

— the Wife meant here is one who has conceived, as declared by 
Vashistha {vide Text No. 904), who has clearly iudicated that such Wives alone are 
to inherit as are pregnant. — ^Datighters^ — i.e. the Appointed Daughter. In case 
there is expectation of a Son being born, the Daughter shall inlierit only when no 
Son is born. — ^Throughout the text the particle ’ has a restrictive force. — ^Parents ’ 

— ^Mother and Father; though the rights of the two are joint, yet the fact that 
they have been mentioned in a copulative eompotmd shews that each of them is 
entitled to inherit. But even though they have been mentioned in a copulative 
compound, yet the Mother comes first; this has been clearly asserted by Manu 
{vide Text No. 1040 above), — ‘But there is also theother text (Manw, Text No. 1041 
above) which asserts the right of the Father ^. — ^This latter text is meant for cases 
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where the Mother is not alive. — As for Shankka^s text declaring that ‘the property 
of a childless man goes to his Brothers — this also should be taken as applying to 
cases where the Wife, Daughter and the rest are not there. — " Bhratamstathd ' ; — the 
particle Hatha" indicates the various kinds of Brothers; so that the Half-brother 
and the rest become included. — the folloviing order: — (1) Sapinda^ 
(2) Samdnodaka, (3) those descended from a common ancestor, and (4) those 
descended from a common Rsi. — "Bandhu " — the Maternal Uncle and other Cognates. 
— The ^ Achdrya" , Teacher, also has got to be included, by reason of his ha^'ing been 
euologised as ‘Father’. — ' Disciple " — ^the Boy whom oiie has initiated. — 'Fellow- 
students " — those who have been initiated by the same Achdrya . — Among all these, 
the succeeding ones are entitled to inherit the property only in the absence of the 
preceding ones — {VisJivariipa). 

'Aputrasya" — one who has no Son, primary or secondary, living. — ' Svarydtasya" 
— ^who is dead. — ' Dhanabhdk" — entitled to inherit the property. — ^Amoiig the Mufo 
and the rest mentioned in a definite order, each succeeding one is entitled to receive 
the property only in the absence of the preceding ones. This Law applies to all 

men Some people have taken the term 'Daughters" as standing for the 

Appointed Daughter, — But this cannot be right; because a man who has got an 
Appointed Daughter cannot be called ‘Sonless’, — the Appointed Daughter having 
been declared to be a kmd of ‘Son’. — 'Pitarau" (Barents) — ^Mother and Father; 
these inherit the property if the deceased has left no Wife or Daughters. — In the 
absence of the Parents, come the Brothers,^ — -i.e. the uterine Brothers, these being 
the nearmost. — In the absence of Brothers, 'Brothers Sons", In the absence of 
these latter, Sagotras, Among Sagotras, the nearmost comes first. — In the absence 
of Sagotras^ come the Bandhusy — i.e. the Father’s Sister, the Mother’s Sister, the 
Son of the Maternal Uncle and so forth. — In the absence of Bandhus, the ‘Disciple’ 
— ^one whom one has initiated taught the Weda. — In his absence, the 'Felloiv- 
student " — one having the same Achdrya, — -On this text, some people have expressed 
the following opinion: — ‘A woman is entitled to perform acts of piety, such as 
charity and the like, only along with her Husband; as for pleasures, she is not to 
indulge in them, when a Widow; and piety and pleasure are the only two purposes 
served by wealth; so that, so long as the Father and other relatives are there to 
use the wealth for those purposes, the Widow cannot receive the property; she is 
to receive just enough for her maintenance; and this is all that is meant when the 
Wife is spoken of as entitled to inherit the property. Similarly when the Daughter 
is spoken of as inheriting the property, it refers to cases where the property left by 
the deceased is just enough for the Daughter’s marriage. So that if the property 
left is more than what would be needed for the Wife"s maintenance and the 
Daughters marriage, then, — even though the Wife and the Daughter be there, — 
the property goes to the Father and other Sapindas. " — ^This, how^ever, cannot be 
right. On the death of the owner of the property, the ownership of the Wife and 
the Daughter is already there; it has not got to be brought into existence. In fact, 
the ownership of the Wife over the Husband’s property has been brought about 
by the Marriage-rite itself ; and the Daughter’s ownership over the Father’s property 
has been born with herself. Hence so long as the Wife and the Daughter are there, 
no text can set aside their inherent rights of ownership and create those of the Father 
and other Sapindas, In case the Wife and the Daughter are not there, the rights 
of these other persons would be brought about without setting aside the rights 
of any one else. Hence what is meant by the present text is that the Father and 
the rest are entitled to inherit the property only in the absence of the Wife and 
Daughters. Kor are women precluded from such pious acts as Charity and the 
like, which do not require the use of Vedic Mantras or of the Consecrated Fires — 
{Apardrka), 

Here we have the order of precedence among the several classes of ‘Heirs’, 
on the failure of Sons, One who has not left aii 3 ^ of the twelve kinds of Sons is 
called ‘Soilless’; when such a person has ‘gone to heaven i.e. to a region other 
than the Earth, — ^the person entitled to inherit his property is each succeeding one 
in the absence of the preceding ones, among those mentioned in the list consisting 
of the 'Wife" and the rest. — ""Thia is the Law for all castes", — i.e. (a) those born in 
the natural order of ‘mixed castes’, {h) those born in the inverse order of ‘mixed 
castes’, and [c) those belonging to the primary castes, Brdhmana and the rest .... 

(I) First of all, the Wife is the person entitled to inherit the property. The 
‘Wife’ meant her© is the duly married Wife, — the derivation of the word 'patnV 
connoting association at sacrificial performance (which can apply to the duly married 
Wife only). The Singular Number in ‘Wife’ is in reference to the caste; so that if 
the deceased has left several Widows, belonging to divided castes, they are to divide 
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the proxjerty among themselves in accordance with the shares prescribed for the 
Wife of each caste . . . . . . There are several texts declaring tMs./?ns^ claim of the 
Wife; such as Texts No. 1024, 1027, and others.~On the other hand there are others 
which, like Mcmu (9.217, 185), Ndmda, Kdtydyana md^ declare the first 

claim to be of the Father or Brother, or the Mother and so forth. 

Out of all these eonfiicting texts, has deduced the eonclusion 

that the rule that ^ the Wife shall inherit the property refers to the Widow of the 
separated Brother who is desirous of being ‘appointed’ to bear a child to her 
deceased Husband. — Qtiestion—'Wha.t is there to indicate that the rule applies to such 
a Widow ? ’ — The answer is that in view of the texts declaring that ‘ the Father shall 
inherit the property of his Sonless Son’, it is necessary to qualify the rule laying 
down the title of the Wife; and we cannot find any other cpialification save the said 
desire for ^appointment'^ to hear a child; also because of Gautarna^s declaration to the 
effect that ‘the persons related through the Pi^da and the Gotra shall inherit the 
property of the childless person, or his Widow shall inherit his property if she desires 
a chikP. Manu (9.146) has also declared that when the separated Brother dies 
his Widow has a right over his property only through her child, not otherwise.— 
In regard to unseparated ’Brothem alsOj VasMstha forbids ‘ a|>pointment ’ sought 
for only with a view to inheriting property; which also shows that the Wife is entitled 
to inherit property only through ‘appointment’. In cases where there is no ‘appoint- 
ment’, the Widow is entitled to maintenance only; as declared by Ndradu and 
Ydjhavalkya (2.142).— Further, the sole purpose served by the property of Twice- 
born persons is the performance of sacrifices ; and women are not entitled to such 
performance; consequently, it is not right that they should inherit property on 
their own account. 

The above view of Dhdreshvara is not right. In the text itself there is nothing 
to indicate any reference to the ‘appointment’ of the Widow; nor does the context 
bear any relation to it.— Then again, is it the ‘appointment’ or the child born of 
the ‘appointment’ that makes the Widow entitled to the inheritance? — If it is 
mere ‘appointment’ that entitles her, then she should be entitled to it even though 
she may not bear any child. If, on the other hand, it is the Son born that entitles 
her to inheritance, then, in that case, that Son himself would inherit the property 
as the Kshetraja ^ Bonkoi tine deceased, and there would be no point in mentioning 
the Wife as the ‘heir ’. — Some people have held the view that the connection of the 
woman with property can only be either through her Husband or tlirough her Son. — 
But this cannot be right; as it would be contrary to many direct texts — Manu 
(9.194) where the six kinds of Strldhana, Woman’s Property, have been set forth. 
Further, the present text has been put up to meet cases where all kinds of ‘ Son ’ 
(including the Kshetraja) are non-existent.— As regards Vashisihais text wMch has 
been cited in support of the view that it is only the ‘appointed’ Widow that is 
entitled to inherit property; — what is meant by that text is that the Widow is to 
receive the property of the childless Husband if she he desirous of obtaining children , 
but that the property goes to the Sapindas and Sagotras or to the Widow; so that the 
Wife may either seek to obtain a chiid by ‘appointment ’ or may remain self -con - 
ti’olied and chaste ; so that the begetting of the child is only an optional course of con- 
duct open to her. Further, it is only right that only the chaste Widow should inherit 
the property, not the one who has undergone ‘appointment’ and is object of dis- 
respect among people; specially as the practice of ‘appointment’ has been censured 
hy Manu (9.64). — From Ndrada^s text also (13.24 and 26), it is clear that ciiildless 

Wives of ‘reunited’ coparceners are entitled to maintenance only As 

regards the argument that the wealth of twice-born men is meant for sacrifices 
which, women cannot perform, — if all property were meant for sacrificial performance, 
then there would he no possibility of the performance of any acts of charity, etc. 
which would go against the express declarations of Manu (2.96), Ydjhavalkya (1.115) 
and others. — As regards the argument that women should never he independent, — 
she may not be independent; but why should that he inconsistant with her inlieriting 
property ? The texts of Kdtydyana and Ndrada which declare that mere liveli- 
hood should be provided for women, clearly refer to ‘kept women’; as the word 
used is always 'yosii\ ‘woman’ not ‘paim’ ‘Wife’. In the present text however, 
we have the word 'patnV, which stands for the married Wife; so that there would be 
no inconsistency or impropriety in a chaste and legally married Wife inheriting pro- 
perty. Thus the clear meaning of the text comes to be that when a divided co- 
parcener, who has not been ^reunited\ dies without a Son, his property should first of 
all go to Ms Wife, 

This also disposes of the view of Shrikwra and others that the present text refers 
to cases where the property concerned is not large. In fact, in 2.115 and 123, 
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Ydjnavalkya has himself declared the Wife to be entitled to a share equal to that 
of the Sons, — even in the presence of Body -born Sons. Under the circumstances it 
must be sheer illusion to hold that the Widow of the Sonless man should not receive 
anything more than mere maintenance. 

Nor can it be right to hold that-^‘ if the property is a large one the Wife shall . 
receive only maintenanee, while when it is small she shall receive a share ecjual 
to that of the Son — Such an explanation would be a diversity in the rule; the same 
injunction being taken to mean one thing in one case, and a totally different thing 
in another, case,''; 

Another view that has been held is as follows: — ‘The generally accepted law 
being that the Widow is to get just enough to maintain her, — if a Sojiless man dies 
leaving a, large property, his Widow shall receive just her maintenanee, and the bulk 
of the property shall go to the Brothers of the deceased; but in cases where the 
property left is just enough to maintain the Widow,— or even less, — then the whole 
of it shall go to the Widow. This is what is laid down in the present text 

This explanation also our Teacher lVishvarupar—ssuy& the Bdlambh'apti] does 
not accept. As a matter of fact, Manuks text speaking of ‘the Father or the Brothers 
taking the property’ of the Sonless man lays down only an alternative option; it 
does not lay down an order of precedence, whereby the Father would have the 
first claim, then the Brothers; it only asserts that the Father and the Brothers are 
entitled to inherit the property; and such an assertion of mere title could be taken 
as referring to eases where the Wife, the Daughter and others are not there. — ^As 
for AS7ia?iH?.a’6* text, it I’efers to the ease of ‘reuiiited’ Brothers. 

Lastly, HdrUa has declared that ‘if the Widow is young and ill-tempered, 
etc. etc. ’ (Text No. 1029), where it is said that ‘she shall receive just enough to 
keep her alive’. — But this refers to cases where the Widow is suspected of infidelity 
and hence is not entitled to receive the property. This very text implies that if 
the widow is not suspected of infidelity (‘ill-temi3ered, etc.’), she should receive 
the entire property. 

Thus the established law is that Hf a nian, who has been divided and has not 
become reunited, dies childless, his entire property goes to his chaste Wife\ 

(II) In the absence of the Wife, the Daughters receive the property. We have 
the Plural Number in ‘Daughters’ for indicating that Daughters belonging to the 
same caste shall receive equal shares and those belonging to different castes, unequal 
shares. — Among the Daughters, if there is one married and another unmarried, then 
the latter shall receive the property. — If one Daughter is settled (i.e. with property 
of her own), and the other unsettled, then the latter shall receive the property. 
Because Gautama'' s declaration, that ‘the Stridhana of the Mother goes to those 
Daughters who are unmarried and unsettled’, applies to the Father’s property 
also. — The present text cannot be taken as referring to the Appointed Daughter, 
because she has been declared to be "equal to the Body-born Son’. 

(III) The particle ‘c/iu’ implies that, in the absence of Daughters, the property 
goes to the Daughter's Son; as declared by Vi§nu — ' Aputrapautrasantdne, etc.) and 
by Afetww 9.136. 

(IV) In the absence of Daughters and Daughters' Sons, the property goes to the 
Parents, As between the Parents, the Mother comes first, and then the Father; 
as in the expounding of the compound, the Mother is named first; and also^ because 
the Father is common among a large number of Sons, while the Mother is not so 
common; and as such she is more nearly related to her Son; hence hers should 
b© the first claim, according to the principle enmiciated by Manu (9.187) regarding 
the 'nearest Sapii^a inheriting the property’. 

(V) In the absence of the Father, the property goes to the Brothers; aOcording 
to Manu 9.185. — Among Brothers, the property should go to the uterine Brothers; 
because Half-brothers would be one degree fui'ther removed. It is only when the 
uterine Brother is not there that the property goes to the Half-brothers. 

(VI) In the absence of the Brothers, the property goes to the Brother's Sons, — in 
the order of their Fathers. When there are Brothers and Brother’s Sons, the latter 
have no right to the property; because the Brother’s Sons have been declared to 
be ‘heirs’ only when no Brother is there. But in a case where one of the several 
Brothers has died childless, all his surviving Brothers become equally entitled to the 
property; if then prior to the division of the dead Brother’s property, another 
of the Brothers dies, then the Sons of this latter will have derived their title to the 
said property of the previously dead Uncle, through their Father ; so that when the 
property comes to be divided, those Sons shall receive the share that would have 
been their Father’s if he had been alive. 
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(VII) In the absence of Brother's Sons, the property goes to the Sagotras; these 
being — (1) the Father’s Mother, (2) the Sapindas, and (3) the Somidnodakas, 
Of these, the first to receive the property would be the Father’s Mother, in accordance 
with Manu 9.217. — In the absence of the Father’s Mother, it goes to the Sagotra- 
Sapindas — i.e. the Father’s Father and so forth; the Sapindas belonging to other 
Gotras being treated as Bandhm. — If there is no descendant of the dead man’s 
Father, the property goes to the following, in this same order: — (1) Father’s Mother, 
(2) Father’s Father, (3) Father’s Brothers, (4) Father’s Brother’s Sons. — If there 
is no descendant of the Father’s Father, then the property goes to the Sagotra- 
Sapin^s, in the following order— (1) Father’s Father’s Mother, (2) Father’s Father’s 
Father, (3) the Sons of (2), (4) the Sons of (3) and so on, — down to the seventh 
degree. — In the absence of the Sagotra-Sapindas, the property goes to the 
Samdnodakas; these are persons up to the seventh degree beyond the Sapindas. 

(VIII) In the absence of Sagotras, the property goes to the Bandhus (Cognates). 
These are of three kinds: — (1) one’s own Bandhu, (2) one’s Father’s Bandhu, and (3) 
one’s Mother’s Bandhu. These have been eniunerated in Text hTo. 1050 below. — 
Among these, by virtue of proximity, one’s own Bandhu comes first, then the 
paternal Bandhu, then the maternal Bandhu. 

(IX) In the absence of Oog'imtes, the property goes to the Teacher, — and to the 
Disciple when the Teacher is not alive. This has been expressly declared by 
Apastamha. 

(X) In the absence of Disciples, the property goes to one's Fellow-student,'— i.Q. 
the man along with whom one had been initiated and carried on his Vedie study. 

(XI) In the absence of the Disciple, the property may go to any Vedie Scholar ; 
according to Gautama. In the absence of Vedie Scholars, the property may go to 
any Brdhmaria, as declared by Jfanw (9.188), Under no circumstances shall the 
King take the property of the Brdhmanxi. — ^As regards men of the Ksattriya and 
other castes dying childless, if there is none of the declared ‘heirs’ there, the property 
goes to the King, as declared by Manu (9.189). 

(Mitaksard) 

[On the above, the Balamhhattl has the following notes: — ^The particle 'eva', 
‘alone’, is to be understood after every one of the relatives mentioned; so that, 
so long as the preceding one is there, the succeeding ones remain excluded. — 
The ‘Brothers’ include the Sisters also. — The term Hatha', qualifying the Brothers, 
is meant to include those also that had been separated and had not become reunited. 
— *Tatsutah' is to be expounded as ^ta/yoh sutah', i.e. the Sons and Daughters of both 
Sisters and Daughters. — The term ‘ Son ’ includes the Grandson and the Great-grandson 
also.-— If the Wife of the same caste is not there, then the Wife of a different caste 
may inherit. It is only the Shudra woman that becomes entirely excluded, as, 
even though married, she is not entitled to be called '‘painV. — Some people have 
held that, in the absence of the Wife, the property should go to the Daughter-in-law, 
not to the Daughter; because being the half-body of the Son, the former has better 
claims. — ^This however is not right, because on the ground stated, the Daughter-in- 
law should have come before the Wi/e also; though in reality the Daughter-in-law 
comes after the Grandmother. — ^That the particle Hha' includes the Daughter's Son 
has been added in order to make clear an implication, without which the original 
text would remain defective.— Though Vijhdneshmra has mentioned the Daughter's 
Son only, yet, the Daughter's Daughter nho should be taken as an ‘heir’ in the 
absence of the Daughter's Son. — ^In reality, between the two Parents, the Father 
should come first, then the Mother ; as in the entire law of inheritance, the Father 
is always mentioned before the Mother,— It has to be noted that after the Mother 
comes the Step-mother ; as she also is included under the denotation of the term 
‘Mother’.' — The term ‘Brother’ stands for the and Sister , — the latter coming 

after the former. — Similarly Brother's Sons' mcludes both Sons and Daughters of 
the Brothers; as also the Sons and Daughters of the Sisters. — Bons of the Father's 
Sister' — in all these names, the ‘Son' includes the Daughter also. — If there are 
several disciples belonging to the same caste as the deceased Teacher, they shall 
divide the property equally.] 

These texts describe the persons who are to inherit the property where the 
deceased has left none of the twelve kinds of Sons. — ‘Aputrasya' — one who has 
left no ‘ Son’ or Grandson or Great-grandson.— (1) The Wife is the first to inherit the 
property; the ‘Wife’ being one who has been duly married. Kdiydyana has laid 
down the condition that the Widow should be chaste; so that if she is not chaste, 
she does not get the property. — (2) In the absence of the Wife, the property goes to 
those Demghters who belong to the same caste as the Father and who are unmarried 
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at the time. Some people take this as standing for the Appointed Daughter, This 
is not right; as the Appointed Daughter, having been declared to be the third kind 
of ‘Son’, and ‘equal to the Body-born Son’, would inherit the property before the 
Wife. In reality, the term ‘Daughter’ here stands only for that girl who has not 
been ‘appointed’ in the formal manner, and yet in regard to whom, there is a 
suspicion of having been ‘ appointed ’ by the deceased in his own mind. — (3) ‘ Pitarau ’ 
Parents — Mother and Father. The property goes to the Father, then to the Mother ; 
such being the order of precedence sanctioned by Kdtydyama and Vismi. The 
opinion of the Mitdksard on this question, therefore, is open to question. — (4) In the 
absence of the Mother, the uterine Brothers come in; then the Brother’s Son; then 
the Sagotrat Sapinda, the Sahulya and so forth in the order of proximity of their 
relationship to the deceased. — In the absence of all these, the property goes to the 
Bandkus. — In the absence of the Bandhus, it goes to the Disciples; — in the absence 
of these, to Fellow -students. — The particle indicates the title of the Step -hr other, 

in the absence of the uterine Brother. — ^The term Hatlid^ indicates the title of the 
Father’s Bandkus, and also that of the Teacher, in the absence of the Mother's 
Bandhus. — In the absence of all these, the property of the Brdhmana goes to such 
BrahmaT^as as are learned in the Veda ; but that of the other castes goes to the King, 
— says — {Vlramitrodaya-Tikd on YdjnavalJcya). 

What is meant is that among these, — the Wife, Daughter, Mother, Father, 
Brother, Brother’s Son, Sagotra, Bandhu, Disciple and Fellow-student, — each suc- 
ceeding one inherits the property in the absence of the preceding. — ^Sonless' — this 
implies the absence of the Grandson and Great-grandson also ; as has been pointed out 
by the author of the Prakdsha; and this is quite right; such being the custom also. — 
Though the use of the collective term ‘Parents’ would indicate the joint title 
of the Mother and Father, yet — in view of the text that ‘ the property of the Sonless 
man goes to the Mother ’ — it is the Mother who has the prior claim ; and the Father 
comes in only if the Mother is not alive — {Vivddaratndkara, pp. 594-595). 

If a man dies and does not leave any Primary or Secondary Sons, his property 
goes to his Widow — {Vivddachandra 24.1-10). — In the absence of the Wife and the 
rest down to the Mother, the property goes to the uterine Brother — ( Vivddachandra 
25.1-2). 

Here we have the order of inheritance in the case of the property of a man 
dying without a Son or Grandson. — ’’Wife'* — duly married; the singular number 
is in reference to the caste ; so that if there are Waives of the same caste as also of 
different castes, they receive shares in the property in the proportion of 4, 3, 2, 1. — 
In the absence of the Wife, the Daughters come in. — In the absence of Daughters, 
Daughter’s Sons. — ^Then the Parents — ^first Mother, then Father. — After the Father, 
come the Brothers, — among whom the uterine ones come first; — in the absence of 
both kinds of Brothers, come the Sons of these ; first the Sons of the uterine Brother, 
then the Sons of the Step-brother. In a case where one of the Brothers has died 
(leaving no Son or Wife or Daughter or Parents), — and his property has been inherited 
by his Brothers, — while all this property is held jointly by all these Brothers, another 
oiie of these dies, but leaving Sons, — in this case the share of the deceased shall go 
to these Sons. — In the absence of the Brother’s Sons, the property goes to the 
Sagotras; — then to the Satndnodaiccts. The order of precedence among Sagotras 
is as follows: — Father’s Mother, Father’s Father, Father’s Brothers, — among 
these, the Sons of the Grandmother come first, then the Sons of her Co-wives, — the 
Sons of the Paternal Uncles, Father’s Father’s Mother, Father's Father’s Father, 
Sons of this latter, their Sons, and so on till the seventh degree of ascent. Beyond 
the seventh degree, the Sapinda relationship having ceased, the Samd-7iodakas 
come in. And as before, the priority shall be determined by the nearness of relation- 
ship to the deceased — {Madanapdrijdta, pp. 672-674). 

‘‘Sonless’* — without any of the twelve kinds of ‘Son’. — This rule is applicable 
to all castes. The Wife meant is one who is duly married. The order of precedence 
is as follows: — Wife, Daughter, Daughter’s Son, Mother, Father, Brother, Brother’s 
Son, Father’s Mother, Father’s Father, Sons of this last. Sons of these Sons, and so 
on, to the seventh degree of ascent; — after that, on the extinction of all Sapindas, 
it goes to the Samdnodakas, who extend to the seventh degree beyond the Sapiridas, 
or to that stage up to which the parentage and name continue to be known — 
{Pardshara?nddhava, p. 353). 

Prior to every one else, comes the Wife — (Ddyahhdga, p. 151). — The Wife’s 
right is established by the mere absence of Sons, Grandsons and Great-grandsons 
{Ibid., pp. 160-163).— Among the Wives, first comes the WTfe belonging to the same 
caste as the Husband, then the one belonging to the next lower caste — {Ddyahhdga, 
p. 167). 
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: ' y :,Ka4^ydya^^ 

[1046] ‘On tlie death of a divided member of the family, — if he has left no 
Son, —his Father will take the property; or his Brother or Mother or 
Father’s Mother; in this same order of precedence.’ 

The alternatives here set forth are fixed; the meaning being that— of 
the property left by the deceased, the portion that might have been acquired 
(before the dmsion) by the Father shall go to the Father, and that acquired 
by the Brother shall go to the Brother and the rest.* 

Paithmasi — 

[1047] ‘If a man dies leaving no Son or Wife, Ms property goes to his Brother; 
in the absence of the Brother, his Mother and Father shotiid obtain it,’ 

Devala — 

[1048] ‘The property of the Soilless man shall be divided among themselves 
by the nterine Brothers who are equal; by equal Daughters, by the 
Father if living, by Half-brothers belonging to the same caste, by 


If a man dies without leaving any of the twelve kinds of Sons, his property 
goes to the persons mentioned here, each succeeding one taking it only in the 
absence of the preceding. — In the presence of the duly married Wife, those married 
in the lower forms of marriage do not receive the property — {Vvramitrodaya, 
p, 623). — This text refers to cases where the deceased has been a divided member 
of the family and had not become ‘reunited’. Such is the opinion of Vijfidneshvara, 
Lahsmiidh<ira, Smrticlmndrihdy Vishvarupa, Medhatithi, Madanaraina and many 
others. — When the text speaks of the man dying without Sons, the term ‘Sen* 
includes the Grandson and the Great-grandson also ; as it is only in the absence of 
all these that the Wife shall inherit the property — {Vi^ramitrodaya, pp, 640-641). 

If a man who had been divided— and not reunited — dies, his property shall 
be inherited in the order here laid down. That Wife alone shall inherit who is 
devoted to her Husband, not one who is unchaste — {V yavahdramayukha, p. 137). 

The particle 'chP includes the Daughter’s Son — {Dvaitaparishisfo,, p. 42). 

"Pitamu^ — i.e. (1) Mother, (2) Father.— — i.e. the Nephew, Brother’s 
Son. — "Aputrasya* — one who has no Son, Grandson, etc. — {Vibhdgasdra, 16.2-1).^ 

The terms 'gotraja^ and stand for all the relatives beginning with 

the Brother’s Son and ending with the Samdnodakas — {Ddyanirnaya 9.2-2). 

* The ‘absence of the Son’ is mentioned only by way of illustration ; it should 
foe understood to mean ‘absence of Son, Wife and Daughter’ — {Apardrka, p. 745). 

. In the phrase ‘if he has no Son*, the ‘Son’ stands for all those whose relation- 
ship to the deceased is closer than that of the Father ; so that what is meant is the 
absence of Son, Wife, Daughter and Daughter’s Son, — who confer upon the deceased 
more spiritual and material benefit than the Father, and as such are ‘nearer’ to 
him ; — in the absence of all these, the property shall go to the Father. In the absence 
of the Father, it goes to the Brother; in the absence of the Brother, it goes to the 
Mother; and in the absence of the Mother, it goes to the Father’s Mother. — ‘Order* 
— i.e. the order in which they are named here — {Sniriichandrikd, p. 600). 

What is meant is that in the event of the Widow becoming unchaste, the 
property shall be taken by the Father and others — {Pardsharmnddhava, p. 356). 

Here the Wife is not even mentioned — {Vimmitrodaya, p. 683). 

What is meant is that the portion that had been acquired by the Father should 
go to the Father and that acquired by the Brother should go to the Brother — 
{DmUaparishista, -p, 2 ). 

The option set forth here is restricted; so that what had been acquired by the 
Father goes to the Father, what had been acquired bj’’ the Brother goes to the 
Brother, and what had been acquired by the Father’s Mother should go to the 
Father’s Mother — (Vibhdgasdra 16.2-3). 

The Father’s title comes before that of the Mother, — because (a) the Father 
may offer cakes to his dead Son, (6) because of Manuks declaration that between 
the seed and the womb, the seed is the more important. — Vdchaspati Mishra there- 
fore is not right when he says that the Mother comes before the Father — 
{Ddyanirnaya 
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Mother, by Wife; — ^in due order. In the absence of these, the co- 
resident Sakulyas shall take it.’ 

"EquaV; — this qualifies ‘the utevme 3Totlciexs\~-~' Savarnd. bhrdtamh ' — 
the Half-brothers, etc. belonging to the same caste. 

Perceiving that the order of precedence set forth by Devala is at variance 
with that set ioTth hj Ydjnavalkya (Text 1045) and Viptu (Text 1024), 
lialdyudha has held the term ^ Y atJidkrcmidn'' (‘in due order’) in 
text to mean ‘in consonance with the order of precedence laid down by 
Ydjnavalkya\~~-Buch. also is the opinion of the author of the Kaljxitaru^ 
who has quoted Ydj^valkya and Fianw after having quoted Devala. 

This however is not satisfactory. By the term ‘in due order’ used by 
himself, a writer can never mean the order laid down by someone else, which 
order is contrary to the one laid down by himself. Because there is a good 
deal of confusion involved by abandoning what is present before the eyes 
and admitting what is not there; and also because this explanation does 
not remove the inconsistency in the order mentioned by Paithlnasi, the right 
view therefore is that the order laid down by Visiiu and Ydjnavalkya is 
applicable to ancestral property, while that laid down by PaitMnasi, Devala 
and others applies to property other than the ancestral. This is the opinion 
of the Patndkara.* 


* The first claim to succession is of the uterine Brothers — (Apa^drka), 

Hence the Brother’s is the first claim, and the Wife’s is the last. Herein lies 
its opposition to what has been declared by YujUmalkya. Some people reconcile 
this difference by asserting that the Brother’s is the prior claim in cases where the 
Brothers had separated and then rewmied, while the Wife’s prior claim applies to 
eases where the Brothers had separated, but not reunited — {Ddyahhdga^ p. 154). — 
"Tiilydh \ ‘ equal’,-— i.e. belonging to the same caste as the Father. — ^Bt'Others of the 
same caste ^ — i.e, the Step-brothers,— The order in which the inheritors are mentioned 
here does not mean that this is the order of precedence among them; all that is 
meant is that all these are entitled to inherit the property and they shall inherit it 
in the order laid down by Vispu and Ydjnavalkya. That this is so^ is clear from 
the presence of such particles as ‘m’ and '"api-vd\ which signify option and hence 
indicate that no significance attaches to the order in which the persons are named 
in the text — {Dd^yabhdga, p. 169). — In this series of Heirs, we do not find the 
Brother’s Son; from which it follows that the latter would be entitled to succeed 
only in the absence of the relatives named, — ^The declaration (of Manu) that ‘if 
one of several Brothers get a Son, all others become with Son through that Son’, 
applies only to the liability to perform Shrdddhas — {Ddyahhdga, p. 191). 

" DhriyamdnaJp — living. — The particles ‘m’ and ^api-vd’ clearly indicate that 
no hard and fast rule is meant to be laid down in regard to the precise order of 
precedence among those named — (Smrtitattva II, p. 169). 

’‘Tulydh^ — qualifies the ‘uterine Brothers’* — Father, if living'^ — and if desirous 
of having the property. — According to Haldyudka, ^in due order ^ means ‘in accordance 
with the order prescribed by Ydjnavalkya'*', and on this basis, he has raised the 
question of the present text being in conflict with PaitMnasi and others, and has 
tried to reconcile the two by pointing out that the persons beginning with the ‘ Wife ’ 
and ending with the ‘ Vedic Scholar’ are entitled to inherit the property of the Sonless 
Brdhmana, and those ending with the ‘King’ are entitled to inherit the property 
of the Sonless non-Brdhmana. In DevaWs text, there is no order of precedence 
laid down; hence the order has to be learnt from the texts of Ydjnavalkya and 
Visnu. This same is the opinion of the Kcdpataru, also. — In reality however, the 
text of PaitMnasi refers to property other than th^lt acquired by one’s Father, 
Grandfather and other ancestors, — ^which goes to the Brothers first; and then to the 
Mother and so forth — (V ivddaratndkara, pp. 593-594). 

The conflict among the various texts regarding the exact order of succession 
has been sought to be explained by taking only Ydjnavalkya and Visnu* s texts as 
laying down the strict order of succession, and all the other texts as declaring only 
the title of the persons named, to succession, without any relation to the exact 
order of precedence. — But this explanation is not satisfactory,^ All ^ the texts 
declare the order of succession; the diifierences are due to consideration of the 
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Baudhdyana — 

[1049] ‘In tlie oi Sa^indas, shall take the property; in 

the absence of Saknlyas, the Teacher, the Disciple or the Priest; in the 
absence of these, the King.’ 


In the absence of iSagfotos, the shall take the property, — ^in 

accordance with the declaration hj Ydjnavalkya (Text No. 1045 above). 

This Bandhu is of tliree kinds; — (1) One’s own Bandhu, (2) the Paternal 
Bandhu, and (3) the Maternal Bandhu. These are as follows - 

[1050] ‘(A) — One’s own Father’s Sister’s Sons, one’s own Mother’s Sister’s 
Sons, and one’s own Maternal Uncle’s Sons — are to be known as one's own 
Bandhus. — (B) The Father’s Father’s Sister’s Son, the Father’s Mother’s 
Sister’s Son and the Father’s Maternal Uncle’s Sons — are to be known 
as the Paternal Bandhus. — (B) The Mother’s Father’s Sister’s Son, the 
Mother’s Mother’s Sister’s Son and the Mother’s Maternal Uncle’s Son — 
are to be known as the Band/iws.’ 

The title of these to succession is in the same order of precedence in 
which they are named here.— The same opinion is found in Bdlarupa also. 


The property of the dead man, in the absence of all the Heirs above 
described, is to be taken by the King,— excepting the property of the 
Brdhmami. — ^This is what has been declared by Manu (9.184) — 

[1051] ‘The property of the Brdhmana shall never be taken by the King; 
such is the Law. In the case of other castes, the King shall take the 
property in the absence of all (Heirs).’* 

Devala — 

[1052] ‘In all cases where there is no Heir, the King shall take the property, 
excepting the property of the Brdhmana. The property of the Brdhmana 
which there is no one to inherit, the King shall make over to Vedic 
Scholars.’ 


qualifications of the persons concerned ; and also the amount of benefit conferred by 
the particular person upon the deceased owner — ( Vlramitrodaya, pp. 668-669). 

The Dvaitaparishista (p, 43) reprodtzces the words of Vivadachintamani. 

" Savarnd hhrdtaray — Half-brothers — {Vibhdgmdra 

* ‘In the absence of all Heirs’ — down to the Disciple — {Sarvajnandrdyayia). 

The rule of the Law is that the King shall never take the property of the 
Brdhmana ; in the absence of Brdhmanaa possessing the requisite qualifications, the 
King shall make over the property to any ordinary Brdhmana. The property of the 
Ksattriya and others, however, the King himself shall take over; if there is no one 
of those who have been declared to be entitled to inherit the property — (Kulluka). 

'Nrpa \ i.e, the Guardian of the Coxintry — {Apardrka). 

The King shall never take the property of the Brdhmana; that of the Ksattriya 
and other castes, — in the absence of all heirs, down to the Fellow-student,— shall be 
taken by the King — {Mitdksard, pp. 790-791; also Madanapdrijdta^ p. 675). 

'Nrpa' — i.e. the Guardian of the Country and the Town — (Smrtichandrikd, 
p. 698), 

The Brdhmana' s property shall never go to the King; that of the Ksattriya 
and others goes to the King, if there are no heirs — (Parasha, ramddhava, p. 355). 

‘In the absence of all’, — including even the Brdhmana — with the exception of 
the property of the Brdhmanat the property of all heirless persons shall go to the 
King— (Dd^/ofcMgra, p. 217). 
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^Addyaham '^ — ^to which there is no Heir, 

Brhaspati {25.67 ) — 

[1053] ‘Should a M^attriya, Vaishya or Shudra die without a Son, Wife or 
Brother, — then property shall be taken by the King; as he is the master 
of all/ * * * § 

Baudhdyana — 

[1054] ‘The Brdhmana's property, like poison, destroys the King along with 
his Son and Grandson ; therefore the King shall never take the property 
of th.e BrdhmanaJ^ 

Shankha-LiJchita — 

[1055] ‘The property of the Vedic Scholar goes to the Parisad (Society), 
not to the King/ 1 

‘ Par ‘Society’, — i.e, the Brdhmao^s. 

The order of succession, in brief, is as follows; — (1) The Son, — (2) in 
his absence, the Son’s Son, — (3) in the absence of (2), the Great-grandson; — 
— (4) in the latter’s absence, the Chaste Wife; — (6) in her absence, the 
Daughter; — (6) in her absence, the Mother; — (7) in her absence, the 
Father; (8) in his absence, the Brother; — (9) in his absence, the Brother’s 
Son, — in his absence, the following in this order: — (10) the nearmost 
Sakulya — (11) then the remote Sakulya , — (12) then the Maternal Cognates ; 
(13) and in the absence of all, the King; except in the case of the Brdhmana's 
property. As regards the Brdhmana^s property some other Brdhmana alone 
who may be possessed of superior qualifications can be entitled. { 


Ydjnavalkya (2AZ6 ) — 

[1056] ‘The property of the Hermit, the Benunciate and the Beligious 
Student is taken, in due order, by the Teacher, the good Disciple, the 
Spiritual Brother of the same order/ 

‘ Jn diie order'" — ^i.e. in the inverse order; hence {a) the property of the 
Religious Student goes to the Teacher; (6) that of the RenundatCf to his 
Disciple ; (c) and that of the Hermit^ to another Hermit who may have been 
regarded as the Spiritual Brother [i.e. a Brother-Hermit}, 

Though Vashistha (17.52) has declared that — ‘those who have entered 
other Life -stages have no shares in property’, — ^according to which the 
Hermit and the Renunciate could not have any ancestral property, yet it is 
possible for the Hermit to possess property accumulated during the year, 
and for the Renunciate to have ‘property’ in the form of the waist-cloth and 
such artieles.§ 


* ‘ Without Son, etc, etc. ’ — This is meant to include all those down to the Fellow- 
student who have been declared to be ‘heirs*. The order of succession among these 
having been fixed, the Eling could not come between any two of them — 
{Vmmitrodaya, p. 649). 

^"Parisaf — stands for the Brdhmanas — {Vivddaratndkara, p. 598; also 
Vibhugasdra 17.1-1). 

i This same order is repeated in Vihhdgasdra 17.1-1). 

§ The ‘Religious Student ’ meant here is the Life-long Student. — '' Dharmahhrdtd\ 
‘Spiritual Brother’, is one who is under the same Teacher. — ^BkaMrtM\ one belonging 
to the same Life-stage — (Vishva/rupa), 

If any one of the persons mentioned here dies, his property will go to the 
Teacher and the rest, Hn due order i.e. each succeeding one taking it in the absence 
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Shankha — 

[1057] 'The property of woman,— in the shape of the six lands of Stndhana , — 
and the property of minors— in the shape of their ancestral property, — 
shall never be escheated to the King/ 


of the preceding , — 'Good DiscipW is the Disciple endowed with specially good quali- 
fications. — 'Dharmahhrdtd\ is one who has been initiated by 

the same Teacher . — 'EkatirthV is the person belonging to the same persuasion (holding 
similar views), or the person living in the same sacred place, Benares and the like.— 
That the Hermit has some property is indicated by such texts as lay down that 
‘the Hermit should give Ins accumulated wealth during the month of Ashvin<a\ 
The Renunciate and the Beiigious Student also possess such things as the ragged 
clothes and the like— 

This is an exception to the general rule that ‘ property is inherited by Sons and 
Grandsons, etc. etc, —Of the Hermit, the Renunoiate and the Religious Student, — 
the property is taken by the Teacher, the good Disciple and the coadjutor — Spiritual 
Brother, — ‘in due order’ — i.e. in the inverse order. — (a) The ‘Religious Student’ 
meant here is the Life-long Student; as for the other kind of Religious Student (the 
ordinary one), who is going to enter the life of the Householder, — his property 
goes to his Mother and other relatives. It is an exception to this general rule 
that we have here, regarding the Life-long Student, whose property is to go to his 
Teacher. — (5) The property of the Renunciate is taken by his ‘Good Disciple’ 
i.e, that Disciple who is efficient in listening to the'*philosophical scriptures, retaining 
them in his mind and regulating his life according to them. Those Disciples who 
are ill-behaved, — even though they be efficient teachers and the like, — are not 
entitled to inherit the property of the Renunciate.— (c) The property of the Hermit 
is taken by the 'DJia^maLhrdtrekatirtM^;^'dharmabhrdtd^ who h&& been regarded 
by one as his ‘Brother’, and 'ekatirthV is one who belongs to the same order; so 
that the {Karmadhdmya) compound word ' dharmahhrdtrekaMrtJiV stands for th© 
‘Brother-Hermit’. — In the absence of the Teacher and all the rest, the property is 
taken by a person belonging to their same order as the deceased, even though he 
may have Sons and Grandsons. — ^As regards the objection that the Life-long Student 
and other persons belonging to orders other than that of the Householder, cannot 
have any property of their own,— the answer is that the Hermit may possess property, 
as is indicated by such texts as ‘he shall accumulate wealth enougl^to last for a day, 
a month, six months, or a year, and give it away in the month of Ashvina '; — as for 
the Renunciate, he has to keep the loin-slip, a covering, books on Yoga and other 
accessories and a pair of sandals.— As for the Life-long Student, he also has to have 
such property as clothes and other things necessary for the keeping of the body — 
{Mitdksa/rd), 

(a) The property of the accumulated by him according to the text — 

‘He shall accumulate wealth and give it away in the month of Ashmna\ — (6) the 
property of the Renainoiate, hsM. in accordance with the text ‘He shall keep the 
Yogic accessories and the sandals’, — and (c) the property of the Life-long Student, 
in the shape of Clothing, — all this shall be taken by the Teacher and the rest, — 
'in due order""; i.e, each succeeding one taking it in the absence of the preceding. — 
'Achdrya^ — ^Teacher; 'Good Disciple^ — one efficient in listening to and retaining in 
his mind the teachings about the Self, — 'Mkatiriha^ — ^Fellow-student, one who has 
studied imder the same Teacher ; this last is also the ‘ Brother ’ in ‘ spiritual matters ’, — 
in the performance of religious duties; he is called ‘Brother’ on account of having 
th© same Teacher, who acts as their common ‘Father’ — {Viramitrodaya-Tlkd on 
Ydjnavalkya), 

The ‘Religious Student’ meant is the ' Dharmahhrdtd"" — on© 

having the same Teacher; — ' Ek€dlrtha\ om> studying the same science . — 'In due 
order \ — i.e. each succeeding one inheritng in th© absence of the preceding — {Smrti- 
chandrikd, p. 699), 

'In due order* — ^i.e. in the inverse order. 'Beiigious Student * — ^The Life-long 
Student; the property of the student who is going to enter civic life goes to Ms 
Father and other relatives — {Ddydbhdga, p. 217). 

The ‘Religious Student’ meant is the Life-long one. As regards th© ordinary 
Religious Student, as it is not possible for him to have ‘ a Son, Wife, Daughter or 
Daughter’s Son’, — ^his property goes to his Father and th© rest mentioned m 
Ydjnamlkya*s list (Text No. 1045).— The ‘due order’ meant her© is the inverse 
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^^adaganiam' — i.e. the six kinds of defined under Text 

No. 953 above' (Jfanw 9.194). 

[1058] ‘The King shall take eare of the propertj-^ owned by a minor till the 
time of \\is Accomplishment and Return, or till he has passed his 
minority.’’*' ■ 

order ; so that (a) the property of the dead Life-long Religious Student goes to his 
Teacher,^ — -{h) that of the Renunciate, to his good Disciple, — and (c) that of the 
Hermit, to his Brother-Hermit. — D}iarmahhrdtd\m one who has been adopted as a 
Brother, and ^EhaMrtha' is one belonging to the same order. — The ‘goodness’ of 
the Disciple consists not in his possessing a good character, but in his efficiency to 
attend to, assimilate and practise the teachings of the scriptures. — ^The view of the 
Madmiaratna however is that the ‘order’ meant in the present text is the same in 
which the persons have been named; so that the Hermit’s property goes to the 

Teacher, and failing him, to the Disciple The present text precludes all 

other likely ‘ heirs ’ and declares the persons mentioned as the only ones entitled to 
receive the property — {Viramitrodaya, pp. 675-676). 

‘ In due order ’ — i.e. in the inverse order ; so that the property of the Life-long 
Student shall go to the Teacher, — of the Renunciate, to his good Disciple, — and 
of the Hermit, to the DharmabhratehatirtM; "" dharm.ahhrdtd' is one who has been 
accepted as a Brother, and ‘ ekatlrthl ’ is one belonging to the same order. — Though 
ail this goes against Vashistha' s dictum that persons other than Householders can 
hold no property, — yet the present text may be reconciled somehow wdth it by 
taldng it as referring to some little things that every man must possess — (Fwdda- 
ratndkara, p. 600). 

It is the Life-long Religious Student that is meant. — ‘Good Disciple’ — one 
endowed with the knowledge and due contemplation of philosophical teachings. — 

‘ Dharmahhrdtd ’ is one who has been accepted as a Brother ; ‘ ekatlrtM ’ is one belonging 
to the same order, i.e. another Hermit; hence the compound means a 
living near one’s own hermitage, — ^Due order' stands here the inverse order. — ^Thus 
the property of the Hermit, in the shape of his annual grain-supply, shall go to his 
Brother- Hermit; the property of the Renxinciate in the shape of clothes, books and 
so forth, shall go to his good Disciple; and the property of the Life-long Student, 
in the shape of Clothes, etc., shall go to his Teacher — {Madanapdrijdta, p. 676). 

'In due order ’ — i.e. in the inverse order; so that the Teacher receives the property 
of the Life-long Student, the Disciple receives the property of the Renunciate and 
the property of the Hermit goes to another Hermit who may have been treated by 
the deceased as a ‘ Brother-Hermit ’ — (Vivddachandra 24.2-5). 

The inverse order is what is intended here. So that the property of the Life-long 
Student is taken by the Teacher, not by his Father or other relatives ; — the property 
of the ordinary Religious Student is taken by his Father and others; — the property 
of the Renunciate goes to his good Disciple; one who is ill-behaved receives nothing; 
— the property of the Hermit goes to another Hermit who has had the same Teacher 
as the deceased. — Or the meaning of the text may be that the property of the 
Hermit, the Renunciate and the Religious Student is inherited in the following 
order of precedence — (1) Teacher, (2) Good Disciple, and (3) the Spiritual Brother 
belonging to the same order; i.e. each succeeding one receiving it in the absence of 
the preceding. — What the dictum of Vashistha — ‘that persons of other orders do not 
receive shares’ — means is that ‘a person of one order does not inherit the property 
of a person in another order’; it does not mean that there is no sharing of the 
property among persons of the same order — {Pardsharamddkava, p. 365). 

The order of succession meant here is the inverse one. So the Teacher is the 
successor of the Religious Student, — the Disciple, of the Renunciate, — and of the 
Hermit, another Hermit regarded by the deceased as his Brother. — In the case of 
the Hermit and the Renunciate, though ancestral property is not possible, yet 
they can have such property as the Loin-slip and the hke — {Vihhdgasdra 17,1~4). 

* 'Bdladdya' — ^is what has been inherited by the minor. The property owned 
by the minor shall foe looked after by the King till such time as he may return 
from the Teacher’s house as an Accomplished Student, or till he may have passed 
his minority. — ^The second alternative of ‘passing the minority’ is meant for those 
who pass their childhood at home and are not handed over to a Teacher. In the 
case of one however who has entered a Teacher’s House as a Religious Student, — 
even though he may have 'passed his minority, — ^his property shall have to foe 
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Section (0)—Pabtition among Reunited Copabcenebs 

On this subject, says Brhaspati (25.72)— 

[1059] ‘If a man who had been separated, lives again, through affection, 
with his Father or Brother or Uncle, he is said to be Reunited.^ 

^Samsarga\ ‘Reunion’, consists in the understanding that ‘among 
ourselves, what belongs to one belongs to all’. That there exists such an 
understanding among certain people is learnt from their activities which 
could not be explained on any other hypothesis. Such an miderstanding 
creates the ownersliip of each and every member of the compact over all 
the property that has been, is being and will be, acquired by each one of 
them. — But, inasmuch as the text has specifically named certain persons, 
it follows that there can be such ‘Reunion’, consisting in the pooling together 
of properties that had been divided, only mth. one’s Father, Brother or 
Uncle; — such is the view of the PraMsM,— This however cannot be right. 
Because there is the term ^punah\ ^agakx% which denotes repetition; and 
the implication of this term is that all that ‘Reunion’ means simply ‘the 
pooling of the properties that had been divided before’; this is a much 
simpler explanation. Thus the term ‘Reunion’ becomes applicable to the 
coming together of one with such persons also as the Uncle’s Son and so 
forth, — ^in fact all those from whom ‘separation’ is possible; and the mention 
of the Father and others in the text is only by way of illustrative detail. — 
It is for this same reason that the and others have declared 

that the particle ‘va’ has been added in view of the fact that there can be no 
restriction regarding the person or persons with whom ‘Reunion’ is possible. 
— ^The view of the Moderns however is that it is much simpler to take 
‘Reunion’ in the sense of ‘the pooling together of the properties of those 
whose properties have been separated’; and it is not. necessary to add the 
qualification that there should have been previous separation (or partition); 
as this only complicates matters. As for the properties being separate^ they 


looked after until he returns from the Teacher’s house. — Or the meaning may foe 
that, in the case of twice-born persons, the ‘ Return ’ shall be the limit, — ^while in 
that of others, it shall be the ‘passing of the minority’ — (Medhatithi), 

Anupdlayet ^ — should take it under his charge and guard it . — "'Return from the 
Teacher^ 8 house'^ — i.e. after the period of thirty-six years and so forth. — If, during 
this interval, there arises any need for drawing upon the minor’s property, — ^with a 
view to such a contingency, the text has added the second alternative. ‘Minority’ 
lasts till the end of the sixteenth year — {Sarvajfianardyana), 

In a case where the property of a minor without guardian is in the wrongful 
possession of his Uncle or other relations, the King should take care of it till such 
time as he may return from the Teacher’s house after having completed the coimse 
of study; as by that time the minor will have passed over his inexperience. In a 
case however where on account of his incapacity, the boy returns from the Teacher’s 
house during his boyhood, his property shall be guarded by the King till he passes 
his minority; the period of minority extending over sixteen years — (KuUuka). 

"Bdladdya, the property owned by a boy who has no guardian, — the 

King shall guard against his Uncle and others; till he returns from the Teacher’s 
house, or — in the case of the Shu&ra and others — ^till he has passed his minority — 
{Bdgkavdncmda } . 

The property owned by a minor, the King shall protect against his relatives 
aaid others who may be trying to take possession of it. — Of the two alternatives, 
which one shall be adopted shall depend upon such circumstances as actual need 
or capacity and so forth — (Nandana), 

The property of the minor who has no relatives, — the King shall guard till 
he has returned from the Teacher’s house, on the completion' of his study — 
(Rdmachandra ) . 

The property belonging to the minor, the King shall guard against his relatives— 
{Vivdda/ra^^haraf p. 598). 

Anupdlayet" — i.e. not escheat it — {Vibhdgasdra 17.1-7). 
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may have been so either in the ordinary conrse of life, or through partition, 
— that is a different matter,— The only basis for any such Reunion consists 
in the agreement of the parties reunitingv and there is nothing to prevent 
such agreement between parties whose properties have been separated in the 
ordinary course of life (and not through partition), — ^If it were not so then, 
in a case where the man had been from his Father ^ but oom.es to 

live together with the Brother born after the death of that Father, could, 
not be said to be 'Remiitedh — ‘Be it so’ — it may be said. — ^But that cannot 
be right ; because as a matter of fact, such persons also are to be regarded 
Reunited , — In cases wliere the coparcener is a minor, the Reunion, like 
Partition, can be brought about only through the consent of the Mother 
and such others (as may be the guardians of the Minor); as such is the actual 
practice among people.* 


* Three kinds oFSamsrsti \ ‘Reunited Coparcener’ have been described here — ■ 
(Apardrha, -p. 74:S), 

The particle ‘ra’ is meant to imply that the persons mentioned here are not 
the only kinds of ‘ Reunited Coparceners ’ ; so that even when one has been separated 
from a coparcener in the shape of the XJncle’s Son, and has subsequently come 
to live with him, he also is spoken of in the word as ‘Reunited’. — The Prakdshaf 
however, holds that on account of the specific number of the three relatives, these 
are the only three kinds of Reunited Gcparceners — {Vivddaratndkara, pp. 605-606). 

^Reunion' does not consist in the parties living and cooking together; it consists 
in the jpooling of tliese properties after having previously divided them. The 
term ^ punaiy indicates the fact of the parties having been originally reunited and 
then become separated. — Such Reunion is brought about by the understanding 
to the effect that — ‘over all our properties our ownership shall be joint’; it is this 
understanding that constitutes ‘Reunion’; and this agreement is in the form ‘all oui' 
past, present and future belongings shall be as much yours as mine ’ — ( Vivddachandra 
24.2-7). 

That Son is said to be ‘Reunited’ with the Father who, after having separated 
from him, comes to live with him again, through his love for him. The implication 
of this is that it camrot be called ‘Reunion’ (in the technical sense) except when it is 
with the Father, Brother or Uncle; it would not be ‘Reunion’ when it is with the 

Uncle’s Son, for instance ‘ Reunion ’ does not consist in mere co-residence, 

it consists in the parties pooling their resources in the manner in which they were 
before separation — {Srnrtichandrikd, p. 700). 

It is only with the Father, Brother or Uncle that one can be said to be ‘ Reunited ’ 
(in the technical sense) — {Madanapdrijdta, p. 677). 

The Son who had become separated from the Father — if, through affection, he 
joins him again, is said to be ‘Reunited’. What is meant is that anyone who is 
ill CO -residence with another person is called ‘Reunited’ — {Pa/rdsharamddhma, 
p. 361). 

It is only in the ease of parties who are by natxire, normally undivided in regard 
to the ancestral property, — such parties for instance as the Father and Son, Brother 
and Brother, or Nephew and Uncle, — that, when, after having separated, they 
come together again, through mutual affection, — and annulling their previous parti- 
tion; they pool their belongings, coming to the imderstanding to the effect that 
‘What is yours is mine and what is mine is yours’, and come to live together in the 
same house and as on© ‘Householder’, — they come to he spoken of as ‘Reunited’; 
and not iii the ease of parties other than those who are naturally undivided, — sueln 
for instance, as traders who pool their resources and carry on their business jointly. 
Nor would the term apply to the said parties who, after being separated, merelj^ 
Xjool their resources and do not come to the said understanding, through mutual 
affection — {Ddyahhdga, p, 160; and Vlrmnitrodaya, p. 647). 

Smrtitattva II, pp. 163-164, quotes and rejects the above view of the Ddyahhdga 
and supplies the following explanation of the text — ‘After partition has been 
effected, if, through friendliness, Son and Father, Brother and Brother, or Nephew 
and Uncle, come and live together, — this is what is called Reunion\ 

‘All our property— past, present and future, — shall belong to every one of us, 
till we separate again’, — those uniting under such an agreement are called ‘Reunited 
— So says the Frakdsha, which adds that ‘such Reunion is permissible only with 
one’s Father, Brother or Paternal Uncle’, — 'Others have held that ‘Reunion’ is the 
coming together of persons who have been holding separate properties. — Both 

19 
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Again, Brhaspati (25.7 3-75)— 

[1060] — ‘When Brothers, preyiousiy separated, have come to live in. one place, 
tiirongh affection, — ^when they proceed to make a second partition, 
there shall be no primogeniture,’'—'^ 

[1061] — ‘When any one of the Reunited Coparceners happens to die, or 
go away as a Renunciate, his share shall not disappear; it shall be 
allotted to his uterine Brother ; — 

[1062] — ‘If there is a Sister of his, she is entitled to receive a share out of 
that share. — Such is the Law relating to one who has left no child or 
Wife or Father. — -f 

these views are unacceptable, on account of the presence of the word ’'pivnah\ 
‘again’. According to the second view, a case where, for convenience of business 
transactions, the Mother joins her property with the property of her minor Son, 
would have to be regarded as one of ‘Beimion’. — ^Hence the view of the 
VimdOfratndka/ra is that the particle ‘m’ indicates indefmiteness; so that the meaning 
is that ‘if a man becomes united with another from whom he had been separated, 
he is said to be Reunited' — (Ft6Mgasara, 17.1-8). 

The meaning is as follows : — ^In a case where a number of persons are, by birth, 
not-divided in relation to the Father’s and Grandfather’s property, — ^but they have 
become divided, — if, through friendliness, these persons set aside their previous 
division and come together again as members of the Joint Family, — ^with the agree- 
ment that ‘what is mine is yours and what is yours is mine’, — these persons are 
‘Reunited Coparceners’. — ^This appellation cannot apply to a body of traders 
joining together — (Ddyanirnaya 8.1). 

*Th 0 denial of the Preferential Share due to primogeniture should be 
understood to pertain to the twice-bom castes; as in the ease of the Shudra, there 
is no Preferential Share xxnder any circumstances — {SmvtituUva II, p. 193). 

The meaning is that, though the person concerned may foe entitled to a highei* 
share, there shall be no Preferential Share in this case — {Vihhdgasdra 17.2-2). 

‘Seniority’ is not taken into account in cases where there is repartition among 
reunited Brothers — {Ddyarwrimya 21.1). 

f Before the previous (initial) partition, if a member dies or becomes a 
Renunciate, his share disappears, and the entire property goes to his co -residents. 
It is not so in the case of reunited members; in whose case, the entire 
property shall not be taken by all the members of the joint family; the 
share of the dead or Renunciate member shall foe assigned, not to his Wife, 
— as in the case of the Husband who has been separated from his co- 
parceners, — but to the reunited uterine Brother of that member. No signihcanee 
attaches to the Singular Number in ‘uterine Brother'', so that the share of the said 
person shall go to all such uterine Brothers of his as may be among the Reunited — 
ISmrtichandrikd, pp. 701-702). 

‘’Nalupyate' — This refers to reunited coparcener. The last line means that 
the reunited uterine Brother is entitled to receive the share of the dead Brother, 
only if this Brother has left no Son or Daughter or Wife or Father — (Ddyahhdga, 
p. 156). 

Among reunited coparceners, if any one dies, or becomes a Renunciate, liis 
share does not disappear; that share goes to his uterine Brother, according to 
Manu (9.212), — The sentence ^ anapdtya>sya, etc,' is meant to be an exclusion of 
other views. — Some people have offered the following explanation: — In a case 
where there are two uterine Brothers — one Step ’brother, — and a part of their piuperty 
has been divided, — after which they become reunited, — if one of the said two 
uterine Brothers dies, the proportion of his share in the undivided portion of the 
property also having been practically settled by the partial division that they have 
had, — ^what the present text does is to specifically point out that the share of the dead 
Brother shall be taken by his uterine Brother. — ^This, however, cannot be right; as 
no division ever takes place by merely pointing out, unless there is a throw of dice 
(drawing of lots). So it is the dice4hrow that determines the shares — (Vibhdqasdra 
17.2-3). 

19B 
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[1063] — ‘Among Reunited Coparceners, if any one should acquire additional 
property, through learning, valour and other means, — ^in that property, 
he shall have a double share, and the others shall receive equal shares*’* 

"Ekatra\ ‘in one place’, (in 1060)— i*e. in one joint family, after 
becoming Reunited. — ^ P7dmogeniture^ \hx 1060)— That is, even when there may 
be circumstances justifying a Preferential Share, no such share shall be given. 
— The same authority is going to declare (in Text No. 1063) that the property 
acquired by any one through learning, etc, is an exception to this denial of 
the Preferential Share. 

any one, etc, etc." (1061)— from among these coparceners becomes 
debarred, — either by death or by having entered another life-stage — ^from 
sharing in the property, — even then his share in the property does not 
disappear. — ^The question arising as to the person to whom this share should 
go, the answer is — 'it shall he allotted to his uterine Brother^ — ^i.e* to his reunited 
uterine Brother; because it is simpler to take it thus in view of the present 
text having the same somce as the following text of Manu (9.212) — 

[1064] — ‘His uterine Brothers, coming together, shall divide the property 
equally, as also the Reunited Brothers and consanguineous Sisters. ’t 


* 'Learning a7id valour^ include also other conditions which would tend to 
connect the property with the acquirer — {Vivddaraindkara, p. 602). 

Among reunited coparceners, if any one acquires more wealth by iearnirig, 
valour and such other special efforts of his as would connect the property with 
him alone, — ^he is to receive a double share in that wealth — {Vivddachandra 26.1-10). 

^Double ^/lare’ — in the additional property acquired by him. This text lays 
down the partibility of that also which may have been acquired without drawing 
upon the reunited property — (SfnrtichandriJcd, p. '701). 

The ‘double share’ is to be understood as to be given only in the additional 
property that has been acquired — (Madanapdrijdta, p. 680). 

® The ‘double share’ is to be given only in the additional property acquired 
by him, not in the entire property. This is meant to declare the partibiHty of 
that also which has been acquired without drawing upon the joint property — 
(Pardskaramddkava, p. 361). 

This lays down an exception to the general rule regarding the impartibility of 
what has been acquired by learning, valour and the like — {V^mmitrodaya, p. 677). 

The ‘ double share ’ for the acquirer having been laid down as the general rule, 
what is meant by the present text is that in the case of Reunited Coparceners, 
the acquirer receives two shares even in that property which has been acquired by 
him through drawing upon the reunited joint property; while under the general 
rule he receives a double share only in what he has acquired without drawing upon 
the joint property. So says Madana~-(Yyavahdramayulcha, p. 147). 

•f If among the Brothers, some one becomes debarred, by death or renunciation 
or some such cause, from sharing in the property, his share does not become 
lost; his share shall be taken by those ^uterine Brothers'" who may have been 
united with him in property; — also ^ aonsanguineous Sisters % — i.e. those unmarried-, 
these alone can be called 'SandbhV, ‘consanguineous’, — those married having 
gone over to the family of their Husbands; — also the 'reunited Brothers". — This 
should not be taken to mean that the share shall be taken — (1) by the uterine 
Brothers, as also (2) by such Brothers as may have been reunited to him; as in that 
case, those Brothers who are not uterine, but reunited, would be entitled to a share 
in the property. Among the uterine Brothers, there may be some who had become 
reunite^ and others who had not become reunited to him; and in a ease where both 
these kinds of uterine Brothers are present, both shall divide the property among 
themselves. — This will not militate ag^st Ydjhavalhya 2.139 (Text No. 1068 
below). If however, there are no uterine Brothers at all, then the property shall be 
taken by such Step-brothers as may be reunited with the deceased, — and none others. 
Among uterine Brothers, even when separated, there is always some sort of nearness ; 
so that the functions of the uterine Brother would, in a general way, be accomplished 
by even those that may be separated. Hence it is that among such uterine Brothers 
also as may have separated, — ^if one dies, his property shall go to , the other uterine 
Brother, whose right over the property can never entirely disappear — (Medhdtithi). 


292 


VIVADACHINTlMANI 


So that the Brothers that are uterine , — in case they are not reunited , — 
shall not obtain the said share. 


Wliat should be done with the share is that those reunited with him — either 
uterine Brothers, or Step-brothers — or uterine Sisters shall take it. That is to say, 
{a) if there is a reunited uterine Brother, it goes to him; (5) if there is no reunited 
uterine Brother it shall go to the reunited Step-brother; — (c) if there are no reunited 
Step-brothers also, then it shall go to uterine Sisters; (d) failing such Sisters, it 
shall go to the Sons of the uterine Brothers; (e) failing these, to non-uterine Brothers 
and so forth. — But ail this shall be done only if the regular heirs,— Son, Wife, 
Daughter, Mother, Father — are not thBve---{Sarvajnandrdyana). 

If among the Brothers, any one becomes deprived of his share, by becoming 
a Renuneiate or through some other disability, — or dies, — ^his share shall not dis- 
appear. His uterine Brothers, coming together,— as also his uterine Sisters, — shall 
take his share in equal parts. Similarly among uterine Brothers and Step-brothers 
also, — ^those uterine Brothers and Step-brothers shall divide the property equally 
among themselves who may have been combined in property with the deceased. — 
Tiiis however should be the ease only if the disabled man has left no Son or Wife 
or Father or Mother — {Kulluka), 

The order is: (1) uterine Brothers, '(2) reunited Step-brothers, (3) uterine 
Sisters — (Bd/machandra). 

All the uterine Brothers shall divide the property among themselves, — as 
also his umna/rried Sisters — {Rdghavdnanda), 

(a) If the man has any uterine Brothers reunited with him, then the property 
goes to these; but even uterine Brothers shall not receive the property if they 
had not been reunited. — (6) If there are no reunited uterine Brothers, all the 
uterine Brothers, coming together, shall divide the share equally among themselves. 
— (c) If there are no uterine Brothers, the property goes to the uterine Sisters . — 
{d) If there are no uterine Sisters, then it goes to Half-sisters and Half-brothers 
— (Apa/rdrha). 

The share of the person concerned does not become merged in the joint property 
of the Reunited Coparceners. It shall be disposed of in the following manner: — 

His uterine Brothers shall divide it; i.e. it shall be divided among ail his uterine 
Brothers — ^those also who were not reunited with him and also those that may ® 
have gone abroad — equally — {MitdJcsard, pp. 831-833).— [On this, the 
has the following notes: — ^The first sentence speaks oi Brothers^ and the second of 
‘reunited Brothers’; hence all Brothers are meant— those reunited as well as those 
not reimited; the first sentence speaks of the Brothers as ‘uterine’; hence the second 
sentence should be taken as referring to Step-brothers.— "'Sandhhaya^^ — ^uterine. — 
The Step-brothers meant are those of the same caste as the disabled person.] 

Among Reunited Brothers, if any one dies or becomes otherwise disabled to possess 
property, his share shall go to those ‘Brothers’ who are ‘uterine’, — ^the adjective 
‘uterine’ qualifying ‘Brothers’, — and who have been reunited; i.e. those who fulfill 
both the conditions of being uterine and re^mited; — as also "uterine Sisters'" — 
but only those thaf are unmarrieel; those married having taken their Husband’s 
got7'a, hence no longer 'Sandbhi\ consanguineous with their Brothers, — says the 
Prakdsha — {VwddaraindkaTa,p. %b\). 

Only such Brothers will receive that share as have been reunited with him; 
such in the view of the Ratndkara and the According to the Bdlarupa 

however, both the conditions should be fulfilled by the ‘Brothers’ — being ‘uterine’ 
as well as being ‘a^eunited’; and what the text is meant to assert is that the tm- 
reunited %iteri7\e Brother and the reunited Step-brother shall receive equal shares — 
{Vivddachandra 

In this text we have two words ^sodarydh^ (uterine) and ^bhrdtarajy (Brotliers) 
in two separate sentences; hence the former should be taken as standing for uterine 
Brothers, and the latter, for Step-brothers. Then again, inasmuch as the term 
"samsrstdh" (reunited) occurs in the second sentence, — and as that term does not 
appear along with the term ^bJirdtaray in the first sentence, — it follows that such 
titerine Brothers also are meant to be included as are not-reunited. Thus the meaning 
is as follows: — (a) The uterine Brothers — even those noUreunited- — shall all come 
together and divide the property among themselves; — (&) similaiiy the ‘Brothers’ — 
i.e. Step-brothers belonging to the same caste, w^ho had been reunited; and (c) then 
the uterine Sisters. That is to say, all these persons — (a) ail uterine Brothers, 
(6) Reunited Step-brothers of the same caste, and (o) uterine Sisters, — shall shai'e 
the property equafiy — (Madanapdrijdta, pp. 678-679). 
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Some people have held the following view: — 'In a case where after 
some portion of the joint property has been partitioned, — ^the parties 
become reunited, — if one of the reunited coparceners dies, the proportion 
of his share in the tmpartitioned portion also of the joint property has been 
determined by the aforesaid partial partition, — in accordance with the 
maxim of “the Rice in the Pot” (where one grain is found to be soft and 
cooked, the whole lot is regarded to be soft and cooked); so that, on this 
understanding, the share of the disabled or dead person should also be 
definitely assigned and indicated; and the share thus assigned and indicated 
shall be taken by his Reunited uterine Brother ; — and it is in reference to this 
that there is the exclusion laid down in Text No. 1062 (that this rule refers 
to cases where the man has no child).* 

This view cannot be accepted. Because the previous partial partition 
cannot be taken as determining the proportion of his share in the whole 
joint property; because that partition was related to him only because 
he was alive at that time. The determining and assigning of the share on his 
death, etc., however, could not be done without the 'casting of lots’. Hence 
the effect of the previous partial partition can consist only either (a) in the 
contraction (limitation) of the initial combined proprietory right of all the 
co-sharers, or (6) in the creation of the partial proprietary right of each 
indi\udual co-sharer over the portions divided. So that (under this view) 
such a partition would give rise to such ideas in the minds of the co-sharers 
as ‘this has fallen to your lot, not mine’, ‘ this has falleji to my lot, not yours’ 
and so forth; under the circumstances, if the ‘casting of lots’ is simultaneous, 
then the whole lot will have become divided; if it is gradual, then, how can 
the said maxim of the ‘Rice in the Pot’ be applicable, — the attendant 
circumstances being different with each case ? 

Ydjnavalkya (2.138) also has declared as follows — 

[1065] — (A) ‘If a Reunited Coparcener has died, his Reunited Coparcener 
shall give his share to the Son that may be born to that coparcener; 
and he shall himself force that share (in case no such is born). — (B) It 
is the uterine Brother who will deal this with the share of the uterine 
■ Brother^ , , , 

T’he term ''jdtasya' means living, according to Flaldyudha, 

Others have explained the meaning of the text as follow’s: — 

{a) The uterine Brothers, (6) uterine Sisters, and (c) Step-brothers are to divide 
the said share; and from, the words ‘^arve’ and *‘8ahitdh \ it is clear that (a) Reunited 
Step-brothers, (b) uterine Brothers, and (c) uterine Sisters — all conjointly — do the 
dividing. — Some people have explained the meaning to h© as follows: — (a) The 
uterine Brothers shall take the said share, if they had been reunited with the owner, 
not if they had not been so reunited; — (6) in the absence of reunited uterine Brothers, 
all uterine Brothers shall share it equally among themselves; (c) in the absence of 
all uterine Brothers, the uterine Sisters shall take the property ; (d) in the absence of 
uterine Sisters, the Step-brothers shall take it. — This explanation, however, cannot 
be accepted ; as it involves several forced constructions and is inherently inequit- 
able — {Smrtichandrikd, pp. 703-704). 

The purely uterine Brothers are mentioned by the term 'sodarydh''; and the 
Reunited Step-brothers, by the term ^samsrstdh^; and what is meant is that both 
these groups have to do the dividing jointly — {Ddyabhdga, p. 204). 

(a) In the first place, the property should go to the man’s heirs ; (6) if there are 
no heirs, it goes to his uterine Brothers, — even those that may not have been reunited, 
— as also those that may have been reunited with him; also those Step-brothers 
who may have been reunited with him, and also the uterine Sisters; — all these shall 
divide the property among themselves — {'Vlramitrodaya, p. 670). 

The terms sodary dh'^ and %hTdta,falh^ should be construed together, meaning 
uterine Brothers. Also those who were ^samsrstdh — i.e. the Wife, Father, Grand- 
father, Step-brother, Uncle’s Sons and others, who may have been reunited with the 
person — {Vyavahdramayukha, pp. 149-150), 
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In a case where the Father and Son have become reunited, and there is 
another Son that ‘was bom’ {jdtasya) to the Father after the previous parti- 
tion, — ^when the Father dies, the Son who hsid heen reunited with him shall 
give the Father’s share to the said Son. 

■^^Tiat the text ^ samsratinmtu, means is that— when a Reunited 

Coparcener has died, the person entitled to his property is the other Reunited 
Coparcener; but when the ‘reunion’ has been between a uterine Brother and 
a fion^uterine Brother, it is the uterine Brother that is so entitled. 

Thus, then, where there has been ‘reunion’ between Father and Son, — 
if there is another Son who is still separated from the Father, — ^the share 
of the Father goes to his Reunited Son, not to the one 'who has not been 
reunited. Because what the text has asserted is without any reservation. 
This is only right, because the fact of there being ‘reunion’ between Father 
and Son also has been clearly declared in Brhaspati^s text (No. 1059 above). 
Specially because the rights of the other Sons over the (separated) Father’s 
property have been set aside by the previous separation (and partition); 
while the right of the Reunited Son over that property has been created by 
the Reunion itself, — ^It cannot be right to argue that — the ‘limitation that the 
deceased should be cMMless, contedried in Text No. 1062, what has been 
asserted is not possible’.— Because what has been said there refers to the 
Son born after the ‘Remuon’.— -Thus then the upshot of the whole is that 
the property of the Reunited Father goes, to the Sons horn after the previous 
partition, — and if there are no such Sons, it goes to the Reunited Son, or the 
Reunited and others,— but not to one who has been not-reunited 

(i.e. separated).* 


* When a person, having become separated, comes, for some reason, to unite 
and live with the Father or Brother, from whom he had separated, he is called 
'samsTstV, ‘Reunited’. While such rewmVed Father and Sons are living together, — 
if another Son happens to be born to the Father,— he also shall be given a share ; 
and if one of the Sons dies his share shall be resumed. ’‘Soda/tasya tu sodarah^ 
(‘the uterine Brother of the uterine Brother’) should be taken as referring to 
cases where the partition has been made through the Mothers, and as applying 
to the Son bom after partition, in a case where the property has no property — 
(Vishra/rupa). 

It has been said that when one of the Brothers has died Sonless and has left 
no Wife or Daughter or Parents,— his property goes to his Brothers. Further details 
are laid down here in connection with that general rule.— When one divided property 
has become uiiited with another divided property, it is called 'samsrsta\ ‘Reunion’; 
and those who are parties to such, imion are called ''sa7nsrstl^ ‘Reimited’. 
one such reunited person dies, his property shall be taken by a reunited Brother ; — 
i.e. the ute^'ine Brother, and not the Step-brother, even though the latter also be 
reimited. If a Son is born to the reunited Brother after his death, then the surviving 
reunited Brother shall give the share of that dead Brother to that Son. — ^This latter 
statement is made in the present ccntext only casually.— The mle laid down in 
this text is stated ohvimisly in the next text {Ydjnavalhya 2.139) — {A^Mrdrl'a). 

(A) Here we have an exception to the general rule that when a man dies Sonless, 
his property goes to his Wife, Daughters, etc. etc. ( Y djnavalkya 2.137). When the 
property once divided is again united, it is called ^samsrsta\ ‘reunited property ^ 
and the owner of such property is called *'samsT0\ ‘reunited coparcener’. The 
‘reunion ’ meant here is not one with any one at random; it is only that with the 
Father, Brother or Uncle, as declared by BfJmspati (Text No. 1059). — ^^When such a 
‘remiited coparcener’ dies, the surviving ‘reunited coparcener’ shall, at the time 
of the subsequent partition, make over the share of the deceased coparcener to 
the Son that may have been born to the deceased after his death, from a Wife in whom 
signs of pregnancy were not perceptible at the time of the Husband’s death. In 
case no such Son is born to the deceased, the surviving ‘reunited coparcener’ shall 
himself take that share, which shall not go to the Wife or Daughter of the deceased. — 
To this rule (A) that — ‘the reunited coparcener shall take the share of the reunited 
coparcener’, the text adds an exception — (B) ^Sodarasya for sodarah\ 'the uterine 
Brother shall deal thus with the share Of the uterine Brother^; — the words ' sa^nsrstinaJ/ 
(‘of the reunited coparcener) and 'sams^stV {‘the reunited coparcener’) have to 
be construed with this second sentence also; so that the meaning of this second 
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What has been said above is in full accord with the following text of 
Manu (9.216) : 


sentence is that — ‘when a reunited uterine JSrother dies, his share shall be given to 
his posthumous Son, by the surviving reunited uterine Brother; and if there is no 
Son, the sinviving reunited uterine Brother sheXl take the share of the dead reunited 
uterine Brother'". — ^Thus then, in a ease where the ‘reunion’ has been among several 
Brothers, — some uterine, some Step-brothers, — ^it is the uterine Brothers who shall 
receive the share of the dead reunited uterine Brother, — not the Step -brothers. 
even though they were reunited coparceners. It is in this sense that the second 
sentence (B) is an exception to the first (A) — (Mitdksard), 

[On this, the BdlamhhaUl has the following notes: — The explanation provided 
by the M.itdksard sets aside those given by the older writers. What is meant is 
as follows: — When there are three or more Reunited Coparceners, — if one of the 
Brothers dies after his Wife has conceived, and partition among the survivors is 
found necessary, and is carried out while the fact of the pregnancy is still 
uncertain or unknown, — if a Son happen to be born subsequently, his Father’s 
share is to be given to this Son ; if no such Son is born, the said share is to be divided 
among the surviving Reunited Coparcener s.^ 

It has been declared that when a man dies without a Son, his property goes 
to his Wife and others. The present text lays down an exception to that rule. — 
(A) If a Reunited Coparcener dies, his share shall go to his suiviving Reunited 
Coparcener, not to his Wife and others. — (B) If a Son — who was in his Mother’s 
womb at the time of his Father’s death- — is born after the death of the Reunited 
Coparcener, the share of this deceased person shall be given to that Son — ( Vlramitro- 
daya-Tlkdon Ydjhavalkya), 

If a Reunited Coparcener dies, his property shall be taken by the other Reunited 
Coparcener, — and the uterine Brother shall take the property of the uterine Brother; 
— i.e. in a ease where the uterine Brother and the Step-brother are both Reunited 
Coparceners of the deceased, — the property of the deceased shall go to the uterine 
Brother — (Vivddaratndkara, p. 

If a Reunited Coparcener dies, his surviving Reunited Coparcener shall give the 
dead man’s share to his Son. — In a general way the fact being reunited is the ground 
for one coparcener taking the property of another — {V ivddachandra 25.1-6). — ^In 
a ease where the Father has become reunited with one of his Sons, the Father’s 
share, on his death, shall be taken by that reunited Bon, not by those who had not 
been reunited with him, but had remained separate.— The Smrtisdra also holds the 
same opinion — {Vivddachandjra 2%.\-Z). 

The property that has been divided and again combined is called ^samsrsta\ 
‘reunited property’; one who owns such property is the "samsrsti\ ‘reunited co- 
parcener’. — If one of the Reunited Coparceners dies, without leaving a Son or 
Grandson, — even though his Wife may foe alive,- — ^bis property goes to his surviving 
Reunited Coparcener. If there are several sxarviving Reunited Coparceners, they 
shall divide the property among themselves and support the Widow. — ^This ‘reunion’ 
is possible only with one’s Father, Brother or XJncle; as declared by Brhaspati 
(Text No. 1059). — If, however, the Wife of the deceased coparcener should give birth 
to a posthumous Son, they shall give to that Son, the share of the deceased. — Further, 
the property of a Reunited Coparcener is not to he taken by any and every Reunited 
Coparcener; it goes only to that Reunited Coparcener who is the uterine Brother 
of the deceased — {Madanupdrijdta, pp. 676-677). — ^The essence of the whole law 
on this subject is as follows: — (a) In a case where the Sonless deceased has no 
‘reunited’ Step-brothers, his property shall be taken by that uterine Brother of his 
who may have been ‘reimited’ with him; — (6) If there is no reunited uteHne 
Brother, the property goes to that Step-brother of his who may have been remiited 
with him; and in this case if the Step-brothers belong to the same or to difierent 
castes, the property shall be divided among them in the proportion of 4, 3, 2, 1 ; — 
(c) in a case where among the Reunited Coparceners, there are uterine Brothers 
well as Step-brother, the former shall take the property ; — {d) in a case where the uterine 
Brothers are not reunited, while the Step-brothers are reunited, both, the uterine 
as well as the Step-brothers, shall receive the property; — (e) if from among the 
uterine Brothers, some are reunited, and some not reunited, then only those will 
receive property who fulfill both the conditions of being uterine and reunited. — ^In 
all cases the Widow receives her ' maintenance.— The distinction made between 
Brothers born of the same Mother and those born of different Mothers has to be 
made also between Uncles who are the Father’s uterine Brothers and those who are 
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[1066] — *I£ a Son is born after partition, lie shall receive the property of the 

Father only; or if any others be reunited with him, he shall share it with 

them.’ 

his Step -brothers; — such is the opinion of some people. — But that is not right; 
because the text speaks of the ‘uterine Brother'' taking the property of the 'uterine 
Brother''; and there is no reason for extending the connotation of the term ' Brother " 

— pp, 680-681). 

What is meant is that the property of a ‘reunited’ Brother is to be taken 
by his ‘reunited’ Brother, — not by his Wife or others — '(Smftichandrikd, p. 702), 

If one of the Reunited Coparceners dies, his property shall be given by his 
surviving Reunited Coparcener to the posthumous Son born to th© former from a 
Mother in whom signs of pregnancy had not been perceived at the time of partition : 
in case there is no such born, th© surviving Reunited Coparcener shall himself take 
the property, which shall not go to the dead man’s Wife or other relatives. His 
Wives and unmarried Daughters are to receive maintenance — {Pardsharamddhava^ 
p.^36I). , ■ ■ 

This text indicates the fact that the term ‘6/im^r’ stands for the uterine Brother 
as well as for the Step-brother — {Ddyahhdga, p. 191). 

If any one among the Reunited Coparceners dies without leaving a Son or 
Grandson, the property would appear to devolve upon his ‘Wife, Daughter, etc. etc.’ 
according to the general rule. It is to this rule that the present text provides an 
exception. The meaning is that the property of a Reunited Coparcener shall be 
taken by his Reunited Coparcener, not by his Wife or other relations. — ^The next 
sentence, ^sodarasya tu sodarak^ seth up an exception to the rule stated in the first 
sentence; the terms ^sam^rstinah'' &na '‘sarnsrstV have to be construed with this 
second sentence also; so that what is meant is as follows:— (a) the reunited uterine 
Brother shall give the share of the dead Brother to the latter’s Son ; — (&) in ease there 
is no Son or Grandson or Great-grandson of the deceased Brother, he shall take the 
property himself; — (c) in ease among the Reunited Coparceners^ some are uterine 
Brothers and some are not uterine Brothers, the property of the deceased shall go to 
the reunited uterine Brothers, not to the others — iVirarnitrodaya, p. 677). 

This text shows that in some cases, even a Step-brotbePs rights may be equal to 
those of th© uterine Brother ; if th© former is a Reunited. Coparcener, while the latter 
is not so — {Smrtitattva 11, p. 192)» 

This is an exception to the general rule propounded by Ydjnavallcya I'egarding 
the ‘Wife, Daughters, etc.’ succeeding to the property of the Sonless man. Th© 
meaning is as follows: — ^What entitles on© to inherit the property of a Sonless maii 
is th© fact of his having been ‘reunited’ with hun.—F^ynawe&'tem?, Madana &nd 
others have held the view that the present text refers to eases where the deceased 
has left no Son or Grandson or Great-grandson ; and consequently on the death of 
one such person out of a number of reunited coparceners, his property shall be 
taken by his surviving reunited coparcener, even when his Wife and other relations 
are there. — But this is open to question. In fact, the present text has no reference 
to the dead man being Sonless; if the qualification ‘Sonless’ were regarded as under- 
stood, the result would be that, of two Sons, or of a Son and a Gi’andson, — one of 
whom is ‘reunited’ with the Father, and the other is not, — ^both would be entitled to 
the same share. Hence if ‘Sonless’ were understood here as a necessay qualificavtion, 
this text could liave no bearing upon a deceased Reunited Coparcener v/ho dies 

leaving Sons. And all this would be contrary to popular usage In 

fact, the first line of the text contains two propositions : {a) The property of on© 
dying while reunited is taken by the surviving Reunited Copjarcener ; — (b) if there 
is a competition between two Reunited Coparceners, — one of whom is the uterine 
Brother and th© other the Step-brother — ^then, the reunited uterine Brother takes 
the property in question. — The words ^sodarasya tu sodaraJC (6) is an exception to 
the general rule ^samsrsfinah samsrStV (a); and th© latter words are to be taken also 
along with the former two words ^sodarasya tu sodarah\ — The second line of tlie 
text is an mdependent sentence; it refers to a case where when a Roimited Ct)parc6- 
ner has died, his Wife was pregnant, — ^which however was not pereepi^ible at the 
time, — and therefore his property was divided among his surviving Reimited 
Coparceners; — in such a case, if a Son is subsequently born, the surviving Reunited 
Coparcener (such as th© Uncle of th© posthumous Son) should hand over to that 
Son the share of the deceased. Bxxt if no such Son is born, then the surviving 
Reunited Coparcener^ should take that share for himself. — ^Here the mere fact of 
being the Son determines the right to take the share of the deceased Father, and not 
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[This text has been quoted and commented upon already, see Text 
No.1006.] ^ 

The second lialf of this text has made it clear that it is the Reunited 
Son who is entitled to the Father’s property ; whence the only right deduction 
is that it is only in the absence of the same Reunited Son, that the not-reunited 
Son can be entitled to it. It is for this same reason that it has been declared 
that 

[1067] — ‘The Son bom before partition has no right over the property of the 
Father’s share, — and the one bom after partition has no right over his 
Brother’s share ’ — {Brliaspati 25 . 18 ).*^ 


the fact of being horn, after partition among the surviving Reunited Coparceners. 
To suppose the latter to b© the determining factor serves no useful purpose and is 
cumbrous and leads to the absurd contingency that if the Son were born to ' the 
Reunited Coparcener in before partition f — ^and that fact was known 

to the Reunited Coparceners, — then, that Son would not be entitled to receive his 
Father’s property. The right view therefore is that the Son born before partition, 
even though not reunited with the Father, should receive his Father’s share from the 
Reunited XimM — {Vyavalidramayuhha,-pp, 14:1~14A). 

[After having ofiered the same explanation as the Chintdmanil — ^It will not be 
right to argue that — ‘according to the rule Paitdmakaficha pitryancha, etc., the 
property should go to all the coparcmers\ — Because that right has been set aside 
by the previous partition. — ^The conclusion, therefore, is that the Father’s share goes 
to the Sons born after the partition, — if there are no such Sons, then it goes to the 
Sons reunited with the Father; — if there are no such reunited Sons, it goes to the 
reunited uterine Brothers-; — not to the unreunited Son. — ^This is what has been 
declared by (Text No. 1006 above) — {Vihhdgasdra, 17-2-9). 

’VlTiat is meant is this : — When a member of a joint family dies, Ms coparcener 
should make over Ms property to Ms cMld; if there is no child, then the property 
goes to the coparcener himself. ‘T/ie uterine Brother will deal, etc. etc.^ ; i.e. when 
the uterine Brother has died and has left no Son or Father or Mother — [Ddyanirnaya 
7.1-10). 

Some people take this text as only elucidating what has gone in the preceding 
text {Ydjha. 2.138). — If there is a uterine Brother, the Step-brother can never 
receive the property, even though he be reunited; while the uterine Brother would 
receive it, even though he he not^reunited — {Vishvarupa), 

What has been asserted affirmatively in the preceding text {Ydjna. 2.138) 
is affirmed negatively in the present text; the meaning of which is quite clear. — 
The second line is in answer to the question as to what shall be done in a case where 
the Step-brother is reunited, and the uterine Brother is not-reunited. The meaning 
is that, even though he be not.-reunited, the uterine Brother shall take the property, 
not the Step-brother, even though ha be reunited. ‘Reunited’ is meant to be a 
qualification of the Step-brother, which is implied by the particle 'apl\ Hence 
the meaning comes to be this : — If there is a person fulfilling both the conditions of 
being uterine and being reunited, then he shall receive the property ; — ^when, however, 
the condition of being reunited is fulfilled by the Step-brother, then it is the character 
of hein.g uterine that should determine the right to the property, not that of being 
re united — {A pardrlca ) . 

In a case where a Sonless Reimited Coparcener (reunited with a Step-brother-— 
says the BdlambJiam) has died, and has left a Step-brother reunited with him and 
also a uterine Brother not reunited with him, — both these shall divide Ms property 
between themselves. The present text provides reasons for this conclusion: (1) 
the Step-brother who is reunited shall receive the property, but (2) the Step-brother 
who is not-reunited shall not receive the property (the reading being ‘'ndnyodaryo 
dhanmn horeP). By these affirmative and negative propositions, what is meant is 
that, (a) in the case of the Step-brother, it is the character of being reunited that 
entitles him to receive the property; — ^the term ^asamsr0l\ ‘not-reunited’ (which, 
in this explanation, has been construed with the first line as qualifying ^anyodaryah^, 
‘non-uterine Brother’) is to be construed with the second sentence also; which thus 
means that — (b) ‘even a person who is not-reunited shall receive the property of one 
who may be reunited with someone else and as to who is such a person, the answer 
is that it is the '‘sodmyah \ the uterine Brother. WTiat this sentence declares is that 
the character of being the uterine Brother is the reason for the property beiog taken 
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[This also has been quoted above as Text No. 1007 above, where 
see notes.] ■ 


by the nteriae Brother who is not-feunited.-~--ThB term 'asamsrsU\ which has been 
ah'eady taken with ^sodaryaV (the uterine Brother) is to be taken again also with 
the next sentence, which has qualifying oneborn of another Mother); 

and with an ‘em’ added, this last sentence would mean that ‘the Step-brother alone 
shall not take the property k Thus through the force of the particles ‘ api ’ and ‘cw % 
the meaning comes to be that in a case where the uterine Brother is not-reunited 
and the Step-brother is reunited, the property is to divided between the two ; because 
each of the two persons fulfill one of the two conditions of the title [the uterine 
Brother fulfilling the condition of being and the Step-brother, that of being 

reunited}. — ^This has been made clear in Manu (9.210-212) — {Mitdksard), 

[The BdlambJia,0, in setting forth the final conclusion, reproduces the remarks 
of Madnnapdrijdta, on the Text ISTo. 1065.] 

In a ease when the uterine Brother and the Step -brother are both reunited 
with the deceased, the property of the deceased shall go to the former, not to the 
latter. The second line supplies the reason for this: when a Reunited Coparcener 
has died leaving no Son or Wife or Daughter, etc., his property shall be taken by his 
uterine Brother, even though he be not among the reunited coparceners of the 
deceased; and so long as even such a uterine Brother is there, the Step-brother shall 
not receive the property. — ^Even when both, the uterine Brother and the Step- 
brother, are reunited, the prior claim of the uterine Brother is to the comparative 
nearness of his relationship to the deceased.— -The particle ‘api cha' is meant to include 
what Vashistha has said to the effect that^ — ^‘ so long as an undivided uterine Brother 
is there, the property shall not go to the Wife or other relations of the deceased — 
In these two texts of Yajdavalkya, the particle ‘iff’ has been repeated three times, — 
the first precludes the Wife and others from the inheritance, the second- precludes 
such reunited coparceners as the Uncle and the rest, and the third precludes the 
notion that the undivided Step-brother is not entitled to the propei'ty — (F'7ra- 
mitrodaya-TiJcd on Ydjhavalkya). 

What this text means is as follows : — even though reunited, the Step-brother 
does not receive the property if a uterine Brother is there, even though iwt-reunited ; 
while among the uterine Brothers, he alone shall receive it who has been reunited, 
not any other, — ^notwithstanding his wieHne character, . . . . When however 

there are no uterine Brothers at all, the property shall go to such Step-brothers 
as have been reunited.., not to others— (MedMriif/ri on Manu 9.212). 

This text lays down what is to be done in a case when one of the Eeunited 
Coparceners has died, leaving one uterine ’BvQth.&j: not-reunited with him, and a Step- 
brother reunited with him. — (1) The first sentence is ^ndnyodaryo dhanam haret 
asamsrstV, ‘the Step-brother shall not take the property if he has been not -reunited’ ; 
and this proposition asserts that the Step-brother can take the property only if 
he has been reunited. — (2) The term ^asam^srstV, ‘not -reunited’, has to be construed 
also with what follows, so that the meaning of the second sentence would be that 
‘ even one who is noUreunited may take the property — who is that person ?— the 
answer is ^sodaryaJC, ‘the uterine Brother’. This second sentence asserts that a. 
person who is not-retmited may take the property if he fulfills the condition of being 
the uterine Brother. — So that both the persons, — the Step -brother fulfilling the 
condition of being reunited, and the uterine Brother, fulfilling the condition of being 
uterine, — fulfilling the conditions precedent to the taking of tlie property, both of 
them are entitled to receive it. The reading ‘^ndnyoda.ryo dhanam haret ’ is not satis- 
factory ; but it gives the same sense — {Vivddaratndkara, pp. 604-605). 

In a case when the Step-brother is reunited and the uterine Brother is not- 
reunited, both of them shall share the property. The first sentence is ^anyodaryah 
samsrsU san samsrstl dhanam ‘the Step-brother, if reunited, shall receive the 

property of the Reunited Coparcener’;— the second sentence is ^ ncmyodaryah 
asamsrsfh dhanam haTet \ ‘the Step-brother who is noUreunited shall not receive the 
property so that the idea is confirmed that what entitles the Step-brother to receive 
the property is the fact cf his being reunited.— Yho term ^asamsrsfi \ ‘not -reunited’, 
is to be construed both ways; so that we also get the statement that — ‘tlie uterine 
Brother, even though mUreunited, shall take the property’. — The clause ^ndnya- 
indtrjdh^ represents the third sentence, which means that — ‘among unreunited 
Coparceners, other than the Father, it is the uterine Brother aloiie that can take 
the property, not any one born of different Mothers. — Seme people read 'ndnyo- 
daryo dhaimm haret ’ : but the meaning remains the same — ( V ivadackandra 25.2-6). 
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The following might be ■arged— ~*If snch be the law, there in a case 
where a man has become separated from his Sons, Bsiid then reunited with 


(a) ^ Anyoda.ryah\ the Step-brother,— if reunited, shall take the property; — 
(5) the Step-brother, if ^wt^reunited, not take the property. — The sentence 

beginning with ’’ anyodaryah'^ and ending with ‘‘asamsrstV moo^n^ that ‘wdiat makes 
the Step-brother entitled to receive the property is the fact of his bebiy reunited. 
The term ‘not -reunited’ is to be construed both ways,— so that the next sentence 
we obtain is ^asamsrsti api chddadydt sodaryajy, which means that — ‘even though 
not-reunited, the uterine Brother shall take the property.’ This means that what 
makes the tmreunited uterine Brother entitled to receive the property is the fact of 

his being uterine The meaning of the last clause— 

is that "in a case when the uterine Brother is not-reiinited, and the Step-brother is 
reunited, the uterine Brother shall receive share in the property by virtue of being 
the uterine Brother, and the Step-brother also shall receive a share by virtue of his 
being reunited — {Madanapdrijdta, pp. 676-677). 

The first line refers to cases where the deceased has left a uterine Brother — 
{SmTtichmidrikd, p. 703). — It goes on to set forth the explanations provided by 
the Mitdksard and the Madanapdrijdta and then proceeds to continue it as follows : — 
The meaning that has been deduced with great ingenuity is not expressed by the 
words at all. The most reasonable way is to take the texts of Manu and Y djnavalkya 
in their ordinary sense and to recoireile them by taking them as pertaining to different 
topics ; MamCs text being taken as pertaining to cases w^bere there are both moveable 
and immoveable properties, and Y djnavalkyai s text as pertaining to cases where 
there is moveable property only, or immoveable property only — {Smrtichandrihd, 
pp. 705-706). 

. The Step-brother shall receive the property of his Step-brother if he has been 
reunited with him, not, if he has been not-reunited. — ^The uterine Brother may 
receive the property of his uterine Brother, even though he be noUreunited, and 
the property shall not be taken by the reunited Step-brother only — {Pardsha/ra- 
mddhava, p. 362). — Some people explain the second line as follows: — ‘In a case 
where there are reunited Step-brother and unreunited uterine Brothers, the property 
shall be taken by the unreunited uterine Brothers, not by the Step-brothers, 
even though reunited; Manuks text (9.211) — ^which lays down that the Reunited Step- 
brothers and the imreunited uterine Brothers are all entitled to share the property, 
— should be taken as applying to cases where there are both kinds of property, 
moveable and immoveable ; and the text of Ydjnavalkya (the present one) as applying 
to eases when there is only moveable property or only immoveable property. — 
People may accept which of the above explanations they think proper — {Para- 
sharamddhava, p. 363). 

What is meant is that the Step-brother, if reunited, should be the first to receive 
the property, — ^not that he alone shall take it. The question arising as to whether 
while receiving it first, he shall preclude the uterine Brother, or he shall share the pro- 
perty with liirn, — the answer to this is given in the second line, the meaning being that 
‘the 'uterine Brother, even though not-reunited, shall receive the property, and it 
is the Step-brother who will get it, only if re%mited\ — ^Wliat is meant is that the 
property is to be shared between the unreunited uterine Brother and the Reunited 
Step-brother. It is with this view that the author has used the terms "api-cha\ — 
Some people have taken this text as amplifying what has gone in the preceding text. 
— But this is most improper. As in that case, what was intended to be said having 
been already said in the present text, the preceding text would be entirely super- 
fluous. In reality, what the present text means is as follows *. — (a) That Step-brother 
'who is reunited is to take the property, even when there is a uterine Brother who is 
not -reunited; {b) the Step-brother shall not take it', if ,he is not-reunited\ Then the 
question arising regarding the rights of the uterine Brother, the answer is given 
in the second line”: — ‘(c) Even though not-reunited, the uterine Brother shall 
receive the property, and the reunited Step-brother shall not take the whole of it ; it 
shall bo shared by both. This is exactly what has been declared by Manu (9.212) — 

{Ddyahhdga, pp. 193-203), . , r. » v i 

What is stated here is that, in a case where there is a reumted Step-brother and also 
a uterine Brother, the property shall be shared by both. The term "ascinisrstV is 
to be construed both ways; as also the term ^ samsrstah (what is read for sodarah ) 
which latter term means Brother^ in the first sentence, and "reunited" in the 
second sentence (qualifying " anyamdtfjah"). An "eva" has to be understood after 
"anyamdtrjah". — ^The meaning thus comes to be as follows: — {a) ‘The Step-brother 
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Ms Brother , — he does not beget any other Sons, and dies, his property 
would go to the reunited Brother, not to his Son who had been separated 
and not reunited.' 


shall receive the property if he has been reunited; (h) the Step-brother shall nM receive 
the property if he has been not-reimited; similarly, (c) the uterine Brother shall 
receive the property even when not-reunited, much more when reunited ; 
and (d) even when reunited the Step-brother alone shall not receive the property, he 
shall share it with the uterine Brother, even when the latter is not-reunited \ The 
upshot thus is — (a) in a case where there is an unreunited uterine Brother and a 
reunited Step-brother, the property of this deceased Soilless Brother shall be shared 
equally by them ; — (6) in case the uterine Brother also has been reunited, then he alone 
shall take the enthe property. — ^The Masculine Gender in the terms ^samsrstV and 
the rest is not meant to be significant; that is why Manu has declared the ‘uterine 
Sisters’ also to he entitled to receive the property (9.210) — (Viramitrodaya, p. 678). 

The Step-brother shall receive the property only if he has been reunited; but 
the uterine Brother shall get it even if not-reunited. — In a ease, between the 
uterine Brother and the Step-brother, where each one fulfills only one of the two 
conditions — of being uterine and being reunited, — ^the property shall be divided 
between them ; but not so when the Step-brother is not-reunited (thus fulfills neither 
of the two conditions); this is what is meant by ^sarmrsto ndnyamdtrjah'* ; which 
means that when the reunited uterine Brother is there, the Step-brother shall not 
receive the property, even though he may be reunited' ; i.e. the reunited uterine Brother 
alone shall receive the property ; as he would be fulfulling both the conditions wMeh 
would make his claims stronger than those of the Step-brother who would be 

fulfilling only one condition The view of Shulapapi Makdmaho- 

pddhydya, as expressed in his Dlpalcalilcd commentary on Ydjfiamlkya, is as 
follows: — ^Even though not-reunited, the uterine Brother shall receive the property, 
not the Step-brother even though reunited. — ^The purpose served by this text is only 
to assert the claims of the unreunited utevino Brother — {SmrtitattvaH, pp. 194-195). 

In a case when there is an unreunited uterine Brother and a Reunited Step- 
brother, the property is to be divided between them. — ^Here the terms 'anyodarya'' 
and ^ anyamdtrjah^ stand not for the Step-brother only, but also for the Uncle and 
others. If these latter were not meant, then there would be no point in including 
them under the category of ‘B.eunited Coparceners’. — ^The term 'asa^nsrsti-api' 
is to be construed both ways; and the term '‘samsrstah' (i.e. for ^sodurah') is to be 
repeated, — once in the sense of ‘reunited’ and then in the sense of ‘uterine Brother’; 
in the former case, the particle ‘ap*’ is to be understood after ^samsrstah \ and at the 
end of the text, the particle ‘em’ is to be taken as understood. — ^Thus the following 
propositions are deduced from the text; — (A) A non-uterine Coparcener — i.e. Wife, 
Father, Grandfather, Step-brother, Uncle, — shall take the property, if remnitedi 
thus what entitles the non-uterine Coparcener to the property is his retmion. — (B) The 
uterine Coparcener (uterine Brother) shall take the property, oven though not- 
reunited; Ms title resting on his uterine character. — (C) The non-uterine Coparcener 
alone shall not take the property, even though he he reunited; the property is to 
be divided between the uterine Brother (unreunited) and the non-uterme Coparce- 
ner (reunited), — one being entitled through being uterine and other through being 
reunited. This is exactly what has been made clear by Manu 9,211-212 — ~{Vyava- 
hdramayulcha, pp, 148-149). 

' Anyamdtrjah^ — a coparcener other than the uterine Brother — (Vibhdgasdra 
18.1-6). 

(a) In a ease where the uterine Brother is not-reimited and the non-uterine 
Coparcener is reunited — ^who is io get the property ? (5) In a ease where there 

is a uterine Brother and a non-uterine Coparcener, — ^both unreunited — who is to 
get it ? — These are the two questions answered in this text: (A) The meaning of the 
first half is as follows: — non-uterine coparcener is to get it only if he had been 
reunited, to the deceased; according to the previous text, the uterine Brother would 
succeed even when not-reunited; so that taking the two texts together it follows 
that in a case where there is an unreunited uterine Brother and a reunited non- 
uterine Copareener, the property is to be divided between them; but if the non- 
uterine Coparcener also is not reunited, then he does not receive the property at 
all.— ~(B) The meaning of the second half of the text is that in a case where there is a 
reunited uterine Brother, the whole property shall go to him, — ^nothing to the non- 
uterine Coparcener, even though this latter also may have been reunited — {Ddya- 
nirriaya 7.2-3), — The Law on this subject may be thus summed up ; — First of all 
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Yes ; that would be so. 

In regard to a case where the deceased has left a reunited Step-brother, 
and a uterine Brother not-reunited, — ^says Ydjhavallcya (2.139) — 

[1068] — ‘The non-uterine cojparcener, shall take the property of a non-uterine 
coparcener, if reunited, not if not-reunited ; as for the uterine coparcener he 
shall take the property, even though not-reunited; not so the coparcener 
born of another Mother.’ — [Several digests, including the Mitdksard, 
read 'sarnsrstah' in place of ‘‘sodarah’, but explain it as meaning sodarah, 
the uterine Brother ; so the meaning of the text remains the same.] 

The sentence is to be broken up and construed and interpreted as 
follows: — ‘The non-uterine Brother shall take the property of a non-uterine 
Brother, if ho has been reunited with him, not if he has not been not-reunited ; 
but the 'Uterine Brother shall take the property, even though he may be 
not-reunited^; — the reading ^?idnyodaryo dhanam liaref (in place of ^ndnyo- 
darya-dhanam haret") makes the construction easier; — "not so the Brother 
horn of another Mother^ is only reiterative of what has gone before. — ^Thus 
then, what is meant is that the source of the right of the non-utervm Brother 
over the property in question lies in his being reunitedy while that of the 
uterine Brother lies in his being uterine. 

The meaning of tlie sentence camiot be that-— ‘even though reunited, 
the non-uterine Brother cannot take the property of the non-uterine Brother’ ; 
iirstiy, because such a meaning would be repugnant to the construction, and 
secondly because the text, which is apparentlj^ based upon equity, would 
(if explained as suggested) have to be assumed as having its sole support 
in some supposed Vedic text. 

Narada (13.24) — 

[1069] — (A) ‘The share of Reunited Coparceners is held to belong to the 
Reunited Coparceners themselves; (B) in other cases, it goes to those 
entitled to inherit it; (0) in the case of those leaving no oJSspring, it 
will go to others.’ 

"'Tesdmeva^ — Le, to the Reunited Coparceners themselves, — ^Atonyathd\ 
"in other cases’ — ^i.e. where there are no Reunited Coparceners; — ^that share 
goes to "tada'mshabhdjah^ "those entitled to inherit it\ — ^that the Sons . — 
"Nirhijesu^ — ^in the case of the Reunited Coparceners dying without children, 
— "it will go to others^ — i.e. to those .not-reunited. — ^The first sentence does 
not mean that — ‘whatever was in the possession of each coparcener while 
tliey were reunited should, when so declared, be left with him, when the 
subsequent partition takes place’; — ^because, in the presence of the principle 
that during Reunion, they are all equal ovmers, such an assertion as the one 
suggested could serve no practical purpose \lit. could serve only a transcen- 
dental purpose].* 


conies the uleri}ie Brother; — if there is no uterine Brother, tlion the non-uterine come 
in; — asbetweeti the Eeimited and the Unreunited uterine Brothers, the property goes 
to the former; — as between the non-uterine Ooparcener and the unreunited 

iiou-uteriuo Co|)arcener, it goes to the former;— -as between the reunited non-uterine 
Coparcener and the unreunited uterine Brother, the property is to be equally 
iUvided; — as between the Reunited uterine Brother and the Reunited non-uterine 
Coparcener, the property goes to tlie former — {Ddyanirnaya 8.1-8). 

^ ^ Aionyathd^ — in the event of there being no Reunited Coparceners. — 
' Nirhljesu^--^tho'B.e leaving no issue. — "Itard'n'' — i.e. to those not entitled to inherit 
aiid those not reunited. — "lydE — the share should go. — ^The Fdrijdta has adopted 
the reading " atony athdnamshabhdjah^ ; but this is opposed to many authoritative 
books. 

" Atony athd, eicd — when there are Reunited Coparceners, the Unreunited Co- 
] .arreners," in the shape of the Step-brother, etc., shall not receive any share [reading 
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Shanhha [Ndmdu 13.25~'27, in other digests] — 

[1070] — ‘(A) If among (Beunited) Brothers, any one should die Sonless, or 
become a Kenunciate, the others shall divide his property among them- 
selves, — ^with the exception of the StTidhana.-~-(B) They shall make 
provision for his Wives till their death, in case they remain faithful to 
their Husband’s bed; those not doing so should be cut off from main- 
tenance, and also from that. — (C) If the deceased has left a Daughter, 
her Father’s share shaU be set apart for her maintenance; she shall 
I’etain that share till her marriage ; after marriage, her Husband shall 
maintain her.’ 

^ Others^ — ^i.e. his Reunited Coparceners . — ^ Those not doing so^ — i.e. 
those not remaining faithful to the Husband’s bed, i.e. becoming unchaste. — 
‘'Froyn thaf — i.e. from the Strldhana; the meaning thus is that in the case 
of unchaste Widows, it is not only their maintenance that will be cut off, their 
Strldhana also shall be taken away from them. — ^The ‘Daughter’ meant here 
is one who is not married ; hence the meaning — it is necessary to maintain her 
and do everything for ending with her marriage.* 


adopted ‘ ’]. — In cases where all the Reunited Coparceners are children, 

the property shall go to others, — ^i.e. to such unreunited Coparceners as the Step- 
brother and others — (Smfticlmndrihdi 706-707). 

^Nir'bljSsu ^ — ^without children . — ^Itardn iydt ^ — it should go to persons other 
than those mentioned. — ^The re-partition among Reunited Coparceners is to be 
done by means of the ‘throwing of the dice’ — {Vibhdgasdra, 18.1-7). 

Tesmneva — of the Reunited Coparceners only; — ^atoyiyathd ' — in the absence 
of Reunited Coparceners; — ^ amshabhdjah \ — the Son and others. — ^The meaning is 
that if the Reunited Member has no issue, his share shall go to others — {Ddya- 
nirn^^ya 22,2-1). 

* This refers to cases of ‘Reunion’ — {Smrtichandrikd, p. 681). — (B) and (C) 
lay down what is to be done for the Wives and Daughters of the Reunited Coparcener. 
The other Reunited Coparceners shall perform the Daughter’s marriage and maintam 
her till then — {Smrtichand/rikd, p. 702). 

(A) lays down the right of the Brothers taking the property of a dead Brother, 
even in the presence of his Widows. But this refers to the case of Reunited Brothers ; 
hence there is nothing in this that could be regarded as contrary to what has been 
declared by YdjnavalJcya regarding the Wife’s prior claim to the property of her 
childless Husband — (Pardsharamddhava, pp. 353-356). 

(B) The ‘Wives’ meant here are those who are chaste, but are not keeping the 
vows of the Widow. According to the Pdrijdta however, the ‘Wives’ meant here 
are those belonging to the same c^te as the Husband. — •Itardsu* — i.e. those not 
faithful to the Husband’s bed. — ^ Asanishardt' ; — i.e. she shall receive as much of 
the property as may be required for all the sacramental rites ending with marriage, 

the Kalpataru — {Vivadaratnahara, 

On the death of a Reunited Coparcener, such of his Widows as are chaste shall 
receive maintenance. — 'Itardm ^ — those that are unchaste. — ^ AchchMndydP — cut 
off. — ^Daughter’ — ^unmarried. — ' Asamskdrdt '* — till marriage — they shall maintain 
her; after marriage, her Husband shall maintain her — {Vivddachandra 25.2-10). 

^Asamskdrdt^ — everything, including marriage — {Vlramitrodaya, p. 688). This 
text asserts that even when the Widow is there, the property goes to the Brothers 
of the deceased — the Widow receiving only maintenance — {Vlrarnitrodaya, p. 632; 
also Mitdksard, p. 729). 

This refers to Reimited Coparceners — {Vyavahdramayuhha, p. 151). — ^This 
refers to a case where the deceased was either undivided or reunited — {Vyavahdra- 
mayukha,^, 139). 

This refers to such women as have been married, but not in strict accordance 
with Law — {Ddyahhdga, p. 168). 

Among Reunited Brothers, if one becomes a Renunciate or dies, then the 
other Reunited Brothers shall take his property; his Wife, if chaste, shall be 
supported; those of his Wives that are not chaste shall not be supported; his un- 
married Daughter shall be maintained till she is married — {Vibhdgasdra 18.1-11). 
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Kdtydyana — 

[1071] — ‘(a) Among Meunited Coparceners, on fhe death of one, the other 
Reunited Coparceners shall take his property; and (b) among Separated 
Coparceners, on the death of one, the other Separated Coparceners shall 
take his property; — those receiving the pro^Derty in either case being 
such as are entitled to inherit the property of any one among themselves 
who may die childless,’ 

It has been declared here that, ‘on the death of one the other takes his 
property’; to this a, qualifying clause has been added — 'the persons taking the 
property must he such as are entitled to inherit the property of any one among 
themselves ivho 'tnay die childless^ ; is they should be persons entitled to 
receive the share of anyone else who may die without issue. 

The upshot of the Law on this subject is as follows: — (a) If a Reunited 
Coparcener dies, — cleaving either a Son bom after the previous partition, 
or a Grandson, or a Great-grandson,— these latter shall receive his share 
in the property ; — (b) in ease there is no Son or Grandson or Great-grandson, 
the property goes to such a widow of his as may be fully equipped with all the 
qualities of chastity and entirely free from all eight forms of ‘intercourse’; 
the other Widows, if chaste, shall be entitled to maintenance, not to a share 
in the property; — (c) as for the Daughter of the deceased, she shall be 
maintained and all her sacraments endjng with marriage shall be performed 
with the property left by the deceased; — (d) the Father of the deceased 
shall be maintained like the chaste Widow; — (e) in the absence of all these, 
the entire property of the deceased shall go to the other Keunited Coparceners ; 
(/) if among the Reunited Coparceners there are uterine and non-uterine 
members the property goes to the Bexmited uterine (Brother) ; — {g) if the 
only Reunited Coparcener is a non-uteriM member, and there is a uterine 
Brother (who is not-reunited),—thjdn both of these share the property 
equally; — ifh) if of these two (uterine and non-uterine) only one is there, 
then that one receives the property ;— (i) among Reunited Coparceners, if 
any one has acquired special property through Learning and other means, 
after the Reunion, — it shall be shared by all ; though, normally, such property 
is impartible; but the acquirer shall receive two shares, the other Reunited 
Coparceners receiving one share each.* 

In the Prahdsha, we have the following text: — 

[1072] ‘In the ease of immoveable property, and in the ease of property 
ill the shape of bipeds (slaves),— even though the property be self- 
acquired, there can be no giving or selling without the consent of all the 
Sons.’t 


^'Nirbija, etcd — i.e. they are so related to each other that if anyone dies 
childless, the other will take his property— (F^tM^fasdra 18.2-3). 

f In regard to immoveable property,— sjacestreX as well as self-acquired — on© 
is subservient to the Son and others and the Father’s ownership is not absolute — 
{Mitdksard,p. 611 and Vlramitrodaya, 

Wiiat is forbidden is [the giving and selling — {Ddyabhdga, p. 35), — ^not enjoy- 
ment (Vyavahdramayukha, p. 91). 

This text refers either to the property of Reunited Coparceners or to Joint 
Property in geyieral; as it is only in regard to these that the Father is not free to do 
what he likes. — All that is meant is that such giving or selling is not commended — 
{Vibhdgasdra lO.l-lO). 

In a ease where the ancestral property had been lost and has been recovered 
by the Father by drawing upon the Joint Property, — the Father cannot dispose 
of that property without the consent of his Sons. 'Arjitam^ here means recovered 
by himself— (jDdyam>^2/<* 18.2-1). 
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[1073] ‘Those that are born, those that are unborn, those that are in the 
womb, — all these require a living, not the right to give or sell.’ 

The following is an exception to the above — 

[1074] ‘Even a single Coparcener can give away or mortgage or sell 
immoveable property, in times of distress, for the sake of the family; 
specially for a pious pvnpose.’ 

That is to say, even a divided member of the family may give 
away or sell even immoveable property, in times of distress involving the 
whole family, — or for such pious purposes as the marriage of girls and so 
forth.* 

in other digests) — 

[1075] ‘Divided or im divided, all Coparceners are equal, in regard to 
immoveable property; and no one person among them has the right to 
give, mortgage or sell it.’ 

What is meant by this is that when certain Coparceners have become 
separated, and in regard to any property if it is doubtful whether or not it 
has been divided, it is advisable, for the removal of this doubt, to secure the 
consent of the separated Coparcener also."^ 


While the Sons or Grandsons or Brothers — forming members of a joint 
family — are minors, and as such, not in a position to accord their consent to any 
transactions, — if some calamity happen to overtake the whole family, — or if it 
becomes necessary for the purpose of supporting the family, or for the purpose of 
performing certain obligatory ShrdddJias and other rites, —even a single Coparcener, 
— ^who is qualified to do it, — may give away or mortgage or sell immoveable property 
— {Mitakaard, %1\), 

Even though the man has been separated from his Coparceners, — and the 
property is an immoveable one, — if there is a calamity upon all Coparceners, 
— or a Daughter of one of the Coparceners has to be married, — ^then for meeting 
these cases, even the divided Coparcener may give away or sell the immoveable 
property — {Vihhdgasdra 

t ‘ Adhamana ’ is mortgaging^ This refers to cases where the Coparceners have 
found it difficult to make an exactly equal division of the immoveable property 
and have therefore agreed to divide its produce year after year^ — (Bmfticfiandrikd, 
p. 716). 

The text should not be taken to mean that any indi\'id.ual Coparcener has 
no right to sell or mortgage or give away the property mentioned. Because the 
‘ownership’ — ^which consists in being entitled to disposal — is there, as in the case of 
all other property. What the text means is that — ‘if a Coparcener, on the strengtli 
of his ownership, were to sell, or mortgage or give away the property to an 
undesirable person, he would injure the whole family and thereby incur sin’; it 
does not mean that the transaction itself would be invalid, — {Ddyabhdga, p. 34). 

The case contemplated here is one in which the ownership of each Oopareener 
extends over the entire property, it is for this reason that the giving, etc. of it by 
any one without the consent of others has been forbidden ; — ^when it is done for 
the individual’s personal benefit — {Smrtitattva II, p. 164). — In cases where the 
Coparee,ners have been separated, but their individual shares in tlie property have 
not been specificaUy allocated, the property remains, to that extent, joiM;" and it 
follows from this that no single Coparcener has the right to sell or mortgage or 
give it away. When the property has been definitely partitioned a:ud the shares 
specifically allocated, the said transactions would be perfectly \-aiid in rogai-d tt> 
those shares. In reality, however, even in the case of separated Coparceners, the 
obtaining of the consent of others would serve the purpose of sto]>ping any disputes 
that might otherwise arise in regard to the property;— this eonse.nt, in this case, 
standing on the same footing is the consent of neighbours and kinsmen — 
{SmrtitaUm II, p. 175). 

[After quoting the opinion of the Smrtitattm '] — This same appears to be the 
view of the Mitdksard also, which has defined ‘Partition’, as ‘the allocation 
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There is the following declaration- — 

[1076] ‘Land passes (from one person to another) under six conditions: 
(1) the consent of the village, (2) the consent of paternal relations, 
(3) the consent of neighbours, (4) the consent of Coparceners, (5) the 
giving of gold, and (6) the giving of water.’ 

Here, the consent of the village, the Coparceners and the paternal relations 
has been mentioned with a view to the making of the gift (transfer) public; — 
the consent of the neighbours is for the purpose of precluding disputes regarding 
the boundary; — and the giving of gold and water h.e,B been laid down in view 
of the following text — 

[1077] ‘There should be no selling of immoveable property; it may be 
mortgaged with consent’; — 

where there is prohibition (of selling land) ; and yet in the following text — 
[1078] ‘He who accepts the gift of land, and he who makes that gift, — 
both incur merit by the act, and are sure to go to Heaven’, — 

the giving of land has been highly commended. — ^Hence the conclusion is 
that, even when selling (land), one should make gifts of gold and watery so that 
the selling also becomes an act of gift, — ^This is what is meant by the 
Text No. 1076 above (where the giving of gold and water are laid down).* 


of the ownership of an individual Coparcener over one part of the property which 
consists of several parts over which extends the ownership of several persons’. 
The question for consideration is — ^Does the ownership of the owners over a 
number of articles constituting ‘Property’ extend over each particular article 
severally or over all of them collectively ? We hold that it extends over every one 
of the articles severally — ( Viramitroda/ya, pp. 549-560). — ^Though it is well loiown 
that no single Coparcener has the right, with the consent of others, to sell or mortgage 
or give away any part of the joint property of any kind,— yet it has been reiterated 
here with special reference to immoveable property, with a view to indicating its 
special importance. — In the case of wndtVided Coparceners, it is just possible that 
after the lapse of some time, doubts might arise as to their having been separated 
or joint before a disputed transaction; and for the settling of this point, partition 
would have to be proved by witnesses and other means. If, therefore, the consent 
of the Coparceners has been obtained, the transaction becomes validated for all 
time — {Viramitrodaya, -p, 

The text prohibits the selling, etc. by non-separated members of a joint family 
— (Ddyanirnaga 

* The consent of the ‘village’ has been held to be essential in view of the 
inj miction that ‘the acceptance of gifts should be done openly, specially in the case 
of immoveable property’; and it is meant for the purpose of making the transaction 
widely known (and irrevocable); it is not meant that without such consent, the 
gift is invalid. — ^The consent of ‘neighbours’ is required for the purpose of removing 
ail disputes regarding boundaries. — ^The necessity of the consent of ‘relatives’ 
has been already emphasised. — "’Ey giving gold and water — ^The selling of immoveable 
property having been deprecated, and its giving away having been commended, 
whenever such property is sold, the selling should be in the manner of a gift, and 
as such it should be aeeompamed with the gift of gold and water — (Mitdksard, p. 612). 

After the property has been partitioned, the consent of the Coparceners to any 
gift that may be made is required only for the purpose of setting aside all doubts 
regarding the boimdaries of divided and undivided property; and it is necessary in 
the same manner as the consent of the village, neighbours and the rest. — ^Ddydda^ 
here stands for the Daughter'' s Sons, etc., the paternal relations — 'JndtV — Shaving 
been mentioned separately. — ‘Gold and water ^ — even when land is sold, the selling 
should, in the manner of gifts, be accompanied with the giving of gold and water; 
— says Vijhdneshvara — {Smrtitattva II, pp. 166-167). 
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Sectiok (P)~— 'Pboofs oe Partition 

On this subject, ssiys Ndrada (13.36-40) — 

[1079] 'When the subject of partition is in doubt, the settlement of the 
dispute among Coparceners shall be founded on the testimony of kins- 
men, the deed of partition and the separate transaction of business.^ 

[1080] ‘Among undivided Brothers, there is a single (common) performance 
of religious duties; after division, each has to perform his duties 

separately. ’t 

[1081] ‘Giving and receiving Cattle, Food, Houses, Fields and acceptance 
(of mortgages), — as also Religious Acts with Cooked Food, Income and 
Expenditure, — should be understood to be separate among divided 
(Brothers). — 

[1082] ‘The acts of giving of evidence, standing surety, giving and receiving 
gifts, — may be done among themselves, by divided Brothers, not by 
undivided 

[1083] ‘Those Coparceners among whom these transactions are carried on 
should be regarded as even in the absence of a written docu, 

ment.’t 

dispute. — ‘Ddyoddndwi’— among Coparceners — in regard to 
'vibhdga\ Partition itself, — one party saying that ‘there has been no partition between 
ub \ — ^so in regard to the ^dhmma\f character — -of the Partition- — the disputant 
saying ‘all of our party has not been partitioned the decision in such matters 
sh^Jl be arrived at either ^jndtibhih ^ — ^through witnesses in the shape of kinsmen, — 
or through the deed of partition , — or by means of reasonings based upon such indica- 
tion of facts as the separate business-transactions and so forth — (Vyavakdra- 
mayuhha, -p, 132). 

The special mention of ‘Kinsmen’ shows that so long as Kinsmen are available 
as witnesses, other witnesses shall not be admitted.-~‘Kdr2/<^’— Agriculture, etc. — 
the separate carrying on of these — {Viramitrodaya, p, 176). 

' ^ ^^'Dharma^ — Vaishvadeva and other oiferings — {Smrtickandrikd, p. 718 ; also 
Vwddaratndhara, p. 607). 

Separate Agriculture and other operations and separate performance of the 
Five Great Sacrifices, etc. have been declared here to be indicative of separation — 
(Mitdksard, p. 872). 

Here the term ^bhrdtrndm^ (Brothers) stands not for Brothers only, but for 
‘members of a joint family’ in general. Hence the rule applies to all undivided 
members of a joint family, such as Father, Grandfather, Son, Grandson, Paternal 
Uncle, Kephew and so forth — {Vyavaharamayukha, p. 132). 

Every act — ^temporal or spiritual — is done with the help of property that has 
not been partitioned; hence the reward of the act accrues to all Coparceners — 
{Viramitrodaya, p. 649; and SmTiitattva U, p. 164). 

i^Grahanam ^ — acceptance of gifts. — ^The meaning is that the fact of partition 
is proved by the existence of these transactions. — ^‘Pravariante^ — ai’e carried on — 
{SmTtichandrikd, p, 1 IS). 

These are proofs indicative of Partition — (Apardrka, p. 756; and Mitdksard, 

p. sm. 

^Agama * — income of wealth. — ^Vyaya ^ — expenditure of wealth. — Such income 
and expenditure are meant here as cannot be accounted for otherwise than on the 
basis of Partition — (Vivdda/ratndkara, p. 607). 

If one Brother makes a gift and another accepts it; — or if their houses and 
income and expenditure are separately kept ; — or when a loan is advanced by one, 
the other acts as witness or surety,^~or when loan-transactions are carried on 
between themselves, — or if one of the Brothers, having bought an article for trading 
purposes, sells it to the other, ^ — any one of these transactions can be carried on only 
among divided persons; hence on the strength of these the Partition becomes proved. 
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'' yihhdgad}mTma^--~-DhaTma — -subject- — in the shape of Vihhdga — 
Partition. — those who actually saw the partition being made.- — 
" Bhagalehhya" is the Aksapatra, the Deed of Partition. — ' Prihak-Karya ^ — 
separate business — ^transactions, relating to income and exp^iditure, which 
is a condition invariably concomitant with division. — 'Dkanna ' — such 
religious duties as the Vaishvadeva-offering,~—'‘Danugrahana 7 n\ giving and 
receiving of gifts, independently of one another. — 'Fashu ' — buying and 
selling, etc. of producing of food -grains separately. — 

‘ Grha ’ — separa-te household . — ‘ Ksetm ’ — ^separate fields . — ‘ Parigraka ’ — 

acceptance of mortgage, etc. — '' Pdkadharma ' — -religious rites performed with 
cooked food, e.g. the Parvaim-Shraddlm.---'' Agarm'' — income, acquisition of 
wealth. — ‘ Vyaya ’ — expenditure of wealth. — -So also when one acts as a 
witness to the debt-transactions of the other, — or stands surety for him, — 
or if one receives gifts made by the other, — -then these two persons should 
be regarded as ‘ditJidedh 
Ydjfiamlkya (2.150)— 

[1083] ‘If there is a doixbt regarding Partition, the fact of the partition should 
be regarded as proved by kinsmen, witnesses and documents, as also 
by separate households and lands.’ 

[The other reading for ^Vibhdgasya tu sandehe^ being V ibhdganihnave 
bandJiu — ’. 

'Yazitakaih" — separate; the word being derived from the root "yu" 
which connotes Tion-mixing ; hence the meaning is that the fact of the Partition 
should be deduced from the persons having sepamfe houses and lands; that is 
to say, separate houses and lands, which cannot foe otherwise accounted for, 
lend to the presumption that there has been partition.* 


— It is not meant that all these conditions should be present before Partition can be 
regarded as proved — {Ddyabhdga, pp. 231-232). 

^Ddna^ and "grahana^ stand for the giving mid receiving of loans. These same 
are reiterated in the second text — (Vyavahdramayuhha, p. 1^^). 

The prohibition of mutual giving^ etc. among undivided Coparceners is quite 
equitable; even before the gift is made, the ownership of the recipient would, in 
this case, be already there; so that there could be no ‘giving’ or ‘receiving’ at all. — 
Similarly with giving evidence and standing surety (the interests of the Coparceners 
being identical) — {Smrtitattva II, p. 164). 

* Y autakaiy — separate — {Yivddaratndkara, p. ^(^1). 

This text explains what should be done if any one of the Coparceners denies 
the partition, — If the partition is denied, it should be proved by the testimony of 
kinsmen — i.e. the Maternal Uncle and other relatives, — or by ^ witnesses'^ ^ or ''docu- 
ments ’ that might have been executed setting forth the details of the partition. Says 
Bfhaspati — ‘When Brothers are divided, they should execute a document proclaiming 
the division and they should also have unimpeachable witnesses to the transaction’. 
— ^Qrhaksetra — yautaka'^ are separate houses, separate lands and separate marriage^ 
portions — ( Vishvarupa). 

When there is a dispute as to whether or not division has taken place, it is to 
be proved by means of Kinsmen and others; also h-y yautaka'^ — separate — chouses, 
lands, etc. 'Houses and lands' stand for all those evidences of separation that 
have been described by Ndrada (Texts 1079 et seq.) .... If Brothers and other 
Coparceners do all this publicly, they may be presmned to be separate in business — 
{Apardrka). 

The fact of the Partition may be ascertained through Jrldtis [explained by the 
Bolmnbhattl as neutral persons belonging to the same caste as the parties concerned], 
through witnesses and through documents, — ^i.e. the deed of partition; as also through 
houses and lands being separate (yautaka) — (Mitdksard). 

The fact of the Partition is to be ascertained by the Judge and others, through 
JnMis — ^paternal kinsmen, — witnesses — such as have been prescribed, — ^who would 
bring testimony to the fact of parfcition,—and documents — deed of partition; — 
^houses and lands', which are 'yautaka', i.e. belonging to each Coparcener as 
exclusively as their marriage-portions — (Viramitrodaya-Tikd on Yajfiavedkya). 
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Again (Ydjnavalkya 2.52) — 

[1084] ‘Among Brothers, between Husband and Wife, and between Father 
and Son, — ^no surety-ship, or loan -transaction, or bearing witnesses 
can be permitted, so long as they are not separated.' 

That is to say, before partition, there can be no transaction of surety- 
ship and the rest between the sets of persons mentioned. 

The following objection may be raised — ‘As between Husband _^and Wife, 
there can be no partition, — on account of the declaration of Apastambaf 
that-— ■ ■ ■ ■ ■■ 

[1085] “ There can be no partition between Husband and W^ife 
The answer to this is as follows: — Such Vedic texts as — 

[1086] ‘The Husband and Wife should instal the Fire' — ^point out that the 
performance of such specified acts, the Husband and Wife are entitled 
jointly. — Similarly, in accordance with the following texts — 

[1087] ‘One initiates the Sacrificer with the Belt and his Wife with the 
Rope’; — 

[1088] ‘The Sacrificer's Wife looks into the Butter’; — 

[1089] ‘The Sacrificer ties up the Kusha-bimdle ' ; — and so forth — 

there are a number of Shrauta acts — to be performed with the help of the 
duly Consecrated Fire (which is installed jointly by the Husband and Wife), — 
and also according to the text that — 

[1090] ‘The Smdrta rites are to be performed in the Matrimonial Fire’, 
etc. etc. — 

there are certain 8mdrta acts, like the Amsathya and other Home-o:fiermgs 
which are performed with the help of the Matrimonial Fire which is kindled 
by the Husband and Wife conjointly; — and to the performance of both these 
sets of acts, the Husband and Wife are entitled jointly. — Similarly to the 
enjoyment of the reward following from the performance of these acts, they 
are jointly entitled ; as is clearly indicated by such texts as — 

[1091] ‘In Heaven the two attain imperishable effulgence’, — 


By these the fact of partition should be regarded as proved, — also by ‘ separate 
houses and lands’ — {Pardsharamddhava^ p. 386). 

The most important witnesses are the Jndtis — i.e. the Sapindas; in the absence 
of these, other witnesses who are impartial. All these are not meant to be of equal 
impoitance; if they had been so meant then the single term ‘witness’ would have 
been sufficient — {Ddyabhdga, p. 229). 

^JndiV — ^Father’s relatives; wineasea— who are impartial. As compared with 
ordinary witnesses, the relations would be more intimate with the parties and as 
such more likely to know of the separate performance of Shraddhas and such 
other circumstances indicative of partition. — ^Lekhyena' — by the deed of partition. 
By ail these means, the fact of partition may be ascertained; — also 'yautakaih 
gihaksetraiy — by separate houses and lands — (Viramitrodayay p. 715). 

If, after the lapse of some time, some one denies the partition, the fact can be 
got at through — ^paternal relatives — ,7.vitnesses, of the prescribed qualifications. 

— ^and documents — i.e. the deed of partition; — as also through separated houses and 
lands. That is, it is to be ascertained by the fact of the parties carrying on their 
agricultural and other operations separately, and also performing this five great 
sacrifices and other religious acts separately — {Madamtpdrijdta, p, 689). 

Here Ydjnavalkya describes the means of proving the partition in the event of 
some one denying it. — ^Yautakaih^ — separate; — qualifies houses and 
lands — {Vyavahdramayukha^ p. 132). 
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wilicli appear in tlie same context. — But suoli is not the ease with such acts 
as Charity and Public Benefactions, which do not need the help of the said 
Hence there is not the least possibility of Ipastamha^s text meaning 
that ‘ there can bejio partition of wealth between Husband and Wife ’ ; specially 
as that text of Apastmnha occurs in the section dealing with the subject of 
the ‘Wife looking into the clarified butter’; and also because the said is 
followed by the assertion that — ‘by reason of their Marriage there is a 
companionship between the Husband and Wife in regard to religious acts 
and also to the rewards of spiritual merits.’ 

Says the objector— ‘ If that be so, then, as under the Adhikarmia 

on the Wife (Mlmdmsd Sutra ), it has been asserted that “there* is 

Wife’s ownership also over the Husband’s property”,— it follows that there 
would have been partition between them if there were no scriptural prohibition 
of it (in the shape of Apdstamba^s text)’. 

Not so; because, please understand that, the Wife can have no property 
at all ; as declared by Manu (8.416) that — 

[1092] ‘The Wife, the Slave and the Bon have no property of their owm.’ — 

As regards the Mlmdmsd- Adhiharana quoted, all that that does is to establish 
the joint liability of the Husband and Wife towards the performance of- 
sacrifices; and it does not set aside the declaration that ‘the Wife can have no 
property’. Because the said Adhiharariua represents a conclusion arrived at 
through reasoning and hence it cannot set aside an authoritative verbal 
declaration. 

Finally, as regards the fact that there is partition between Husband 
and Wife, it is proved by the declaration that — 

[1093] ‘Wives should be made equal sharers'" (see Text No. 880 above). — 

So says the BatndJeara.* 


* Among Brothers and the rest, — so long as they have not separated — ^there 
can be no such transactions as Loans, standing Surety, or bearing witness, for 
each other. It is in accordance with this that it may be determined whether or 
not the parties are separated. — The mention of the ‘Husband and Wife’, between 
whom no separation is possible, serves the purpose of emphasising the fact that 
among other Coparceners also, — so long as they have not separated, — there can be 
no such transactions — (Vishvarupa), 

Among Brothers, etc., — so long as their property has not been divided,— 
suretyship and other transactions among themselves is forbidden. — ^DampaM * — 
Husband and Wife. — ' Prdtibhdvya" — Suretyship; under which the person who 
guarantees the presence or trustworthiness or payment on behalf of another person 
is called the ‘Surety’. — ^The epithet 'avibhakte\ ‘so long as they are not divided’, 
applies to ‘Brothers’ and to ‘Father and Son’, — ^not to the ‘Husband and Wife’; 
as there can be no ‘ division ’ of property between these two, — the Wife being the 
owner of her Husband’s property simply by virtue of being his Wife; hence the 
property that is common between Husband and Wife cannot be divided — 
(ApardrJca). 

" Prdtihhdvyam" — Suretyship. — Among Brothers, between Husband and Wife, 
and between Father and Son,— so long as their property has not been divided, — 
i.e. prior to partition, — suretyship, bearing witnesses, and loan -transactions have 
been forbidden by Manu and others; and the reason for this lies in the fact that 
their assets are common; and in the ease of suretyship and bearing witness, 
there is a chance, under certain contingencies of their ending m the Surety 
or the Witness having to pay the amount in dispute.— This prohibition, however, is 
only in regard to such transactions being entered into without mutual consent; 
with mutual consent, suretyship and other transactions do take place between 
undivided members of the family also; after partition of course it takes place even 
without mutual consent. — An objection is raised here — ‘As between Husband 
and Wife, it is not right to speak of “division” (separation); as no separation is 
possible between them. That there can be no division of property between Husband 
and Wife has been shown by Apastamba who says— “There can be no division between 
Husband and Wife’”.— The answer to this is as follows: — The absence of division 
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Brhaspati — 

[1094] ‘Those who keep their income, expenditure,, wealth, separate and 
engage in mutual transactions of money-lending and trade — are divided 
among themselves.’ 


spoken of by Apastamha is only with reference to such acts and then results as are 
performed with the help of the Shmuta and Smdrta Fires, — ^not to all acts, nor to 
property. That such is the meaning of Apastamha' s text is clear from the fact that, 
after having said that ‘there can be no division between Husband and Wife’, he 
goes to give the reason — ‘because of the marriage -rite there is companionship 
between them in regard to acts and the consequent merit and rewards resulting 
therefrom’. The meaning of this is that — ‘because companionship in regard to 
acts, from the time of marriage onwards, is found to be asserted in the Shrnti — in 
such texts as the Husband and Wife shotdd instal the Fire, — therefore from their 
joint liability towards the Installing of Fire, it follows that their liability towards 
ail those acts that are performed with the help of that Fire is also joint; — similarly 
by virtue of such Smrtidexts as — All Smdrta rites are to be performed in the 
Matrimonial Fire — ^their liability towards all acts performed with the help of the 
Matrimonial Fire also must be regarded as joint’. — From this it follows that in 
regard to acts other than these performed with the said Shrauta and Smdrta Fires, — 
e.g. such acts as works of public philanthropy — the liability of the Husband and 
the Wife is distinct. — Then again, in regard to the reward of spiritual merit also, — 
such as Heaven and the like, — ^we find it declared that the claims of the Husband 
and Wife are joint, — in such texts as ^Divijyoti, etc.'. From this also it follows 
that in regard to their actions in the performance of which their liability is joint, 
their claims to their rewards also must be joint. But that eamiot be so in regard 
to the claims of the Wife to the reward of such acts of philanthropy as she may 
have done with the Husband’s permission. — ‘But’ — says the objector — ‘we find 
the joint character of their property also asserted in the subsequent texts of 
Apastamha \ — such as “so also in regard to the ownership of property — if during the 
Hxisband’s absence the Wife makes gifts, she is not to be regarded as a thief”.’ 
— ^True; but all that these texts show is the Wife’s ownership over the property, — 
and not that there can be no partition between her and her Husband. Because 
the meaning of the texts is that — ‘The Wife has ownership over the property — 
why? — because, if during her Husband’s absence she makes necessary gifts, feeds 
guests and so forth, she is not regarded as a thief ; and because it is so, therefore 
the Wife also has ownership over the property; as otherwise her said acts would 
involve misappropriation and theft’. — From all this it follows that there can be 
separation of the Wife’s property also; but only with the Husband’.s consent, not 
merely by her wish. This has been asserted by Ydjhavalkya himself (under Text 
ISfo. 880 above) — {Mitdksard). 

This text mentions the persons to whom loans should not be advanced; and 
in that connection forbids other things also. — '‘Avibhakti' — when there has been no 
division; — among Brothers, between Husband and Wife, and between Father and 
Son, — suretjTship, loans, bearing witness in matters of dispute, — ail this is not 
permitted — by the Sjnrtis. The particle '‘atha' is meant to include ‘Uncle and 
Nephew’ and such others; and the particle is meant to include Reunited 

Coparceners-, and the particle ‘eva’ means that the suretyship, etc. are never valid; 
the particle simply serves to fill up the metre; the particle Hu' serves to exclude 
cases where there is consent, and also where the property involved belongs 
exclusively to one of the members concerned, and is not joint. Hence in cases 
where the other member has accorded his consent, the Son can be the surety or 
witness for the Father and so forth. Similarly, even though the Husband and 
Wife may not have been separated, yet loan-transactions would be permissible on 
the basis of such property as forms part of the Wife’s Dowry, for instance — 
( Viramitrodaya~Tikd on Ydjhavalkya). 

It follows that the person advancing the loan must have been separated from 
the person receiving it — {Smrtichandrikd, p. 718). 

The term ‘mutually’ has to be added.^ — ^Though Apastamha has asserted that 
‘there can be no division between Husband and Wife’, yet, in view of the declaration 
of Ydjhavalhya himself, to the effect that — ‘If a man is dividing his property equally, 
he ^ould make his Wives equal sharers ’ — ^it is clear that Ydjhavalkya has permitted 
the division between Husband and Wife, under certain circumstances; and it is in 
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^ That is, those who carry on, among themselves, transactions of bu 5 .T.ng, 
selling, etc., should be regarded as ‘divided’ among themselves.’*' 

The method of ‘Division’ (Separation) is thus described by Ndrada 
(13.42)— 

[1095] ‘If there are several descendants of one man (who are divided), they 
are separate in the matter of the performance of religious duties and of 


this sense that we have to take the term ‘Husband and Wife ’ in the present context ; 
so that there may he no inconsistency — {Vivadaratndkara, pp, 607-608). 

'‘So loyig as they are not separated, ’ [After reproducing the discussion regarding 
Apastamha^s declaration] — It is for these reasons that in the performance of works 
of philantliropy,— which do not require the Consecrated Fire, — the liability of the 
Husband and Wife is not joint. That is the reason why, even in the absence of 
the Wife, the man is entitled to perform such acts; and there is nothing to preclude 
even an unmarried man from performing such acts — (Dvaitanirnaya, pp. 39-40). 

(a) In view of the assertion of Apastamha to the effect that ‘no division is 
possible between the Husband and the Wife, as also in regard to the rewards of 
Merit and Deinerit —-there can be no division between Husband and Wife; — and 
(h) in the section dealing with the ‘Wife’, the Wife’s ownership has been restricted 
solely to the property of her living Husband; — and (c) there is the declaration of 
the ShrdddhaviveJca that ‘ Property is common between Husband and Wife ’ — where 
‘Common’ means heloyiging to both, — ^Though all this is so, yet the fissertion 
o-f Ydjnavalkya — that ‘if the man is making an equal division, he should make the 
Wives equal sharers^ — clearly indicates that when the man is dividing his property 
among his Sons, he has to assign a share to his (Sonless) Wife also ; and it is in this 
sense that the present text has mentioned ‘Husband and Wife’. — Some people have 
held that — ‘What Apastamha has asserted relates only to the liability to such acts 
as can be performed with Consecrated Fire only’. — ^This is not right. In fact, the 
denial that ‘there is no division between Husband and Wife’ presupposes a 
corresponding affirmationi which indicates the ownership of both Husband and 
Wife over the same property. Otherwise, if the ownership of both were not there, 
there could be no possibility of Division, and hence there could be no denial of such 
possibility. — ^What is meant by Manuks text — to the effect that ‘the Slave, the 
Son and the Wife have no property’, — is that these persons are not free to spend 
without the permission of their Master — (Smrtitattva II, pp. 179-180). 

What is meant is that Suretyship and other transactions among undivided 
Coparceners have been forbidden, — and hence disputes among them should be 
settled by persons other than themselves. — As between Husband and Wife, it is only 
in matters relating to Shrauta and Smdrta rites, that their title has been declared 
to be joint; in regard to Property, therefore, division is certainly possible between 
them; a denial of this would be contrary to many texts — {Vibhdgasdra 20.1-1). 

* ' Vanikpatham’’ — ^Trade — {Apardrka,p. 757). 

'Ktistdam ^ — lending money on interest. — ‘ V arji^ikpatham^ — Trade, — ^Parasparam^ 
— goes with both '‘Kusidam^ and ‘ Vaxtikpatham^ — {Smrtichandrikd, p. 719). 

Pmasparam^ — independently of one another, not conjointly. — ^The term "prthaV 
is to be construed with the second line also, [The meaning of the text, according 
to this explanation, would be this — ^‘Those who keep their income, expenditure 
and wealth separate, and carry on separate money-lending and trade independently 
of one another, not jointly, are divided^'] — {Vivddaratymkara, p. 608). 

In the absence of witnesses and other proofs, partition is to be regarded as 
proved by such fact as money-lending, trade and so forth — {Pardsharamddkava, 
p. 386). 

The compound ^ prthagdyavyayadhandh^ is to be expounded as ‘those whose 
income, expenditure and wealth are separate’- — ‘‘Kusuiam^ — money-lending on 
interest . — ^ VanikpatJmm'' — ^Trade. — ' Parasparafn " — one Brother being the Greditor, 
another Debtor, one sells and the other buys; and so forth. — On the strength of 
these facts, which cannot be explained except on the basis of partition, partition is 
to be regarded as established — {Viramitrodaya, p. 717). 

' Vanikpatham" — trades [for ^dhana\ this work adopts the reading 'dhdna\ 
which means mortgaging'] — {Vyavahdrarmyukha, p. 135). 

Those who carry on these transactions among themselves should be regarded as 
divided; because such transactions are the only effects of Division (Separation) — 
{Vibhdgasdra 20,1-5). 
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business transactions, and while properly fulfilling all spiritual and 
temporal functions, are notin agreement in relation to business -dealings. ’ 

That is, those who have become ‘separated’, and have not become 
‘reunited’, (1) their ‘performance of religious duties’, in the shape of the 
Yaish'oaMm and other offerings, — (2) ‘business -transactions’, in the shape 
oi money-lending and the like, — (3) ‘temporal functions’, in the shape of 
supporting the family, etc., — (4) ‘spiritual functions’, in the shape of service 
and devotion, — all this they become entitled to do separately.* 

The same authority describes the effect of the said ‘Division ’ (Separation) 
in the following words — 

[1096] ‘In case they would wish to give away or sell ofi their own respective 
shares, they would be free to do all this ; as they are masters of their 
own property’^ — (iVdmda 13.43). f 


*No significance attaches to the qualification ‘descendants of one man’, 
or to the adjective ‘several’. — Prtfmgdharmdy — performing their Five Great 
Sacrifices and other acts separately. — ^ Prthahhriydh ^ — carrying on money-lending 
and other kinds of business separately. — Prihahka/rmat etc .'' — [this is the reading 
adopted by all the Digests, excepts the GMntama'^i which alone Sarny akkarma, 

eic.’] — ^having separate arrangements for the care of children, for agricultural 
operations and for other kinds of business . — ^Na chet, etc. ’ — ^if they are not operating 
jointly — {Vwddaratndkafra, pp. 608-609). 

The meaning is as follows: — If there are many descendants of one man, separated 
in several ways, — e.g. {a) performing the Agnihotra and other religious acts requiring 
the expenditure of wealth, separately; (6) carrying on agricultural and other 
temporal business by means of their separated wealth; (c) possessing separate 
utensils and other implements of work; (d) they are not in agreement in regard to 
business-dealings, and each goes on with his business regardless of the others; — 
they are independent masters of their own property — {Smrtichandrikd, pp. 715-716). 

There are several Brothers bom of the same person who are ‘divided*, this 
being understood (according to some). — ^ Pfthagdharmdh '' — ^whose dkarmaf in the 
shape of the worshipping of Devos and Pitrs is carried on separately; ^dharma^ 
does not stand for the Agnihotra and the like, as these are performed separately 
even by Brothers who are not divided. — Prthakkriydh ^ — this refers to the ordinary 
temporal acts. — ^ PrtMhkarma:gunop^dh ’ — ^those who have separate implements 
(gf-wnofi) of such acts {karma) as pounding and the like ; i.e. implements like pestle, 
mo:^r, stone-slabs and so forth . — *’Na chet, etc. ’ — they do not act with each other’s 
consent — (Vlramitrodaya, pp. 713-714). 

The meaning is as follows; — If the Brothers are so circumstanced that — (a) 
without each other’s consent, they carry on religious performances involving the 
expenditure of wealth, (6) carry on such business as agricultxire and the like which 
require separate capital, (c) they make separate profits and losses, and (c?) they are 
opposed to each other in regard to social and village matters, then they should 
be regarded as ‘divided’ (separate)— “(ApamrM, p. 757). 

Sleveral Brothers born of one Father,, when separated — (a) may perform such 
acts of public utility as cost money, even without each other’s consent; [h) may 
carry on agricultTire and such other business which require capital ; — (c) may possess 
separate pestles, mortars and other household -implements; (d) they may ignore 
each other in carrying on their business, if they are not in" agreement — 
{Pardsharamddhava, p. ZS4). 

'Dharma ^ — the Five Great Sacrifices. — ‘^Kriyd '’ — trading and other secular 
business. — ^Karmaguna ^ — working implcunents, household-utensils, etc. — when 
these are separate, it indicates that the Brothers have become ‘divided’. 

f Here sale and other transactions have been sanctioned in a general way. 
The statement of the reason — ‘as they are masters of their own property’ — implies 
that this refers to immoveable property also; as, otherwise, this statement would 
be meaningless — {Vtramitrodaya, p. 587). — If these men wish to give away or sell — 
or pledge or mortgage — their shares, they can do as they wish. If the" separated 
Brothers give their consent to these transactions, the business proceeds smoothly; 
but even if they do not give their consent, that does not vitiate the transaction. 
The reason for this is — ‘they are masters of their own property’. — That is, mutual 
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Section (Q) — Relative Importance and Authority oe Transactions 
Says Y djnavalhya {2,2Z ) — 

[1097] ‘In ail disputes greater authority attaches to the later transaction.— 
In the case of pledge, gifts and sales, however, it is the earlier one that 
, .is stronger.’^ ■ 

The ‘transactions* meant here (to be compared) are those belonging to 
■the same category, . 

It is for this reason that Brhaspati has declared as follows : — 

[1098] ‘Having borrowed money at the rate of; 2 per ■ cent, if the Debtor 
subsequently admits the rate of 5 per cent, — ^then this latter rat© of 
interest shall stand, as it was the latter to be adopted.’ 

That is, having borrowed money at the rate of 2 per cent, if the Debtor, 
on account of the exigencies of his business, has accepted the rate of 5 per cent, 
— then the later transaction is the more authoritative one. The two tran- 
sactions in tliis case belong to the same category of ‘Interest-rate’ ; and hence 
naturally the greater authority attaches to the later transaction. 

There are exceptions to this general rule: In the cases of pledge and 
the rest, it is the other way. For instance, when an article has been pledged 
for a second time, or given away for a second time, or sold for a second 
time, — all these later transactions— pledge, gift and sale — shall be set aside. — 
This is only by way of illustration ; if a thing is sold after it has been given 
away, the sale has to bo set aside, on the ground that it was done by one 
who had no ownership over it. — ^It is for this reason that we have the following 
declaration — 

[1099] ‘If a sale or gift has been made by one who is not the rightful owner 
of the thing concerned, it should be annulled; such is the rule of business’ 
— 8.199). 

[Vide Text No. 173 above.] 

Brhaspati — 

[1100] ‘In a case where there have been several successive transactions, 
each succeeding one annuls the preceding one ; hence it is the last transac- 
tion which, being stronger than the previous ones, is really efective.’ — 

consent is necessary only in regard to joint property, not in regard to what belongs 
to any one person exclusively — {Viramitrodaya, pp. 713-714). ^ 

‘Divided’ Brothers may or may not give away or sell their own shares, just as 
they please; because, being separated, they are masters of their own property — 
(Pardsharamadhava, p. 384). 

The meaning is that the Brothers, thus divided, can give away or sell their 
property without each other’s consent — (Vyavahdramayuhha, p. 136). 

^ For example, if the Defendant succeeds in proving the authenticity of 
repayment, — which is later than the Lending, — he wins the suit ; even though the 
Tiaintiff may have succeeded in proving the Lending. That is, the Plaintiff sues 
the Defendant for the recovery of a Loan, — ^the Defendant answers that he has 
already repaid it; — both parties succeed in proving their allegations, — the decree 
lies with the Defendant — (Mitdksard), — Apardrka cites a different example: The 
Creditor advanced a Loan, in the first instance, on interest at the rate of 5 per cent, 
but subsequently he reduces it to 2 per cent; — ^his claim, if decreed, is in accordance 
with this latter rate, — Vishvarupd^s interpretation of these two rules is entirely 
different; He proposes two explanations — ^^(1)^^ — (a) In all disputes, the Zas^-mentioned 
proof — that is ordeal is the strongest; (6) in the matter of mortgage, etc, the first 
— i.e. documentary evidence — ^is the strongest; — or (2) — (a) among conflicting 
documents, the latest is the most authoritative; (6) in the case of mortgage, etc. 
the earliest is the most authoritative. 
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[1101] ‘If having placed an article in Dejpos^^, one pledges the same 
subsequently, — or having pledged it, he places it in deposit subsequently, 
— or sells it, — ^in all these cases it is the later transaction that prevails.’ 

The term ''handha" stands here for transaction. Hence what is meant 
is that the preceding transaction is weaker and the succeeding one stronger. 
This rule is illustrated in the second text.— The later Pledge annuls the 
previous, Deposit; and the later Sale annuls the previous Deposit. — ’’Deposit" 
consists in merely entrustmg (the article to another man), while ‘Pledge’ 
is placing it under his influence; hence the latter is ‘stronger’; while as com- 
pared to Fledge, the transaction of Sale is still more authoritative; as it 
consists of the entire cessation of the ownership (of the previous holder); 
while Mortgage or Pledge does not bring about the ownership (of the Pledgee 
or the Mortgagee); hence this is not so ‘e:ffectively authoritative’. Hence if 
the Selling, which tends to destroy the previous ownership, is done again 
(after the previous sale of the same thing),— it is the previous sale that 
remains effective; and the reason for this lies in the fact that the creation 
of the absolute ownership (by the later sale) is obstructed by the already- 
existing absolute ownership brought about by the previous sale. — Similarly 
in the case of repledging of a thing which has been already pledged. 
As between the pledging that does not set aside the previous ownership, 
and the pledging that does set aside the previous ownership, the latter is 
the more effective. — Such is the sense of the texts. 

This is the correct explanation; and the custom too is the same — 
says the JKa^ndtoa also. 

In regard to a case where the interval between the transactions of 
Pledging, Selling and Giving away is very small, — ^and it camiot be ascertained 
which one came before the other, — the same authority says as follows: — 

[H02] ‘If the Selling, Fledging and the Acceptance of gif t harve all been 
done on the same day,— and all the three are under dispute, what shall 
be the decision? The conclusion on this point is that all the three 
transactions are valid; and the three parties concerned shall divide the 
property among themselves, in proportion to their respective shares; 
the first two in the ratio of their respective claims and the Donee receiving 
the full third part.’ 

That is, the Pledgee, the Purchaser and the Donee shall divide the 
property concerned among themselves, in equal shares. — ^The opinion of the 
Haldyndha however is that in such a ease, the claims of the Pledgee are the 
weakest, as the transaction of Pledging is the weakest of the lot. 



CHAPTER XVIII 


Gambling and Betting 
Says Maww (9.223)— 

[1103] ‘That which is played with inanimate things is Gambling, while that 
which is played with animate things is Betting,' 

^ Inanimate things' — e.g. the Dice. 

Brhaspati (26 ,^) — 

[1104] ‘When Birds, Bams, Bulls or other animals are made to fight against 
one another, — after a wager has been laid on them, — it is called Betting,' 

Mann (9.221 et seq ,) — 

[1105] ‘Gambling and Betting are public Theft and should be suppressed. 
One who does Gambling or Bettmg, or helps others to do it, — ^all 
these the King shall extirpate; as also Shudras masquerading as Twice- 
born men.’* 

Kdtydyana — 

[1106] ‘One should never have recourse to Gambling, as it feeds on anger 
and greed, leads to evil, is cruel and is destructive of people’s wealth. 
Inasmuch as quarrel is produced by Gambling, and it is like poison 
issuing from the mouth of the snake, — the King should suppress this 
potent source of evil in the kingdom.’' 

BrAaspati( 26 . 1 )— 

[1107] ‘Gambling has been forbidden by Manu, because it is subversive of 
truth, honesty and wealth. It has been permitted by others, under 
such conditions as may bring revenue to the King. It shall be carried 
on imder the supervision of the Superintendent of Gaming Houses; as 
it helps in the detection of thieves.— Such is the Law relating to 
Gambling and Betting with animate things.’ 

That is, Gambling has been forbidden by Manu, but has been permitted 
by others, for the purpose of detecting thieves; but even so, it should be 
carried on only under the supervision of the Superintendent of Gaming 
Houses, appointed by the King. 

Ydj ha valkya {2.20 Z ) — 

[1108] ‘Inasmuch as it helps in the detection of thieves. Gambling should 
be carried on under the supervision of an officer. This is to be under- 
stood as the rule regarding Gambling and Betting with animals.’ 


* According to Apardrka and Mitdhsard {on Ydjna. 2.202), and Vlmmitrodaya, 
p. 721, — all this refers to such Gambling and Betting as are not authorised by the 
King, and not supervised by the Kmg’s officers specially appointed for the purpose; 
— and also to those that are accompanied by fraud and cheating. 
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^ Ekamuhham'' — ^i.e. supervised by the King’s officer in the person of the 
Superintendent of Gaming Houses.* 

Brha$pati{%^A)-— 

[1109] 'When any one is defeated in a prize fight (Betting) between two 
animals, the owner of that animal shall pay the Bet that had been laid 
upon it.’ 

Brhaspati (26.5) — 

[1110] ‘The Wager (Bet) shall be laid openly; and persons cheating at 
Gambling shall be banished.’ 

^Glaha’ is the Gambling wager; it should be made openly, in public. 
Narada — 

[1111] ‘If a man gambles without authorisation by the King, he shall not 
get his stake, and he shall be punished. 

[1112] ‘WTiat has been staked in joke,— or without knowledge of the King — 
shall not be received by the winner; and he shall be punished. — Or, 
it may be permitted, and he may obtain the stake, but only once.’ 

[1113] ‘The Superintendent may accept from the gamblers small gifts of 
food and drink; but avoid repetition of the same.’ 

‘‘ISHyama" here stands for Punishment.--- 
[1114] ‘Those wicked men who use false dice at games, or rob the King 
of his dues, or cheat by making false reckonings, — are called Cheats; 
and they deserve to be punished.’ 

Vi^nu — 

[1116] ‘Those who gamble with false dice should have their hands cut of!; 
those who cheat at Gambling shall have their two fingers cut off.’ 

^UpadhV is cheating. — ^ Sandamsha*— the two fingers— the Thumb and 
the Index finger. 

Ydjnamlkya (2.202) — 

[1116] ‘Those who play with false dice or cheat at the game should be branded 
and banished.’ t 

Whether in a particular case, there shall be fine, or Mandiny or cutting 
off of two fingers or cutting off of hands or banishment will depend upon the 
seriousness or otherwise of the offence of the cheats at Gambling. 

Kdtydyana — 

[1117] ‘If one does not act up to the rules laid down by the King, — that 
wicked man should be despised and punished, as disobe^dng the King’s 
Commands.’ 


* The Superintendent of Gaming Houses shall have Gambling carried on at 
one place, for the purpose of detecting men of bad livelihood. For Gambling in 
an unauthorised place, there shall be a fine of 12 Panas — {Arthashdstm 3.20). 
f ^ Branded ^ — ^with the sign of the dog’s foot — ( Vlramitrodaya^ p. 721 ). 


SUPPLEMENTARY CHAPTER 

Dealing with Phkishments 
Says Manu {1 ,14: et seq ,) — 

[1118] ‘For the King’s sake, the Lord created. Punishment, which is the 
,:Lam bom of the Lord BQmself, an incarnation of divine glory and the 
protector of ail creatures 

‘It is through fear of him that all beings, moveable as well as 
immoveable, go to subserve the experiences (of men), and do not swerve 
from their duties.— 

‘To men who act unlawfully, he should mete it out appropriately, 
having carefully considered the time and place, as also the strength and 
leaning. — 

‘That Punishment is the King, the Spirit; that is the Leader and 
the Ruler; and that has been declared to be the surety for the Law of 
the Four Stages. — 

‘ Punishment governs all creatures ; Punishment alone protects them ; 
Punishment lies awake while all are asleep; the wise ones regard 
Punishment as the Latt? itself.’ 

Again — 

[1119] ‘Where the dark-complexioned and red-eyed Punishment stalks 
about destroying sins,— there the people are not misled, — ^provided that 
the Ruler discerns rightly’— (Manti 7.25). 

^Tadartham'" — for his sake.— ‘Di^rmaw’— Law, i.e. the maintainer of 
Law; the identification is meant to indicate great regard. — ^BrahmatejomayarC 
— ^incarnation of the glory of primeval Hiranyagarhha. This also is purely 
eulogistic; the object of which is God Himself. — 'Bajd^ (King) — so called 
because of his keeping the people happy {prajdranjandt), — ^Ourasah"* (Spirit) — 
because the Supreme Being resides within the heart of all beings. — 'NUd\ 
(Leader) — the Governor. — 'Shdsitd^ — ^Ruler; one who keeps people within 
the sphere of their appointed duties, — ^JdgartV — (lies awake)— so called 
because it serves to suppress thieves and other evil-doers, in the way in which 
men fully awake do. — Wherever the dark-complexioned and red-eyed 
Punishment — ^i.e, the Presiding Deity of Punishment — ^is functioning, there 
tile people prosper; — ^provided that the Euler — ^the person Governing- — 
^discerns rightly. 

Again — 

[1120] ‘Ptuiishment can be administered by one who is pure and true to his 
. -word, and acts according to the Law, has good assistants and is wise’ 
— {Manu 7.81). : . ‘ 

‘They declare that King to be the just Governor who is truthful of 
speech, acts after due consideration, is wise and knows the essence of 
Virtue, Pleasure and Wealth’ — (7.36). 

‘Punishment cannot be justly administered by one who has no 
assistant, or who is demented, or avaricious, of undisciplined mind, or 
addicted to sense-objects’ — (7.30). 
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‘The King who metes out Punishment in the proper manner prosperi> 
in respect of his three aims; he who is blinded by love, unfair or mean 
is destroyed by that same Punishment’ — (7.27). 

‘Punishment, which is a tremendous force, hard to be controlled by 
persons with undisciplined minds, destroys the King w’ho has swerved 
from duty, along with his relations’ — (7.28). 

‘Then it will afflict his forts and the kingdom, the whole world 
along with animate and inanimate things, — as also the sages and the 
deities inhabiting the heavenly regions’ — (7,29). 

‘When meted out properly after due investigation, it makes ail people 
happy; but when meted out without any investigation, it destroys all 
things’ — (7.19). 

^SarmJcsyaMn\ 'acting after dice consideration' — i.e. who acts after fully 
taking into consideration the exigencies of time and place. — ^Mudhena '- — 
‘demented’; i.e. devoid of imagination. — ' Ahrtahvddhi ' — of undisciplined 
mind’, i.e. who has not studied the scriptures. — 'Kdmdturd\ ‘ blinded by love’, 
— ^i.e. doing what he wishes . — ' Vi§ama\ ' uniair' — ^i.e. behaving wrongly, on 
account of partiality. — ‘tremendous force’, — i.e. by reason of 
its sharpness. — 'Tatah'^ ‘then’,— i.e. after destroying the King along with his 
relations. — 'Sudhrtah\ ‘meted out properly — i.e. administered fairly and 
justly. 

Again — 

[1121] ‘If the King did not untiringly mete out Punishment to those who 
deserve it, the strong would roast the weaker, like fish on the spit ; — 
the crow would eat the sacrificial cake; and the dog lick the offering 
materials; the rights of all ownership would cease to exist and there would 
be a commixture among the high and low’ — (Manu 7.20-21). 

'Dai^yesu ' — deserving punishment.— — i.e, the condi- 
tions of superior and inferior would become reversed. 

Again — 

[1122] ‘It is by Punishment that all people are kept under control; for an 
absolutely guileless man is hard to find. It is through fear of Punishment 
that the world subserves the experiences of man’ — (7.22). 

‘It is only when pressed by Punishment that Devas, Dmmvas, 
QandharvaSf Rdk§asas, Birds and Reptiles subserve the experiences of 
others’ — (7.23). 

‘All castes would become corrupt, all barriers would be broken 
through, and there would be disruption in all spheres, — ^if there were 
mistakes in regard to Punishment’— (7.24), 

‘To the King who protects his people, accrues the sixth part of the 
spiritual merit of aU beings; another sixth part of their demerit also 
accrues to him if he fails to protect them ’—(8.304), 

‘When any one reads the Veda, when any one performs a sacrifice, 
when any one makes gifts, when any one worships, — ^to the sixth part of 
each of these the King becomes entitled, — ^by virtue of his properly 
protecting the people— (8.305). 

‘The Bang who, according to the Law, protects all creatures and 
strikes those who deserve to'^be 'struck,— off ets'ri .day, by.;, day,' ^ 
at which hundreds of thousands are given away as gifts’ — (8.306). 
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^Tadartham^ (in Text 1118)— for the purposes of the King as described 
in the previons texts of (in Manu 7.26) — ^what 

is meant is that if Piinishment is administered with due deliberation, it 
tends to welfare; otherwise, it brings calamity to the administrator. — 
‘ (Manw 7.24)— in the shape of pmiishing wrongly or 

not punishing at all.— the King; — ^thus what is meant is that ail 
this happens to the King who administers thus.— (blinded by 
lo've)—{Mafm 7.27) — qualifies the person administering Funishment. — 
' Bdndham\ ‘Relations’ — ^here stands for the Bon, 

Thus then- — ' . 

[1123] ‘That King in whose realm there is no thief, no adulterer, no defamer, 
no criminal, no assaulter, — attains the Regions of Indm^ — (Manu 
8.386). 

‘The suppression of these fivein liis own dominions secirPes to the King 
paramount sovereignty among his peers and fame in the world’ — (8.387). 


Thus ends the Vivddachintmnani 
by 

Mahmnahopddhydya Bhrl Vdchaspati Mishra. 
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Abandoning relations without their 
becoming outcaste — ^Fine for - — 

( Ydjfim>alhya, Manu, Shankha), 139. 

AhMsecanlya Bite— Fees at the—, 53. 

Abuse of the first kind, 106 ; — of the 
second kind, 106; — of the worst 
kind, 106; — ^Penalties for— ,106; 
— ^Apology for — reduces the fine 
{Kdtya/yana B>nd Ushanas), 107, 

Abusing a Brahmart^f For — the 
lower caste should be fined {Manu), 
107-108 ; — other than a Brahmaria — 
Fine for — (Manu), 107-108; —in- 
ferior persons — ^Fine for — {YdjUa- 
valkya), 107 ; — on being abused, 
returning the blow on being struck 
and striking an assassin attacking 
is not wrong 116, 

J!c/iarto, explained, 35-36. 

Accused should be acquitted if he 
clears himself by ordeals {Brhaspati), 
149. 

Acquisition is a lawful source of pro- 
perty, 61. 

Action performed with the consent of 
the master by a slave is valid, 73. 

Zdhihhoga (use of the pledge), 6. 

Adopted son shall get only the fourth 
part of a share if a body-born son is 
born {Vashistha)f 263. 

Adultery, 1; — classed under three 
grades, each grade explained ( Vydsa, 
Brhaspati and Ndrada), 150-51; 
— ^Punishment for — {Many, and 
Brhaspati), 151; — eases of — (Manu) , 
152; — in the inverse order (Manu), 
153. 

Adulterating things of high and low 
value— Punisl'iment for — ,120. 

Advantage is desirable even at some 
loss, 99. 

Aggressor — ^the first — is guilty and 
shall suffer a heavier punishment 
(Ndrada), 115. 

Ancestral property should not be given 
away in its entirety, 60; — which is 
undivided may be given away with 
21 


mutual consent only, 61; — when 
recovered after partition, the father’s 
wish prevails in dividing it, 175-77. 

Animals, certain to be set free, 104; 

— not to foe penalised for causing 

damage, 104-105; — should be 

caught and beaten for trespassing, 
105; — small should not be punished 
for damaging crops, 105. 

Apardrka, quoted, 138. 

Apastamha on the pimishment of a 
ploughman running away from his 
work, 76. 

Apostate from renunciation should be 
the slave of the king, 70. 

Apprentice, his behaviour towards his 
master, 68; —whatever work he will 
do, the produce thereof shall belong 
to the master, 68. 

Appropriating a house or. a tank by 
intimidation is punishable, 99, 

Articles made over to artists for repair, 
if lost, the artist should be made to 
pay the price, 43 ; — sold, if damaged 
before its non- deliverance to the 
purchaser, the seller is responsible, 
88; —not placed at the disposal of 
the purchaser, if damaged, the seller 
is to suffer, 89 ; — - when sold to one 
but delivered to another, the seller 
is to be punished, 90. 

Artisan, grades of — , 55; — defined, 
55 j — ^joint concern among the — , 
55. 

Assailant shall be made to pay the 
expenses incurred in the recovery of 
the injured limbs (Brhaspati), 114. 

Assault, verbal, 1; — physical, I; 
— ^kinds of — (Brhaspati), 106 ; — of 
the first grade, fine for (Ibid.), 110; 

— by touching another man, fine for 
(Kdtydyana), 110; — between per- 
sons of equal status (Y djhavalhya) ^ 
110; — by pulling and trampling 
upon another (Ydjhavalkya), 110- 
11; — by catching one by hair, fine 
for. 111 ; — by spitting, by urinating 
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and by breaking winds at the su- 
periors {Manu), 111; — by raising 
one’s hand against another, fine for 
{Kdtydyana and Ydj^avalkyalf 111; 
— by raising a stick against another 
(Mmiu), 111; — by sitting upon 
the same seat with a high-born per- 
son (Manu), 111; -—by raising 
gravels, stones, wood-pieces against 
another {Brhaspati), 111; — by 

raising one’s foot or a weapon 
against another { VisT^u and Ydjfia- 
valkya), 111; — by striking a man 
with bricks, stones, sticks, etc. — 
Fine for — , 112; — caused by spit- 
ting, urinating, breaking wind 
against a Brdhniana, fine for {Manu)^ 
114; — caused by catching a Brdh- 
mana by hair, legs, beard, the 
Shvdra should be fined (Ibid.), 114. 

Assaulting one another in anger by 
turning weapon {Brhaspati)^ 112. 

B 

Bail for delivery, 42, 44. 

Bala described, 35-36. 

Bdlarupa quoted, 268, 271, 284. 

Bandku — ^kinds of — , 284. 

Bargain-clincher, 90. 

Baudhdyana on the duty of the king 
as to the safety of the property of a 
man who is dead without any heir, 
51. 

Beating for disregarding a teacher or 
preceptor by certain class of people 
(Ndrada), 116. 

Betting, a head of dispute, 1 . 

Betting is played with animate things 
{Manu and Brhaspati)^ 316. 

Bhdsyahdra quoted, 103. 

BhogaldhJia Interest, 5. 

Blirgu on the means of realising dues 
from the debtors, 36; — on the 
punishment of a member for doing 
injury to the property of the Corpo- 
ration, 85; — on returning the 

purchase after it has been accepted 
by the purchaser, 92. 

Body -born son — alone is the owner of 
the property and equal to him is the 
son of the adopted daughter {Brhaa- 
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pati), 260; — shall receive the 

entire estate {Brahmapurdna)^ 263. 

Bond, 3. 

Borrowed article, 44. 

Boimdary, should be settled in the 
month of J-yestha^ 93; — trees, 94; 

— marks, 94; — hidden marks, 94; 

— to be determined by — , 94-95; 

— should not be determined by any 
one singly, 95; — if determined 
singlehanded, it should be done in 
certain special way, 95; — marking 
method of deposition by people, 95 ; 

— dykes, 96 ; — fixed by river, if any 
one disturbs, he should be fined, 96 ; 

— decision in the case where a piece 
of land has been taken away from one 
village and given to another by the 
river or the king, 96; — as regards 
other than land and fields, 97 ; 

— limit is decided by neighbours in 
certain cases, 97 ; — line trees — the 
fruits of the — should go to the two 
owners, 98 ; — demolishing is a crime 
and is punishable, 99. 

Boy above the sixteenth year of age 
is a major, 28. 

Brdhmana, rate of interest for — , 
4 ; — may take whatever belongs to 
the Shddra, 73; — should be fined 
for compelling a twice-born to do 
servile work against his will, 74; 

— shall do no mean work, 74 ; — can 
never be a slave, nor can he make a 
Brdhmana his slave, 74; — woman, 
if any one buys or sells he should be 
punished, 75; — should never be put 
to death (Munw), 113; — no corpo- 
real punishment for — (Gotama)^ 131 ; 
— the nature of punishment for 
a — {Kamhikcty Gotania, Apastamba, 
Ydjnavalhya , Shankha ) , 1 3 1-32 ; 
— his punishment for stealing {Kdtyd- 
yana)^ 132; — should be punished 
for receiving gifts from the thieves 
{Mann), 132; — should be banished 
for eating garlic, 140; — should not 
suffer corporeal punishment {Ndrada, 
Yama), 147; — should be fined for 
approaching a woman of lower 
caste (Alanu), 156; — should be 
punished for having recotirse to a 
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protected Brdhmana woman {Manu)y 
158 ; — should not foe killed {Manu)^ 
158; — should foe punished for hav- 
ing recourse to a woman of the lower 
caste {Manu), 158-59; — should be 
fined for having intercourse with a 
prostitute, 163. 

Brahmapiird^a on the cowherd’s aban- 
doning a cow in the forest, 83. 

Brandies of a tree spreading over 
other’s plot belong to the owner of 
the plot, 98. 

Breaking into the locked room of 
others is punishable {Ydjrlavallcya), 
138, 

Breaking and wrongly boring gems is 
punishable {Manu), 141. 

Bribe should not be given and if given 
for any work before should be re- 
fmided, 64; — defined by Katya- 
yanci^ 64 ; — those who live by — shall 
be punished ( YajHavalkya and Brhm- 
pati)^ 123; — punishment for taking 

— {Manu), 143. 

Brhaspall on the denotation of Debt, 
2 ; — on the recovery of loan, 2 ; — on 
the form of interest, 3; —-on the 
rates of interest, 5 ; — on the meaning 
of Hair -interest^ 6 ; — on the kinds of 
interest, 7-8, 14; — on interest on 
pot herbs, seeds, sugarcane, salt, oils, 
liquor, honey, etc., 15; — on in- 
terest on grass, wood, bricks, yarns, 
bones, skins, etc., 15; — on interest 
on pledge, 19; — on pledge des. 
troyed, 20; — on the four kinds of 
surety, 22-24 ; — on repaying loans, 
25 ; — on repaying debt when the 
father is unfit, 27; —on debts not 
valid and not-payable by the grand- 
son, 29 ; — on the repaying of debts 
by one who takes the property when 
the son is beset with difficulties, 30; 

— on the repaying of debt incurred 
for the family purposes by the head 
of the family, 32; — his explanation 
of the terms Ohhadma, Acharita 
and Bala, 35 ; — on the meaning of 
tlie term Dharma (good faith), 35; 

— on the means of realising dues 
from the debtors, 36; — on the 
means of realising the debt when the 


Principal has become doubled, 37 ; 

— on the restoration of the deposit, 
41; — on the judicial proceedings in 
realising the debt, 38; — on the 
payment of the price of the deposit 
in case the deposit is destroyed by 
the depositary, 42 ; — on the punish- 
ment of one who would misappro- 
priate articles or deposits, 43 ; — on 
the position of the purchaser of an 
article sold without ownershi|), 46; 

— on the payment of the price to the 
purchaser by the vendor who loses 
his ease, 46; — in regard to the case 
when the vendor is not produced, 
47 ; — on the mistake committed by 
purchasing from an unknown person,. 
48; — on cases where buying from 
the rightful owner also is wrong, 48 ; 

— on the share of the partner who 
saves the merchandise, 49; — on 
profit and loss if incurred through 
the act of God or the king, to be- 
borne by ail the partners, 49 ; — on 
the share of the king to the property 
of a childless dead man, 51; — ^re- 
garding the property of a trader on 
death, 51 ; — regarding the property 
of a Brdhmaifjba on death, 51; — on 
the claim of the dead man’s property ^ 
51; — on the share of the work done 
by the kinsmen of the partner when 
the latter is disabled, 52 ; — on the 
loss borne by the partner who has 
supplied defective imjjlements, 55; 

— on the meaning of the term Arti- 
san, 55 ; — regarding the share of the 
head man working jointly, 55; — on 
the share of the thieves working 
jointly, 55-56; — regarding what 
should not be given as a gift, 57; 

— on what may be given as a gift,, 
59; —on the giving away of a 
dwelling house and lands, 60 ; — on 
the validity of the gift, 61, 63; — on 
gifts which may be resumed, 65; 

— on invalid gifts, 65 ; — on the 
servant’s refusing to work after 
having agreed to work, 67; — on 
kinds of servants, 67-68; — on the 
character of an apprentice, 68 ; — on 
nature and kinds of Hirelings, 68-69 ; 
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— includes manager under Hirelings, 
69 1 — on the nature of the duties of 
pupil apprentice, Hirelings and 
manager, 69; — on rules relating to 
slavery, 74; — on the amount of 
wages, 75; — on the punishment of 
the employee if he fails to do his 
work, 76; — on the improper action 
of an employee, 78; — on the wages 
of the keeper of milch cow, 81 ; — -on 
the duty of the cattle-keeper, 82; 

— on Conventions, 84-86; —on the 
banishment of one who is against the 
Corporation, 86; — on cheating the 
State of the royal dues, 86; — on 
the share of the members of the 
Corporation, 86; — on the possession 
of a house, a shop, etc. by a man 
since the time of its foundation, 97 ; 

— on the sale of a defective article 
by the seller, 89 ; — on the time- 
limits of the articles sold, 91; —on 
the non-returning of the articles 
purchased after thorough examina- 
tion, 92; — on boundary marks, 94; 

— on determining the boimdary 
singlehanded, 95; — on the meaning 
of the term Fath, 98; —on the 
cultivating of the lease-land, 100; 

— on beatiug the animal for tres- 
passing, 105. 

Brother, the most capable shall be- 
come the head of the family after the 
death of the father {Ndrada), 111; 

— if acquires a property depending 
upon the joint property that shall be 
equally divided among all the 
brothers {Vydsa)^ 187; — engaging 
himself in the business of the family 
should be enriched by other brothers 
by presenting food, clothes, con- 
veyance (Ndrada), 189;— ^out of 
their own shares shall perform the 
sacramental rites by the brother in 
the absence of the paternal property 
(Ndrada), 194; — addicted to evil 
deeds are not entitled to inherit 
father’s property {Manu), 198 ; — en- 
gaged in maintaining the family of 
another brother shall get the share 
in the wealth acquired by the latter 
(Kdtydyana and Ndrada)^ 219; — is 


to share the property of a man who 
dies without a son or a wife and in 
his absence his mother and then his 
father shall obtain it {Paithmam)^ 
282; — uterine, shall take the share 
of the reunited coparceners in their 
absence, 290; — uterine, reunited 
brothers and cosanguineous sisters 
shall divide the property equally 
(Manu)^ 291-93; — Divided — acti- 
vities of — , 306-307. 

Building house on land belonging to 
another and paying rent, 79. 

Buyer and seller may return or take 
back the bought or sold articles 
within ten days, 89. 

Buying a thing from an unknown man 
is a mistake, 48. 

C 

Calling for help without any reason — 
Fin© for — , 138. 

Capital punisiiment for killing another 
man {BrhcLspati), 112; — for breaking 
into a store-house, armoury, temple 
( Manu), 1 26 ; — for misappropriating 
the royal dues, 144; — for one who 
not belonging to the royal family 
aspires to the kingdom 144; 

— for imitating a king, or too much 
addicting to amusements, 144; — for 
those who are addicted to sports 
reserved for the king, or for talking 
ill of the king 144; 

■■ — for forgers of Royal Edicts, for 

■ bringing . false charges against the 
State , and for slayers of Brdkmai^m: 
(Manu), 145; — for a murderer 
{Kdtydyana and Brhaspati), 146. 

Carrying away an adorned maiden is 
punishable {YdjHavalkya)^ 155; — a 
willing maiden of inferior caste is 
not an offence (Ibid.). 

Cattle-keeper running away from his 
work should be beaten with sticks, 
76; — should be pimished if any 
damage is done by the cattle to the 
crops, 102; — and the owner both 
are faultless in certain cases, 104; 
— is to be fined for any damage done 
by the cattle to the crops of others, 
104. 
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Chaining the unchained and unchaining 
the enchained is punishable like a 
thief, 127. 

Chanddla woman — intercourse with her 
is punishable ( 166. 

ChandMa 'hsb'vmg recourse to a noble 
woman should suffer death (Ibid.); 
— willfully touching superior persons 
should be punished, 138. 

Chakra (compound Interest), 5; — vrd- 
dhi, {Ibid*), 

Cheats — described, 316. 

Ghhad/ina — explained, 36. 

Child up to the eighth year of his age 
should be regarded as still in the 
womb, 28; — is treated as a minor 
up to the sixteenth year, 28. 

Commodities should be examined just 
after the sale, 90; — should not be 
sold under certain circumstances, 93. 

Compound Interest, 7. 

Concealed property when discovered 
shall be divided equally {Ydjna- 
valhya and Kdtydyana), 240-41. 

Conditions in which a land can pass 
from one person to another, 305. 

Confession in the Court — ^by — ^punish- 
ment is reduced (Ndrada), 148. 

Confidence — Tricksters — • enumerated 
by Vydsa are to be punished {Brhas- 
pati)f 123, 

Confiscation of the property of those 
king's officers who hamper the 
business of the suitors (Manu), 143. 

Conquest is a lawful source of property, 
61. 

Consumption of metals in fire in a 
regular proportion [Ydjnavalkya), 
124. 

Controller of the Household, 69. 

Conventions, breach of, 1 ; — should be 
obeyed by all, 85; — explained, 84; 

^ when made,. 84, 

Con\’ersation with a woman for some 
good reason is not wrong {Manu)^ 
151 ; — in a solitary place is a crime 
{Ibid.), 152, 

Coparceners are all equal in regard to 
the immoveable property {Manu and 
Vydsa)^ 304; — can singly mortgage 
or sell immoveable property in 


distress for the sake of the family, 
304. 

Corporation — advisers of, 84 ; — of the 
inhabitants of the village, 84; — a 
member of the — is punished by the 
king for misappropriating the pro- 
perty of the Corporation, 85; — a 
member going out on the business 
of — shall make over to the Corpora- 
tion whatever he obtains, 86; — the 
share of the members of — , 86; 
—capital of the — , 87 ; every member 
of the — shares in all its assets, 87 ; 

— of traders, 87. 

Corporeal Interest, 7. 

Corporeal punishment, 42-43; — for 
certain class of people {Kdtydyafia)^ 
116; — for using false scales, weights, 
measures, etc. {Shanklia), 120-21; 

— for deceiving people by wearing 
staff of religion dishonestly {Brhm- 
pati)f 1 23 ; — for dealing fraudulently 
with gold and selliug improper meat 
{YajHamlkya), 123; — for stealing 
gold, silver, gems (Shanhha and 
Visnu), 128-29; — for those who 
acquire the property of thieves 
{Ndrada), 131. 

Counter-deposit, 44. 

Cow left without the keeper, the fault 
lies with the owner, 104. 

Cow grazing at night or during day, 
the owner is to be fined, 102. 

Cowherd is to be punished if he aban- 
dons the cow in the forest, 83. 

Credit, 2. 

Creditor, 2-3, 5, 7, 12, 17-25; —a 
Brdhmana, dying without any issue, 
34; — should be fined in ease he 
makes the debtor do some mean 
work for his debts, 36 ; — should be 
pmiished for using force without 
takuig recourse to other means to 
realise his debts, 36; — should 
approach the king and prove his 
claims after which the kiug should 
make the debtor to pay the dues and 
take himself the twentieth part of the 
claim, 39 ; — loses the interest on the 
debt if he does not demand it after 
the due date, 55; — may make the 
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debtor to work for him ia liquidation 
of his debt, 71. 

Crime differentiated from theft, 136; 
— forms of — {Ndmda sxid Manu), 
136; — getting a — committed by 
another person or inciting some one 
to commit a crime, both are punish- 
able {Ydjnavalhya), 147; —those 
who help a man to commit a — 
should be punished variously {Kdtyd- 
yana), 147-48. 

Criminal of the highest degree even 
when purified by the punishment 
should not be permitted to asso- 
ciate with the people, 137;— should 
not be let loose, 146; — described, 
146. 

Crops unfenced if damaged by cattle 
the keeper should not be punished, 
102 . 

Cultivation of waste-land— rates there- 
of, 100. 

Cultured people on interest on grains, 
17. 

Cutting off the limb of a low-born man 
with which he hurts a superior 
person of the three higher castes 
{Manu), 113-14. 

Customs Duty according to Vashistha, 
122 ; — is fixed at the twentieth part 
on merchandise and at the sixth part 
on fruits, medicines, meat, honey, 
etc. 122. 

Custom-House — for evading a — the 
entire stock of the trader is confis- 
cated {Visnu), 120. 

D 

Dahsa on the duty of a king towards an 
apostate from renunciation, 70. 

Damages for crops consumed by cows 
should be paid by the owner of the 
cow, 104. 

Damaging of a water-drinking booth 
is punishable {Mami)^ 130; — the 
goods of others — for — the culprit 
shall pay the value equal to the loss 
{Manu), 137. 

Dancers — rules relating to their share 
in their joint work, 55, 

Daughters are entitled to the mother’s 
property, 170; — of invalids should 


be supported till their marriage 
{Ydjnavalkya), 201; — of the 

daughters should also get something 
out of the property of their maternal 
grandmother, 232; - — share among 
themselves the mother’s toilet ar- 
ticles or marriage presents (Fa- 
sMspha), 236; — is equal to the son 
(Manu), 269; — shall inherit the 
property in the absence of the son 
{NdradaQ,n.dBrhaapati), 269-70; — to 
inherit the father’s property — 
Qualifications of — (BrJiaspati), 270; 
— unmarried should take the 
property if her father dies sonless 
{Parmhara), 271; — in the absence 
of the — property of a sonless person 
goes to the mother, 271 ; —her son is 
entitled to inherit the property of 
his mother and maternal grand- 
father (Brhaspati), 272; — her son 
shall offer cakes to his mother’s 
father also, 272. 

Ddydda stands for the son alone, 
according to some, 62. 

Dealing dishonestly with common pro- 
perty is punishable, 139. 

Death penalty for a Brdhmana should 
mean tonsure, 158. 

Death punishment for one who vio- 
lates an unwilling maiden (Mantfc), 
153. 

Debt, recovery of — 1: — meaning 
of — , 2 ; — payable and iion-payable, 
2; —payment of—, 22; — the man- 
ner of repaying. — ,25; — repaying 
of . when the father has contracted 
conjointly with others, 27 ; repaying 
of — when contracted by members of 
the joint family, 27; — to be repaid 
by descendants up to the third 
generation, 26; — to be paid off by 
the son after the death of Ins father, 
only his own share, 27 ; — wluit sort 
of — should not be repaid by the 
grandson, 28 ; — caused by wine- 
drinking, gambling, etc. should not 
be paid by the grandson, 28 ; — in- 
valid, 28-29; — contracted through 
lust and anger, 29; — not admissible 
in law, 29 ; — to be paid by one who 
takes the property of the dead man 
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or who takes his wife when the son 
is beset with difficulties, 30; • — to be 
paid by one who takes the dead 
man’s property or his wife, 30-31; 

— to be paid by the son alone when 
the property of the dead man does 
not rest with any other person, 31 ; 

— to be paid by other persons like 
the son, 32; — to be paid by the 
head of the family when it has been 
incurred for the family purposes by 
anybody, 32; — to be paid by all 
those who inherit the property in a 
joint family, 32; — incurred by the 
son are payable by the father only 
when approved by the latter, 32; 

— contracted by the woman shall 
not be paid by the husband and the 
son, 32; — incurred by the wives 
of washermen, hunters, herdsmen 
and liquor-distillers are to be paid 
by their husbands or their sons, 32; 

— incurred by a woman who is the 
predominant factor in the family 
should be paid by her husband or 
her son, 32 ; — incurred for the pur- 
poses of the family even by the wife 
of a Brdhmm^a and others have to 
be paid by the head of the family, 
33; — due to the Ksattriyas and 
others are to be received by the king 
when the former dies without a pro- 
geny, 34; — incurred by idiots, the 
insane and by those who have been 
long absent from home shall be paid 
by those who have taken their wives 
or assets, 34; — realisation of — by 
trick, 35; — means of getting the 
pa 5 niient of — , 35 ; — to be paid by a 
Brdhmatia 'when reduced in circum- 
stances by instalments, 35 ; — ^realisa- 
tion of — by good faith, 35; — realisa- 
tion of — - by force, 36 ; — ^realisation 
of — by moral pressure, 36; — spirit- 
distiller and similar others should 
be made to pay their — by making 
them work at the creditor’s place, 
36 ; — a Brdhna^m should be made to 
pay up — gradually, 36; — to be 
realised from the king, the master 
and the Brahmax^ by means of 
moral sumion, 36; — ^tbe proper 


course to realise — is to request the 
debtor to pay up, 36 ; — contracted 
before the witnesses should be dis- 
charged also in the presence of the 
witnesses, 39 ; — ^moral — is one that 
is promised but not given, 6 2 ; — ^pay- 
ment of — , 65; — contracted in the 
name of the Corporation, 86; — in- 
curred by the father after partition 
shall be paid by the son born after 
partition, 256. 

Debtor — his great-grandson should pay 
off the loan, 7 ; — should be caught 
before the assembly of men to pay 
off his duties, 35; — should execute 
a bond on the basis of compound 
Interest when he is unable to pay 
off his debt, 37 ; — shall pay a fine 
of 5 p.c. when debt has been ad- 
mitted, 38; — claiming judicial 

proceedings in a doubtful case 
should not be pressed, 38; — shall 
pay off the dues to the creditor out 
of the proceedings of the sale of the 
merchandise, 39; — should pay off 
the dues of the Vedic scholar first, 39 ; 
— ^his assets are to be divided equally 
among the creditors and the balance 
distributed as Interest according to 
the priority of the claims, 39. 

Defaming a man by various allegations 
is punishable ( Vydsa), 108 ; — a king 
is punishable {Ydjnavalkya), 109, 

Defiling a maiden of inferior caste — ^his 
fingers should be cut . off ( Ydjfia- 
valhya), 155. 

Deliverance of assets, 23. 

Demolishing the wall, filling up the 
ditch, breaking up the gates — one 
should be killed {Manu)^ 143. 

Deposit — kinds of — , 40; — bailed, 40; 
— destroying of — , 40; — restoration 
of — , 41; — secret — , 42; — ^mutual 
— 42 ; — on behalf of a person gone 
abroad, 44; — made with commercial 
motive, 44; — cannot be given as 
gift, 57. 

Depositary should provide a surety, 
40; — should be fined if he derives 
profit from it without the depositor’s 
consent, 42. 
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Depriving animals of their masculinity 
is punishable (VisitiLu), 116; — small 
animals of their virility is punishable, 
139. 

Detective officer, 134-35. 

Detection of criminals — ^process of — 
{Ydjnavalkya and Brhaspati), 148- 
49. 

Destroying embryo of a slave-girl is 
punishable, 139. 

Devala on the son’s having no rights of 
property, 72-73. 

Dishonest motives, 10-11. 

Disputes of Boundary, 1 . 

Dispute between owner and the 
keeper of cattle, 1 . 

Dispute — ^Heads of — enumerated, 1; 
— rules relating to cultivators, 55; 
— between employer and employee, 
67. 

Disobeying of superiors is punishable 
{Ydjnavalhya), 

Divided among themselves — explained 

Division of property when a Brdhmana 
has sons of all castes except from 
the Sh'Mra (Visnu), 243; — ^method 
of — described by Ndrada, 311-12; 
— effects of — {Ibid . ) . 

Doing the work of an expert, when not 
qualified, is punishable, 139. 

Donor shall resume the gift by force 
if the thing for which the gift is 
made does not turn out to be of that 
kind, 65. 

Doubtful case is one where there is 
difference of opinions between two 
parties, 38. 

Dowry — explained, 61, 225. 

Duty of the keeper of the cattle, 82; 
— devolved upon a man by the con- 
vention should be followed, 85 ; — of 
husband and wife, 1. 

Bmrdgamanaf 22Z. 

Dwelling house cannot be given away 
as gift, 60. 

Dyke— -breaking a — is punishable 
(Visy^u), 142. 

E 

Earnest money when paid and the 
transaction fails the seller will have 
to pay the fine, 90. 


Eating with another, if one refuses 
without pointing out any defect, he 
is punishable, 86. 

Eldest brother may take the entire 
paternal property and others shall 
live under him as under their father 
. {Manu), 171; — 'if he defrauds 
the younger brothers, he shall be 
punished {Manu), 182. 

Employee on recovery when he com- 
pletes his work should receive Ms 
wages, 77; — when he carelessly 
destroys anything should be made 
to pay its equivalent, 77. 

Employer should be fined if he aban- 
dons his assistant who is tired or ill 
and does not wait for him for at least 
three days, 78. 

Entire property cannot be given as a 
gift, 57. 

Erection of a dyke in another man’s 
field with advantage is not wrong, 
99. 

Expiatory rites, 164. 

" ^ 

Fate — on •— depend gain, loss and life, 
96. 

Father shall not suffer for the offence 
committed by Ms sons (Ndrada), 
115 ; — should be punished if he does 
not give his daughter in marriage 
in time {Brhaspati), 105; — his 

property — the sons shall divide after 
his death {Ndrada), 170; — shall 
divide his sons according to his 
wishes {Ydjhavalkya), 174, 177; 

— may give a superior share to the 
eldest {Ibid.); — his wish shall 
prevail in regard to his self-acquired 
and also recovered ancestral pro- 
perty {Vimu and Brhaspati), 175- 
'76;, — may take double share him- 
self out of the x->roperty acquired by 
himself {Ndrada), 177, 179; — may 
retain the greater portion for him- 
self or may resume the property from 
the sons if he finds himself becoming 
poor, 178; — cannot make an un- 
equal division of the property in a 
joint concern (Manu), 186: — shall 
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give a bull to the eldest son and the 
house to the youngest in partition 
(Shcmkha-Likhita) ,180; — shall take 
the best one among the slaves and 
the best one among the cattle, 181; 
— his mothers are equal to the 
mother (Ndrada), 195; — will take 
the property in case a member of a 
divided family dies without a son 
{Kdtydyana)^ 282. 

Fees— -amount of — to be given to the 
priests, 52-53; — nature of — at the 
various sacrifices by the various 
priests, 53. 

Fee (sJiulha) obtained by a woman ex- 
plained {Kdtydyana), 224. 

Female ascetic — intercourse with a 

— is punishable, 163. 

Fine for grazing different animals in 
the fields, 103; — for abusing each 
other among persons of equal caste 
and qualifications (Brhaspati), 107; 

— for reproaching others according 
to Kdtydyana^ 107; — for misre- 
presenting the learning, habitat, 
caste, occupation, or bodily defects 
{Manu)^ 108; — for a trader for 
false measures or scales {Kdtydyana 
and Ydjnavalkya), 118-19; — for 
treating equals as unequals {Manu), 
119; — for the cultivator who has 
been at fault {Manu), 128; — for 
taking away public property ( Ydj'da^ 
imlhya)^ 137; — for damaging a 
wall, 137; — for damaging leather 
goods, wooden and clay goods, 
flowers, roots and fruits, 137-38; 

— for demolishing a house {Visnu)^ 
138 ; — for damaging, breaking and 
destroying an article {Kdtydyana) ^ 
138 ; — for throwing into the house 
of another such things as cause pain 
and suffering {Ydjnavalkya and 
Vwnii)^ 138 ; — ’for breaking a tank, 
a well, a pond, a drinking pit, and 
spoiling a path, a liquid substance 
or a girl iShanhha)^ 142; — is heavier 
if the culprit is wealthy {Brhaspati), 
161. 

Flag with the insignia of the Garwda 
bird, 141. 

Foreign trade, 88. 


G 

Gains of learning, explained (Kdtyd- 
yana) ^ 216-18; — of valour are im- 
partible (Manu), 219. 

Gdlava on getting the bribe refunded, 
64. 

Gambling is played with inanimate 
things (Manu), 315; — and betting 
are public thefts (Manu), 315; — 
dangers of — {Ydjnavalkya, Kdtyd- 
yana and Brkaspati), 315; — super- 
intendent at — may accept some 
gift from the gamblers (Ndrada), 
316; — should be done with the 
consent of the king (Ndrada), 316. 

Qdrgeya on getting the bribe refunded, 
64. 

Gifts — ^non-delivery of — , 1; — pro- 
mised through love and anger, 29; — 
futile — , 29 ; — resumption explained, 
57 ; — ^what has been borrowed for a 
special occasion cannot be given as 
— , 57; — what has been promised 
to another person cannot be given 
as — , 57; — impropriety of — , 57; 
— points on which judicial proceed- 
ings proceed in regard to — , 57; 
— ^what cannot be given as — , 57-58; 
— ^things which can be given as — in 
times of distress alone, 68-69; 
— only such things may be given 
away as do not defile one’s own 
family, 60; — what is in excess and 
what is one’s own can be given away 
as — , 60; — acquires validity when 
given away with the consent of the 
wife, of kinsmen and of the master, 
61; — invalid — enumerated by 

Ndrada, 63; — valid — eight forms of 
— , 63; — invalid — in which ease it 
should not be given even if pro- 
mised, 64 ; ■ — to be resumed if made 
under the influence of lust, anger or 
by one who is not the master, etc., 
64; — ^invalid — , 65; — made in 
distress with a religious motive is 
valid, 64; — given for religious pur- 
poses is valid, 65; — given for pious 
purposes should be resumed if that 
purpose is not served, 65 ; — invalid 
— giver and receiver both should be 
punished, 66; — of the king by 
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taking the property from one and 
giving to another is invalid, 97. 

Oirl who is iiot a slave becomes a 
slave when married to a slave, 73; 

— is entitled to the fourth part of 
a share, after the death of the father, 
in partition [Brhaspati), 194; — un- 
married gets the fourth part from 
the share of each of the brothers 
{Manu)^ 208-10. 

Gold as security, 3. 

Goldsmith for acting dishonestly should 
be cut into pieces with a razor 
{Manii), 123. 

Qotarm on the realisation of Interest, 
8; — on non -accruing of Interest, 
12; — on the grazing of cattle, 103. 

GatUama on Interest, 14; — on the 
son’s liability to pay the father’s 
debts, 28; — on the loss of the de- 
posit, 43 ; — -on the validity of not 
giving the promised gift if the person 
be unrighteous, 63. 

Ooim-relationship, 265. 

Gradation of punishment in a case of 
murder {Ndrada)^ 147. 

Grkasthamtndhara on Interest, 9. 

H 

Ealdyudha on the meaning of Kdyika 
Interest, 5; — on transference of 
pledge, 21; — on the share of the 
eldest son, 185; — on the division of 
the discovered property, 240. 

Hariahchandra's words regarding the 
emancipation of SJmdt^a from slavery 
referred to, 71. 

Hdrlta on the rate of Interest, 5; 

— on the Interest on grains, 16; 

— on not giving what one has pro- 
mised, 62. 

Heads of the Corporation — the ap- 
pointment of — , 84. 

Head of the family shall give only food 
and clothing to his brother’s wives 
and to his daughters-in-law {Slmn- 
kha), 268. 

Heir should establish his claim by 
evidence of other people to th© 
property of the dead man, 51; 

— shall not take the oraaments that 


may have been worn by a woman 
during her husband’s lifetime, 226. 

Highway robbers shall be hung by the 
neck on a tree {Brhmpati), 125. 

Hired cattle-keeper’s wages, 8 1 . 

Hireling abandoning his work before 
the expiry of the term shall forfeit 
his wages, 77. 

Hiring a house — one should pay the 
rent so long as one has not restored 
the house to the o^vner, 79. 

Hiring of animals, 79; — a cart, a 
boat, utensils, etc., 80. 

House and the ancestral land shall go 
to the twice-horn sons ( VrddJia- 
Mami)^ 243. 

House-breakers shall be compelled to 
surrender their plunder {Brhaspati), 

125. 

House -construction should not be 
disturbed if it is in the same con- 
dition from the very beginning, 97. 

Honse-fvirniture of— , 6. 

Hurt with or without blood, tlie man 
, causing it is punishable (Fimw), 
112; . for . serious — the man , who 
has caused it is punished {Manu 
and Brhaspati), 112; -—by breaking 
the limbs, the man causing it is 
punishable (Vipni), 113: — when 
caused but not proved by witnesses, 
the king should take recourse to 
ordeal {Kdtydyana), 115, 

Hurting limbs is punishable (Ydjna- 
'oalhya and Kdtydyana), 112-13. 

Husband should be punished if he 
does not approach his wife in season 
(Brhaspati), 165; — may not repay 

, ■ the strldhana spent by him under 
certain conditions (Ydjna'mlkya), 
230; — shall not be entitled to 
stridhana except in distress {Devala), 
229-30; — may us© the atrldhana 
with his wife’s consent and repay 
the Principal, 230; —should be 
compelled to repay the strldhana if 
he does not approach her ( Kdtyd^ 
yana), 231. 

I 

Ill-treating one’s father, mother or 
teacher is punishable (Shankka)^ 
140, 
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Images of deities — stealing, breaking 
or burning of the — are punishable 
{Kdtydyana, Vis7iu and Shanhha), 
142. 

Immoveable property of the husband, 
the wife cannot dispose of at her 
will, 228; — cannot be disposed of 
without the consent of all the sons 
{Prahdsha^ Vydsa and Manu), 303- 
304 ; — can be mortgaged with mu- 
tual consent but cannot be sold, 
305. 

Improper gift, 12. 

Improper purchase — in case of — ^the 
purchaser is regarded as a thief, 48. 

Industry is a lawful source of property, 

61 . 

Inheritance is a lawful source of 
property, 61 ; — ^persons disqualified 
for — {Kdtydyana), 206-207. 

Insulting a VaUhya is punishable 
(Visnu and Ydjnavalhya), 140; —a 
Brdhmana {Ibid,); — a Kmttriya 
{lUd.). 

Intercourse with a widow is punish- 
able, 138-39; — ^the king shall banish 
those who are addicted to — {Manu), 
152: — with a forsaken woman, 
without fault, or with the wife of one 
impotent or incapable, is not punish- 
able, if she was willing {Vimu), 153; 

— %vith a woman, if she comes to a 
man’s house and makes advances to 
him, is not regarded as culpable 
adultery {Ndrada)^ 153; — with a 
protected woman in another man’s 
house is culpable adultery {Ibid,}; 

— with a willing maiden of the same 
caste is not wrong if he mar- 
ries her with a good nuptial fee to 
her father {Shankfia), 154; — with a 
cow is punishable with death ( Visi^u), 
160; — with a woman of equal caste 
or of inferior caste is punishable 
(Brhaspati)y 160; — with an animal 
is punishable (Ndrada), 163; — with 
male is punishable, 163; -—with 
a woman kept by another man is 
punishable {Vydsa)^ 163. 

Interest, forms of — , 3 ; — ^rate of — for 
the four castes, 4-5; — compound, 
5; — of enjoj^ment, 7; — six kinds 


of — , 8; — unstipulated, 9; — on 
deposits, balance of Interest, com- 
modity sold and purchase money, 
9; — not accruing from, unless 
stipulated, 1 1 ; — on which accrues 
no — , 12 ; — maximum — , 11; — on 
gems, beasts of burden, wool, fruits, 
grains, etc., 13-14; — on oils, milk, 
wine, butter, molasses, salt, etc., 
14; — on loan transactions, 14; 

— rates of, in case of grains, 15; 

— on the local usages of the country, 
16; — forfeiture of — , 17; — com- 
pound is charged on the doubled 
Principal, 37. 

Investment is a lawful source of 
property, 61. 

J 

Joint concern — in a — the profit and 
loss shall be according to the share 
of the capital or as agreed upon, 49 ; 

— among the labourers, 55. 

Judges delivering wrong judgments 

are to be punished {Brhaspati)^ 123. 
Judicial investigations for the realisa- 
tion of debts, 38. 

Judicial proceedings, 45. 

Jyotistoma^ 53. 

K 

Kdhinlt 107. 

(periodical Interest), 5. 
Kalpadruma, referred to, 1. 

Kalpataru on the pledge for use, 21. 
This view has been criticised by 
Vacaspati Mishra, 21; — on the 
last kind of wanton women, 33; 

— referred to, 108; — on the share 
of the son of the Shudra wife, 246. 

Kapild-cow^s milk is not to be taken 
by the Shudra„ 140. 

Kdrikd (stipulated Interest), 5. 
Kdrsapana^ 103. 

Krsnala is equal to half of a silver 
Mdsa, 103. 

Kdtydyana on Kdrikd Interest, 6 ; — on 
the Interest of enjoyment, 6-7 ; 

— on loan, 9 ; — on a loan advanced 
through affection, 10; — on Interest, 
11, 14-15; — on Interest on pledge, 
18-19; — on pledge sinking in value, 
20-21; — on kinds of surety, 22-23; 
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— on surety for appearance, 23 j 

— on repaying of debt, 27; • — on 
repaying of debts by a minor son, 
28; — on gifts promised through 
love and anger, 29 ; — • on the pay- 
ment of debt by the son only when 
he is free from difficulties, etc., 
otheiwise by one who takes the 
property or his wife, 30 ; — on the 
payment of debt contracted con- 
jointly with her husband or her son, 
by the woman, 33 ; — on payment of 
debts incurred by the insane, idiots, 
etc., 34; — on the payment of debts 
incurred by win© -distillers, etc., by 
one who enjoys their wives, 34; — on 
the meaning of the term vyamha/ta, 
36; — on punishing the creditor in 
ease he uses force without trying 
other methods, 36 ; — on the method 
of realising debts, 36; —on the 
order of the payment of debts when 
several debts have become payable, 
39 ; — on the restoration of the 
deposit in case the borrower has 
lost it, 41; — on the restoration of 
the deposit destroyed, 43; —on 
sealed deposit, 44; — on sale, gift, 
pledge made without the owner, 
45; — on the position of the pur- 
chaser of an article sold without 
ownership, 46; — on the concealing 
of the vendor by the purchaser, 47 ; 

— on the proof of the ownership of 
the owner of the property, 47 ; — on 
the declaration that the purchase 
goes to the purchaser when the owner 
fails to prove his ownership, 48; 

— on the share of the partner who 
saves the property, 49; — -on the 
special rules regarding the wages to 
be received by the four grades of 
artisans, 55; — on the share of the 
thieves working jointly, 56; —on 
what cannot be given as a gift, 
58-60; — on the punishment of one 
who has promised to give as gift, but 
has not given, 62; — on bribes, 64; 

— on cases of resuming the gifts, 
64; — on the gift made in distress 
with a religious motive, 64; ^^^ — on 
the twice -born becoming apostates 


from renunciation, 70; —on eman- 
cipation of a slave-girl when she 
gives birth to a child, 72; — on the 
property of the slave, 73; — on the 
rules relating to slavery, 74; — on 
buying and selling a Brdhmana 
woman, 75; — on the wages to be 
received by the carrier, 78; — on 
punishing the employer if he aban- 
dons his assistant who is tired or 
ill, 78 ; — on hiring a house, 79; — on 
the members of the Corporation, 
84; — on punishment of on© who 
disobeys the orders of the king, 85; 

— on the duty of a member going 
out on business of the Corporation, 
86 ; — on the punishment of one who 
refuses to eat with another without 
proving the latter’s defect, 86; — on 
the repaying of the debt contracted 
in the name of the Corporation, 86; 

— on the time-limits of the articles 
sold, 91 ; — on the returning of things 
like milch cattle, 92 ; — on the king’s 
duty in determining the boundary, 
95; - — ^ on the neighbours, 96; — on 
the place for construction of a privy 
or a urinal, etc., 98; — on spoiling 
tank, garden, etc., 98-99; — on 
punishment for different animals 
grazing in the holds, 103; — on 
complaints made by the owner of the 
cattle, 105. 

Kdyihd Interest, 5-6. 

Keeper of the cows shall bring the 
cows back to the owner in the 
evening, ,81; — is not responsible 
if the cattle is lost in certain cases, 
82; — shall not be responsible if the 
cow is taken away by a thief, if the 
former only informs the owner of 
the right time and place, 82. 

Keepers become cleared of biaiiie on 
producing parts of the cattle, 83; 

— milking the cow without the 
owner’s permission should foe fined, 
83; — shall be fined if the cattle is 
lost on account of some fault of the 
keeper, 83. 

Khan, 127. 

Kidnapping a man or a woman — for 

— one should be burnt on slow straw- 
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lire {Brhaspati), 125; — a slave, a 
horse or a chariot is punishahle 
{Manu), 127, 

Killing a domestic animal is punishable 
{Vimu), 116; — a goat, a hors© or a 
camel^ — the man should have his 
one hand and on© foot lopped oB 
{Visnu), 116; — a wild animal is 
punishable {Ibid.)* 

King — good qualities of, 318-19; 

— alone is authorised to pimish, 
317-18; — ^his responsibility in ad- 
ministrating punishment, 318-19; 

— shall take car© of the property of 
the minors {Manu)^ 287; — shall 
never take the property of woman 
{stridhana) and that of the minors 
(Shanhha), 285; — shall take the 
property of the dead man in the 
absence of his heirs excepting that 
of a Brdhmatia (Baudhdymia, De- 
vala, Brhdspati and Manu), 284-85; 

— should be punished a himdred 
times more than an ordinary person, 
166; — shall punish on© for having 
recourse to a woman intercourse with 
whom is not right {Ndrada), 164; 
— ^liis wife — ^for having intercourse 
with — one should be burnt {Ydjna- 
^alhya)^ 143; — ^his treasury^ — those 
who rob should be punished in 
several ways, 143 ; — shall make good 
the loss if anything is stolen in the 
kingdom, 135; — should banish those 
villagers who do not help whenever 
the village is attacked or a dyke 
is broken or stolen goods are de- 
tected {Manu)i 134; — Ms duty 
for the protection of the people 
{Apastamha)t 134; — should punish 
those who are entrusted with the 
guarding of the realm if they re- 
main neutral during raids against 
thieves {Mmiu), 133; — shall punish 
those who help thieves {Manu), 
132; — should cut off the limb of 
the tMef with which he has injured 
the man {Kdtydyana), 131 ; — should 
cut oft the two fingers of one who 
unties the knot of a cattle (Manu), 
127 ; — shall have the tenth part as 
Customs Duty and the twentieth 


part on those of commodities im- 
ported from foreign lands (Vistiu), 
122; — shall have the twentieth part 
of the price of saleable commodities 
(Manu), 122; — who offers safety to 
his peoples is honoured (Manu), 
118; — shall try his best to suppress 
the thieves (Ibid.); —shall punish 
those thieves who proclaim their 
crime (Ibid.); — should decide the 
boundary in the absence of other 
factors himself, 96; — should deter- 
mine the boundary, 95; — should 
maintain the conventions among 
the Corporate bodies, 84; — receives 
the sixth part or the tenth part of 
the booty brought by the thieves, 
56; — should keep in safety the 
commodities of the trader travelling 
away from his country and if he 
happens to die, 51 ; — should deliver 
the property of the dead man to 
Ms relations and kinsmen if he has 
no heir or he should keep it in Ms 
custody for ten years, 51; — ^Ms 
share of the property of the dead 
without any heir, 51 ; — shall decide 
the ease at his own discretion in a 
ease where there is no evidence of 
the vendor, 47 ; — should punish and 
make the debtor pay the dues to the 
creditor if the latter complains to 
Mm, 38. 

Kinsmen will do the work of the 
partner when the latter is disabled, 
52., 

KsaMriya having recourse to a Vaish/ya 
woman should be punished (Manu), 
158; — for having intercourse with 
a Brdhmana woman should be 
punished (Manu), 157 ; — can make 
a man slave of his own caste, 74. 

Kusumhlia flower, 93. 

L 

Labourers — ^kinds of — , 67 ; — having 
received the wages if they leave the 
work, should be made to pay 
double the amount of the wages, 76 ; 
— have to look after the implements, 
76. 
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Laksrmdhara, author of the Kftyakal- 
padrumcif referred to, 1 ; — on the 
emancipation of a slave received in 
mortgage, 71. 

Land acquired by the Brahmanical 
method shall go to the sons born 
of the Brdhmuxia wife {Vrddha- 
Mami), 243; — when flooded, re- 
mains in possession of the previous 
owner, 90; — when not properly 
belonging to a man there is nothing 
wrong, if taken away from him, 97. 

Latrine, etc. should not be made very 
close to the wall of another person, 
97. 

Law-suits — basis of, 1. 

Laws of gift and sale, 20. 

Law of debts, 55. 

Lease — a field on — the rules thereof, 
100; — payment to be made by 
lessee — rule for — {Vydsa)^ 101. 

Leprosy — one suffering from — does 
not inherit, 201. 

Limb to be cut off with which one mis- 
behaves {Visnu), 152. 

Loan — recovery of — , 2; — on Interest, 
2; — secured by a pledge, 4-5, 7; 

— of long standing, 15; — for a 
special purpose, 42. 

M 

Maiden approaching a superior man 
shall not have to pay any fine 
{Ndrada and Manu), 155; — -for 
defiling another maiden should be 
punished {Ibid.). 

Malevolent rites — ^fine for — {Mmiu), 
141. 

Man, who sells his slave-girl who is 
devoted to him and is loudly lament- 
ing, should be fined, 75 ; — should be 
fined if he treats his servants* wives 
or his child’s nurse as slaves, 75; 

— with whom the woman has mis- 
behaved should be severely punished 
{Manu)y 155; — should make the 
best effort to guard the women 
(Manu), 165. 

Man and woman — he who brings about 
their secret meeting is punished like 
the adulterer (Matsyapurdna)^ 153. 

Manager — explained, 69. 


Manu on the forms of Interest, 3; 

— on the rates of Interest, 4-5; 

— on the Interest on loan, 12-13; 

— on Interest on the price of things, 
16; — on the Interest as pledge, 18; 

— on the sale of pledge, 21; — on 
the repudiating of the debt by the 
master in ease a dependent has 
effected the transaction for family 
purposes, 32; — on the steps to be 
taken by the creditor when the 
debtor has denied to pay it, 34-35; 

— on the means of realising debts, 

37; — on the realisation of fine 
from persons proficient in dis- 
honesty, 38 ; — on trusting a deposit, 
40 ; — on the restoration of the 
deposit after the death of the 
depositor, 41; — on the loss of the 
deposit, 41; — on the punishment 
of one who would appro- 
priate the property of another 
person, 42-43; — on the non- 

restoring of the deposit by the 
depositary, 43; — on sale without 
owner, 45; — on the release of the 
purchaser in case he proves the 
bona fide character of his purchase, 
47; — on the duty of the priest 
appointed to do the work but who 
left it undone, 52 ; — on the amount 
of the fees to be given to each 
priest, 52-53; — as regards the 

sacrificial fee, 53 ; — on the punish- 
ment of a sacrifieer for forsaking 
an officiating priest and vice zwrsa^ 
54; — on the seven kinds of source 
of property, 60; — on resuming the 
gift, 65; — on the property of the 
wife, the slave and the son, 72; 

— on the paying of fine by a Brdh~ 
mana who compels a sanctified 
twice-born to do servile work against 
his will, 74; — on the Brdhmanas 
making a man slave out of the 
lower three castes, 74; — on punish- 
ment of a Hireling wlion lie fails to 
do the promised work, 77; — on 
the hired cattle-keeper’s wages, 
81; — on the responsibility of the 
keeper and the owner of the cow^s, 
82; — on NisJcas, 85; — on returning 
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or taking back of the articles sold 
within ten days, 89 ; — on returning 
the article if found defective even 
after the time-limit, 93; — ^on 

disputes regarding boundaries, 93; 

— on witnesses of the Sdmantas 
in determining boundaries, 95 ; — on 
the method of deposition of boun- 
dary by people, 95 ; — on deter- 
mining the boundary by neighbours, 
97 ; — on throwing unclean things 
on public roads, 98; — on sowing 
the seed in another man’s field 
without the consent of the owner 
of the field, 101; — on punishing 
the keeper of the cattle in case 
crops are damaged in grazing, 102; 

— on maintaining pasture ground, 
102; — on Kfsnala as equal to one 
silver JMdsa, 103; — on the punish- 
ment of the keeper in certain cases, 
104. 

Mdrhandeyapurmm on the emancipa- 
tion of the SJiudra from slavery, 

7L',.', 

Marriage-gift should not be given 
away in its entirety, 60; — is im- 
partible, 220. 

Marriages — condemned forms of — , 
239. 

Mdsa is equal to the 20th part of the 
Pala, 3-4; — is equal to 16 Raktikas, 
4; — is ordinarily of gold, but in 
connection with cattle-grazing it 
is meant to be of silver, 103. 

Master’s treatment of his pupils, 68. 

Master cannot take away from the 
slave what the latter has acquired 
from his master’s kindness, or by 
selling himself, 73; —of a work 
shall pay the wages to the Hirelings, 
75 . 

Matsyapimlna on the penalty to be 
paid by the depositary on the non- 
restoration of the deposit, 43; — on 
the duty of the king to punish one 
who has not given the gift after 
making the promise, 62; — on 

punishing the master if he does not 
impart instructions in his craft, 78; 

— on improper behaviour of a man 
tow’^ards the professional woman, 79. 


Measures of grains, 128. 

Medhdtithi quoted, 226. 

Meeting with the wives of those classes 
of people who themselves bring 
about such meetings is not punish- 
able (Munw), 153. 

Men whose livelihood depends upon 
their wives, 34. 

Mitdksard quoted on verba! assault, 
106,138. 

Minors — ^nothing on credit should be 
given to, 2. 

Money-lenders, 2-3. 

Mortgage, 21. 

Mother receives the same share as her 
sons (Brhaspati), 194; — receives 
an equal share {Ydjnavalkya), 195; 

— shall inherit the property of her 
childless son and in her absence the 
father’s mother {Manu)^ 273-75. 

Mother’s property — all the brothers 
and sisters shall equally divide 
after her death (Manu), 170; — after 
the death of the father, the daugh- 
ters shall divide it (Ndrada)^ 170; 
— should be equally divided amongst 
the brothers and the sisters (Manu), 
232 ; — shall be divided amongst the 
daughters or the offsprings of the 
daughters {Ydjnavalkya), 236. 

Murder — in a case of — responsibility 
of various persons and their punish- 
ment accordingly {BrJiaspati)^ 147. 

Murderer should be put to death 
{Vydsa and Brhaspati), 149. 

JST 

Ndrada on the meaning of Kdyika 
form of Interest, 5; — on Interest, 
6-8, 12; —on Interest payable on 
loans, 16; — on pledge and its 
kinds, 17; — on Interest on pledge, 
18-19; — on pledge destroyed, 20; 

— on repaying of debts by sons, 
25-26, 27; — on the repaying of 
debts by minors, 28; — on the 
kind of debts not to bo paid, 30; 

— on the repayment of debt of 
other persons like the son, 32; 

— on the debt incuri*ed by the son 
to be paid by the father, 32; — on 
the repaying of debt incurred by 
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the wifoj 32; — on the payment or 
otherwise of the debt by the wife 
contracted by her husband, 33 ; 

— on the payment of the debt by 
one who has taken the widow, 33; 

— on the payment of the debt to a 
Brdhmaxta creditor when he dies 
without any issue, 34; —on the 
payment of debt by women, 34; 

— on the method of gradual pay- 
ment of debt, 37 ; — on the meaning 
of the term Deposit, 40; —on the 
kinds of deposit, 40; — on the loss 
of the deposit along with the depo- 
sitary’s property, 41; on the 
restoration of deposit, 42; — on the 
refusal of the deposit, 42; —on 
sale made without ownership, 46 ; 

— on the guilt of the purchaser when 
he conceals the man who sold the 
thing to him, 46; —on the punish- 
ment of the purchaser in case the 
purchase-transaction itself is found 
to be improper, 46; — on the share 
of the partner who saves the pro- 
perty, 49; — on the death of a 
partner in a joint concern, 50; 

— on the death of the owner of the 
entire property, 51; — on the period 
of keeping the property in custody 
by the king when the owner is dead 
without any heir, 52; — on the kinds 
of priest, 54; — on the resumption 
of gifts, 67 ; — on what cannot be 
given as gifts, 58 ; — on the invalid 
gift, 63; — on pimishment to be 
given to the giver and receiver of 
an invalid gift, 66; — on the kinds 
of servant, 67; — on Antevdsin, 

— on the character of a pupil, 68; 
— ^his classification of Hirelings, 69; 
— as regards an apostate from re- 
nunciation, 70; —on the kinds of 
slave to be emancipated, 70; — on 
the emancipation of slaves, 71 ; — on 
the procedure of emancipation of 
slave, 72; — on the rules relating 
to slavery, 73-74; — on the com- 
pulsion of the labourer to do the 
work promised before, 76; —on 
the wages of workers, 76; — on the 
Hireling’s abandoning work, 77 ; 


— on the failure of the professional 
woman to meet the man, 78; — on 
the building of a house on the land 
belonging to another, 79; — on the 
disputes arising in connection with 
the professional wroman, 79: — on 
hiring utensils, 80 ; — on the keeper’s 
looking after milch and dry cows, 
81 ; — on the duty of the owner and 
the keeper of the cow^s, 81 ; — on the 
responsibility of the owner of the 
keeper of the cows, 82; — on the 
settling of disputes with the keeper 
of the cattle, 83; — on the king’s 
maintaining the conventions among 
the Corporate bodies, 84; — on the 
detention of the article for realising 
the price, 88; — on the loss of the 
sold article in ease it were not deli- 
vered to the purchaser, 88 ; — on 
the rescission of sale, 88; — on the 
refusal of the article sold to the 
purchaser, 89 ; — on the fixing of the 
price of the commodity, 90; — on 
the time-limit of sale, 90 ; — on the 
payment of the earnest-money and 
failure of the transaction, 90; — on 
returning the sold article to the 
seller, 91; — on the purchase of a 
commodity without the knowledge 
of loss and profit, 91 ; — on returning 
the purchased article even before 
the time-limit, 92; — on the method 
of determining the boundary mark, 
95 j —on king’s determining the 
boundary according to liis own 
Judgment, 96 ; — on erecting a dyke 
in the field of another man with 
. advantage, 99; — on cultivating 
the fields by someone else in the 
absence of the first tenant, 100; 
— on the land left uncultivated, 
100; — on lying dowm of the cattle 
in the field, 103; — on the destruc- 
tion of crops and fining the owner, 
103; — on the innocence of the 
Iceeper and owner of the eow^s under 
^ certain cases, 104; — on the damage 
done to crops and payment for the 
damage, 104. 

Hatives — ^the meaning of — , 96. 

Wi^ha is made up of four sumrnas, 85. 
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NlticJiintamani referred to, 109. 

Kon-delivering the message — fine for 
{Ydjnavalkya), 138. 

Non-responding to call for help— fine 
for—, 138. 

Non-uterine coparcener’s share, 301; 

— cannot take the share of the non- 
uterine brother, 301. 

Nuptial fee of the sister goes to her 
uterine brothers after the mother 
"{Bautama), 

Mydymfitra t&fQvmd. to, 2. 

O 

One becomes free from the sin when 
punished for it (Manu), 164, 

Ornaments are the wife’s property 
{Apastmnha)y 226. 

Outcaste has no claim to inheritance, 
funeral cake, water offerings {Shan- 
kha), 198. 

Outcaste and his son only get support 
and no share {YdJnavalhja), 200, 

0\^Tier of the lost property should 
prove his ownership by means of 
witnesses, 47 ; — if he fails to prove, 
he should be punished, 48; - — ^of the 
COW'S shall make over the cows to 
the keeper every morning, 81; 

— and keeper of the cows — ^their 
mutual duty and responsibility, 82; 

— of the cow is pimished if the cow 
dies in the house before the wages 
were paid to the keeper, 83; — of 
a dog or a monkey shall not be 
punished for any injury inflicted by 
these {Ndrada)^ 115. 

■P 

Padinydya, maxim of the foot, 73. 

■Pala, 3-4. 

Panas^ 5, 9. 

Pdrijdta referred to, 1; — on pledge, 
20; —on the repaying of debt, 27; 

— on tlie ©mancipation of a slave 
girl when slie gives birth to a child, 
72; - — quoted, 105; — on the share 
of the eldest son, 185 ; — on the share 
of the son born of a Shudra wife, 
246-47. 

22 


Partition — in the matter of — people 
are not independent so long as the 
mother is living, 168; — ^principal 
time for making — (Mmiu), 168; — is 
possible even when the father is un- 
willing, if he is too old or invalid 
{Shanhha), 171; — is possible even 
while the father is alive, only with 
his consent, 171; — ^ during father’s 
lifetime — conditions thereof (Nd~ 
rada), 173; — of inheritance among 
brothers — ^as also for childless wo- 
men till they get a son {Vaahistha), 
193; — among sons of diverse castes 
{Manu and Bhdrata), 241-42; — of 
inheritance among brothers and 
childless women (Vashistka), 268; 

— when doubtful — ^iiinsmen, . the 
deed and the separate transaction of 
business will prove it {Ydjnavalkya 
and Ndrada), 306-07; — ^before — no 
transaction, suretyship, etc. should 
be done among certain members 
of the family {Ydjnavalkya)^ 308; 
— ^no — between husband and wife 
(Apastamha)^ 308; — is proved ac- 
cording to the Batndkara, 309. 

Partner, if he acts without the consent 
of others and injures the property, 
has to make good to all, 49; 

— who saves the merchandise gets 
the tenth part of the property be- 
sides his own share, 49; — if dis- 
honest, should be turned out of the 
joint concern, 50; if — of the joint 
concern happens to die, his share 
goes to his heir or to on© who does 
the dead man’s work, 50; — in a 
joint concern may employ his sub- 
stitute, 50; — in a joint concern 
should carry on the business with- 
out deception, 50. 

Pasture-land should be preserved, 
101; — for grazing of the cattle 
should be reserved in every village, 
102 . 

Path should not be obstructed by 
anyone, 98. 

Pativratd, the meaning of the term 
explained, 267. 

Penalty prescribed for the damaging 
of crops, 104; — for one who sells 
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what is not seed, or picks ont th,e 
seed, or transgresses the bonds of 
propriety {Manu), 119. 

Periodic Interest, 7. 

Persons disqualified for inheritance 
(Ndrada), 204; — should get only 
maintenance from the family, while 
their sons will get the shares 
{Ndrada)y 205. 

Piety prospers by separate living 
(Manu), 172. 

Pious purpose — ^money given for— if 
not spent for that purpose, should 
be taken back (Manu), 167. 

Pledge and security differentiated, 3; 
— enjoyment of the — , 7; —im- 
moveable, 7; — ^loss or damage of 
the — , 17; — transference of on 
mortgage, 21; — surrender of — , 21; 
-—sale of^ — , 21; — cannot be given 
as gift, 57; — can be only a pledge, 
60; — can be given as a gift only as 
a pledge to be restored to the owner, 
61-62. 

Ploughman running away from his 
work should be beaten with stick, 
76. 

Poganda — ^is a minor up to the 
sixteenth year of his age, 28. 

Prahasha on the emancipation of a 
slave-girl when she gives birth to a 
child, 72; — quoted, 215. 

Prdya stands for creditor threatening 
to fast till the payment of debt, 35. 

Preceptor of the family, 53. 

Preferential share for the eldest son 
(Baudlidyana, Devala and Manu), 
183-85. 

Price should be fixed in accordance 
with the nature of the locality and 
the season, 90. 

Priest — officiating when has become 
disabled, another priest shall do 
his work, 52; — should carry on 
their business as joint concerns, 52; 
— should get his part of the work 
don© by his son, in case he has to 
leave the work undone even after 
taking his fees, 52; — of the second 
grade in the Jyotispma, third and 
fourth grades, 53; — ^principal — are 
Botf, Adhvaryu, Udgdtr and Brah-- 

22B 


man, 53; — kinds of — , 54; — offi- 
ciating — if ho forsakes the sacrificer, 
is punishable, 54. 

Primogeniture — there shall be no — 
in case of the second partition 
(Brhaspati), 290. 

Principal — forfeiture of — , 20. 

Prizes of the war should go to the 
victorious king, and should be given 
as gift only with his consent, 61. 

Property of the Vedie scholar goes to 
the Parisad (society) (Shankha- 
Lihhita), 285. 

Property of the Brdhmav^ shall go to 
the Vedic scholars in the absence of 
his heirs (Devala), 284; — of the 
sonless man — divisions of the — 
(Devala), 282-83; — shall devolve 
upon him who is the nearest to the 
deceased sapii^idas (Manu), 275; 
—goes to the eldest brother after 
the death of the father (Gautama), 
275; — of a sonless man goes to 
his wife first, then to the daughter, 
then to his mother, brother. Ban- 
dhus, Sakulyas, fellow-scholars and 
king ( VisTbu), 264-65 ; — acquired 
by the father after partition shall 
go to the son born after partition, 
256 ; — of the dead maiden shall go 
to the uterine brothers or to mother, 
or to father (Baudlidyana), 240; 
— of woman received in the coii- 
domned forms of marriages belongs 
to the parents if she dies childless 
(Manu), 238; — of a woman married 
in Brahma, Daiva, d.rm, Qdndharva' 
or Prdjdpatya goes to the husband 
alone if she dies childless (Manu), 
238; — obtained in battle is im- 
partible, 219; — which is impartible 
(3£am4>), 213-20; —acquired by 
persons who have learnt the sciences 
in the family is partible (Brhaspati), 
217; — acquired through valour is 
partible (Ibid.); — acqim*od %vithout 
the help of the joint property shoxild 
not bo divided, 213-16; — left after 
the discharge of the fathor^s lia- 
bilities should be divided (Ndrada), 
212; — of the grandfather and the 
father and self-acquired all this is 
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divisible {Kdtydyana), 211; —con- 
cealed if found out, shall be equally 
divided {Kdtyayana), 196 ; wrongly 
divided to be divided into equal 
shares when it is found out (Bhrgu), 
196 ; — stolen on the outskirts of the 
village should be made good by the 
village-officer; stolen on the pas- 
ture-land by the owner and outside 
the pasture-land by the detective- 
officer {Kdtydyana)f 135; -—when 
sold, if not delivered to the pur- 
chaser, the man who has sold it 
should be punished, 89; -—marked 
value of the — , 89; — when sold 
should be delivered to the pxirchaser, 
88; — seven sources of acquiring — , 
60; — self-acquired may be given 
away at one’s own pleasure, 60; 

— immoveable cannot be given away 
if it is not in excess, 60 ; — common 
— wdien it is to be given away the 
consent of others is necessary, 60; 
common — cannot be given away 
as gift, 57 ; — to be kept in custody 
by the king when the owner is dead 
without any heir, 51-52 ; — of a non- 
Brdkmmxa \vho is lost will go to the 
king, 51 ; — of the BraJimmia should 
not be taken by the king, 34. 

Promised gift, 12. 

Profit in trading in foreign countries, 

88 . 

Prostitute — forcible intercourse with, 
is punishable (Vydsa), 163; —their 
fee is 500 Panas^ 163. 

Public road — throwing unclean things 
on the — is punishable, 98. 

I’unishment— the kind of person to 
administer — , 317; — for gambling 
with false dice (Vimu and Ydjna- 
i)alkya), 316; — for selling things 
without ownership, 167; — for a 
Brdhmana woman having recourse 
to a Shtidm (Fama), 162; — -for a 
Kmtiriya having recourse to a 
Brdhmana woman {Vashistha)^ 162; 

— for a Vaiahya having recourse to 
a Brdhnmna womaix {Ibid.); — 'for a 
woman who comes to a man and 
advances herself to him {Brhaspati)^ 
162; — for a man of noble birth with 


a Shildra woman {Apastamha)^ 
161; — for a Shildra for having 
intercourse with a Brdhmana woman 
{Yama), 161; — for violating the 
bed of a superior person {Banta), 161 ; 

— for a woman for having an inter- 
course with a man of inferior caste 
(Gotama), 161; — for the violator 
of the teacher’s bed in a wider 
sense (Ndrada and YdjnavalJcya), 
160-61 ; — for drinking wine (Manu), 
160; — for violating the teacher’s 
bed {Manu)f 160; — fox & Brdhmana 
for making a sanctified twice -bom 
do servile work (Manw), 159; — for 
a Brdhmaryx for having recourse to 
a Chariddla woman, 159; — for 
forsaking one’s mother, father, son 
and wife {Manu), 159; — for the 
officiating priest for forsaking the 
sacrificer (Ibid. ) ; — for a sacrificer dis- 
missing an officiating priest {Ibid.); 

— for those who help the secret 
meeting of a woman with a man 
{Matsyapurdyyx), 159 ; — for violating 
a maiden of superior status, or of 
equal status {Manu)^ 154; — for 
wantonly defiling a maiden through 
sheer audacity, 154; — for conversa- 
tion with the wives of dancers, slave 
girls, female mendicants {Manu), 
152; — for killing {Baudhdyana), 
146-47; for striking a man with 
weapon, and for causing abortion 
{Ushanas and Ydjnavalhya), 145; 

— for the use of false scales, 

weights, measures {Shankha), 
144-45; — for an officer who 

remits the fine of a guilty person 
(Vimu), 144; — for punishing 

faultless man (Ydjnavalkya), 144; 

— for one who lets go an adulterer 
or a thief (Ibid.); — for one who 
enters in a Boyal Warrant (Ibid.); 

— for destroying a crossing, a flag, 

a pole, or images (Manu and 
Shanhha), 141-42; — for a man 
subsisting by the occupation of 
his superiors, 141; — inflicted 

upon the culprit should be 
proportionate to the heaviness of 
crime committed (Ndrada), 137; 
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— for those who buy stolen property 
and those who receive it in gift and 
also those who hide them (Katya- 
yana), 133 j — for those who help the 
operating thieves {Ndrada), 133; 

— for those who invite thieves and 

direct them, 133; — for those who 
knowingly provide food, shelter, fire, 
water, advice, implements or funds 
for the thief or for the murderer 
(Ydjnavalhya), 133; - — for stealing 
grains, vegetables, roots, fruits, 
flowers, trees, etc. 129-30; 

— for stealing in accordance with 
the number of things stolen, 128-29; 

— for stealing more than 100 
Karsas of gold and silver, 128; 

— for stealing cattle or untying 
a knot (Ydjnavalhya), 127; ---to 
stealing animals (Vydsa and Visim )9 
1 26-27 ; — for stealingcows belonging 
to a Brdhmana, for piercing their 
nostrils (Manu), 126; —for kid- 
napping persons ( Vydsa), 1 25 ; — for 
cheating women and children by 
making artificially articles of small 
value appear as of higher value 
{Brhaspati), 124; — for making and 
selling false gold, or fictitious pearls 
and corals, 124; — for pledging or 
selling a covered article after having 
altered it or making it appear as a 
valuable article (Ydjnavalhya), 124: ; 

— for one who makes a thing of 
inferior quality look like one of a 
superior quality {Ydjnavalhya), 12'^; 

— for a physician dealing dishonestly 
towards persons of higher class 
{VisTiu), 122; — for declaring a true 
coin to be false or a false coin to be 
true (Ydjfiavalhya), 121; — for forg- 
ing royal edicts, making counterfeit 
coins, etc. (Ibid.) ; — for profiteering 
by traders (Ibid.) ; — for selling coun- 
terfeits (Fwnw), 1 21; — for selling 
a thing at unauthorised price 
(Ydjnavalhya), 121; — for traders 
hampering the sale of com- 
modities brought in by foreign 
traders (Ydjnavalhya), 121; —for 
adulterating medicines, oils, salts, 
scents, grains, etc. (Ydjnavalhya), 


120; — for selling an article after 
hiding its defects or having adul- 
terated (Brhaspati), 120; — for a 
trader making a false declaration 
regarding quantities, or evading the 
Oustom-House (Ydjnavalhya), 120; 

— for the feller of a fruit-yielding 
tree ( Visym), 117;— for injuring 
trees, bushes, etc. (Ydjnavalhya, 
Vispu and Manu), 117; — for a man 
striking another with a dangerous 
weapon (Kdtydyana), 115; — for the 
members of the family even in- 
cluding the slave and the servant 
only on the back part (Manu), 115; 

— for misbehaviour (Yama), 115; 

— for the owner of a dog or other 
animals if he does not save the 
person attacked, 115; — for the 
owner of the tusked or horned animal 
when he does not save the person 
attacked (Ydjnavalhya), 115; — for 
each of the assailants against one 
single man (Ydjnavalhya), 114; 
• — should be in accordance with the 
degree of hurt caused to the other 
(Manu), 113; — for beating a man 
in such a way as to render him 
as good as dead, 113; — for following 
the orders of the king’s enemy 
(Ydjnavalhya), 113; — ^for hurting 
both the eyes of a man (Ibid.) ; — for 
oflending against a Brdhmana by a 
man of lower caste (Ndrada), 113; 
— for striking a king (Ibid.); — for 
an offence (Vshanas), 109; —for 
reviling the king (Ndrada), 108; 

— of persons engaged in abusing 
each other (Brhaspati), 106-07; 

— for one who effects a sale without 
ownership, 45-46. 

Pupil — the nature of the punishments 
for — (Apastamba), 115; — as a ser- 
vant, 67-68; — should serve the 
teacher, his wife and his son, 68. 

Purdna meaning gold-coin, stands for 
monetary transaction, 16-17. 

Purchaser has to pay a fine if he 
returns things, like milch cattle, etc., 
after purchasing, 92; — shall not 
give it up, if he had purchased the 
thing after thorough examination^ 
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91-92; — if he refuses to accept the 
article it may foe sold to another, hut 
the first purchaser has to pay the 
loss if the said article has foeen. 
damaged in the meantime, 90; 

— should give hack to the seller 
the sold article if the sale has foeen 
mad© under unusual circumstances, 
89; — if he refuses to accept the 
delivery of the sold article, he shall 
suffer the penalties, 89; — should 
pay to the owner the amount 
claimed by him and a fine to the 
king, if he fails to produce the ven- 
dor, 47; — will get his money from 
the vendor in case he loses his 
judicial proceedings, 46; — should 
not foe punished when the seller has 
foeen produced, 46; — genuineness 
of the — depends upon the producing 
of the seller, 46. 

Purchase is a la-wful source of property, 
61. 

Purchase-money, 9. 

Purchase and Sale — Reeission, 1 . 

R 

Raktikdy 4. 

Eatndkara, referred to, 1; — on In- 
terest, 14, 17; — on pledge, 20; 

— on repaying of debts, 26 ; — on the 
third kind of wanton woman, 33-34 ; 

— on the first kind of remarried 
woman, 34; — on deposits, 42; — on 
the share of a man who saves the 
property from being lost, 50; — re- 
ferred to, 69 ; — on the emancipation 
of a slave girl when she gives birth 
to a child, 72; — quoted, 127, 268; 

— referred to, 210, 215; — on the 
importance of transaction, 314. 

Receiving of proper gift is a lawful 
source of property, 61. 

Refuse of humanity, 116. 

Religious duties — ^common perform- 
ance of — among undivided brothers 
after division should be performed 
separately, 306. 

Religious gift — ^land obtained as such 
should not be given to the son of the 
wives of the lower castes (BrhmpaH)^ 
243. 


Religious purpose — whatever has foeen 
promised for — must foe paid, 28. 

Remarried woman, the first kind of, 
34. 

Rent of house, as a kind of Interest, 6. 

Repartition is possible up to the fourth 
generation (Devala), 192. 

Returning of the articles sold, 91. 

Reunited members of a family — 
explained {Brhaspati)^ 288-89. 

Reunited coparceners — if any one of 
them acquired additional property 
through his merits, he will get two 
shares, 291. 

Reunited son shall get his share 
(Manu)f 297. 

Reunited brothers shall divide the 
property among themselves, if any- 
one dies sonless or becomes a re- 
nunciate, 302. 

Riding on the king’s conveyance or 
sitting on his seat is punishable 
{Ydjrlavalkya)^ 141. 

Royal dues — those who conspire to 
cheat the State of the — are 
punished, 86. 

Royal warrant — ^punishment for forg- 
ing a — {Shanhha), 144. 

Royal command — disobeying a — is 
punishable (Ibid.), 

. s ■ ■ • 

Sacrifieer is punished for forsaking an 
officiating priest, 54. 

Sakulya should receive the payment 
of debt when the BrdhmarM creditor 
dies without any issue, 34; — shall 
take the property in the absence 
of Sapi'^as (Baiidhdyana), 284. 

Sale without ownership, 1 . 

Sciences of weapons, 217. 

Sisters who are unmarried receive 
share for the purposes of their 
marriage, 194; — is to receive a share 
of the property of one who has left 
no child or wife or father, 290. 

Skill is described as art and craft, 68. 

Slave — ^nothing on credit should be 
given to — , 2; — ^kinds of — , 67, 70; 
— for the stipulated period, 71-72; 
— emancipation of — , 70-7 1 ; — main- 
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tained during famine becomes free 
by giving a pair of oxen and also 
whatever has been eaten during the 
hard times, 71; — if he happens to 
save his master’s life, should be 
emancipated from slavery and should 
be given a son’s share, 71; — debtor 
— becomes free by paying the debt 
with accrued Interest, 7 1 ; — received 
in mortgage becomes free by paying 
money to his previous master if he 
agrees to redeem him, 71; — girl is 
emancipated if she gives birth to a 
child after intercourse with her 
master, 72; — has no property of his 
own, whatever he acquires belongs 
to his master, 72; — emancipation 
procedure, 72; — enslaved through 
his connection with a slave-girl 
becomes free by abandoning her, 
72; — made for food becomes free 
on giving up the said subsistence, 
72; — captured in battle, emanci- 
pation of; or won through wager, 
72; — person of the higher caste 
cannot be the slave of the lower 
caste, unless he has violated his 
duties, 74; one is fined if one makes 
a — of the highest caste, 75. 

Slavery is inborn in the Shudra, 71. 

Slave-girl — forcible intercourse with 
a — is punishable ( Ydjnavalhya)^ 163. 

Shankha-Lihhita — regarding the fees to 
be given to the priests, 53-54; — on 
punishing a man for cutting a dyke 
between fields, 99; — for punishing 
in case crops are damaged by cattle, 
102; — on the grazing of the young 
ones of all animals, 103. 

Shcmkha on the non-punishment of 
small animals, 105, 

Share of the thieves when they work 
jointly, 55-56; — rules for joint 
working amongst the tradesmen, 
cultivators, thieves and artisans, 
56; — -in the expenditure incurred 
in setting free the thieves when 
caught, 56 ; — ^persons entitled to — 
(Manu), 198, 204-05; — those who 
have entered other life stages have 
no — {Vashistha), 206; — ^allotment 
of — (Manu), 220; — of the son bom 


of a Shudra wife (Shankha and 
Manu), 244-46; — of the son who 
was not in the womb at the time 
of the partition (Manu and Brhas- 
pati), 253-55; — of the reunited 
coparceners is to belong to the 
reunited coparceners (Ndrada), 301. 

Bhatamdna is equal to 320 Eattis, 86. 

Shrdddhacintdmani — referred to, 264. 

Shudra has no property of his own, 
whatever belongs to him is liable to 
be taken away by his master, 73; 

— can make a man slave of his own 

caste, 74; — is created for servile 
work. He is never free from ser- 
vitude, 74; — to be punished for 
abusing a twice-born (Gotama and 
Manu), 108; — to be punished for 
listening the Vedas, reciting the 
Vedas and for memorising, 108; 
—should be punished for teaching 
religion (Brhaspati), 108; — is 

punished for assaulting a Brdh~ 
maria. 111; — is punished for adopt- 
ing the living of a Brdhmana { Ydjfia- 
mlkya), 113; — is punished for 
wearing the sacred thread 

— is beaten with a stick on his 
seeking to equal his superior in the 
matter of speaking, walking, bed 
and seat ( Kpastamha), 114 ; — should 
not be punished again if he has been 
struck once for abusing tb© higher 
caste, 116; — feeding of — at rites is 
punishable, IBS; — is punished for 
making a living by the occupation 
of the Ksattriya and the Brdhnuma 
(YdjhavalJcya), 141; — should be 
punished for having intercourse 
with a woman of higher caste (Go- 
tama and Ma^m), 157; — woman is 
unprotected, 159; — the method of 
putting him to death (Baiidhdyana), 
161; — is punished for having inter- 
course with a woman of noble birth 
(Gotama), 161. 

Slmlha, 12. 

Security and profit, 2. 

Security account, 12. 

Secret thieves should be punished by 
the king for cutting holes in the 
walls (Vydm. and Manu), 125. 
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Seller — ^when he sells the article sold 
to another person after it has been 
refused by the first purchaser is not 
wrong, 90 ; — is punished for selling 

‘ a defective article, 89. 

Selling clothes obtained from dead 
bodies is punishable (Ydjnavcilkya), 
14; — what is not the seed is pimish- 
able, 101; — bad meat is punish- 
able {Vuriu), 116; — uneatable food 
is punishable (Visnu), 142. 

Seniority is declared by birth only 
(Manu), 182. 

Separated coparceners shall take the 
property of the separated co- 
parceners {Kdtydyana), 303. 

Separation augments piety {Brhaspati), 
172. 

Servants — law relating to, 67 ; — ^kinds 
of—, 67. 

Setting fire to field, etc. is punishable 
{Ydjnavalkya), 143. 

Smrtisdra on pledge, 20 ; — on repaying 
of debts, 26-27; — on the validity 
of giving the entire property as 
gift, 58; — on the giving away of 
the immoveable property as gift, 
60 . 

Smarta-TiteB are to be performed in 
the Matrimonial Fire, 308. 

Son cannot be given as gift, 57 ; — only 

— should not be given away or 
received as gift, 59; father and 
mother are the sole masters in giving 
away the — , 69 ; — has no power to 
dispose of the immoveable property 
so long as the father is present, 62; 

— has no property of his o%vn, 

whatever he acquires belongs to his 
master, 72; — is punished if he does 
not supply the mother with food 
{Brhaspati), 1 65 ; — eldest — ex- 

plained {Devala), 181; — who is 
endowed with learning and 
righteouvsness deserves to receive 
more in pa,Ttition {Brhaspati) ^ 185, 
187; — who is seniormost in regard 
to birth, learning and other 
qiialifications should receive two 
shares of the inheritance {Brhas- 
pati)^ 186; — devoid of good 

qualities is not entitled to inherit 


the father’s property {Brhaspati), 
197; — of the brother when the 
latter is dead shall receive his share 
from his uncle equal to those of 
others {Kdtydyana), 191; — of the 
Shudra wife shall not be a sharer in 
the property {Shahkha), 244; — born 
of a Shudra woman shall get main- 
tenance (Brhaspati), 247; — of a 
Shudra from an unmarried slave- 
girl shall receive a share {Ydjna- 
valkya a>nd Manu), 247-48; — of an 
unmarried woman shall take the 
entire property if the deceased has 
left no son or daughter’s son from 
his married wife {Ydjnavalhya), 248; 

— born after the partition shall get 
the share from those who became 
separated from the father {Visxm 
and Manu), 252-53; — bom before 
the partition has no right over the 
father’s share {Brhaspati), 256, 
297-301 ; — born after the partition 
has no right over the share of the 
brothers {Ibid.); — born after the 
daughter is appointed — their share 
will be equal (Manu), 261; — body- 
born, when he is born the other 
sons are entitled to the fourth of a 
share only {Kdtydyana), 262; — of 
the appointed daughter shall receive 
thefourth of a share (Brahrmpurdnja), 
263; — will get the share if a re- 
united coparcener is dead {Ydjna- 
valhya), 293; — if born after the 
partition shall receive the property 
of the father {Manu), 296; — soil- 
born — shall receive the third part 
of a share (Brahifnapurdna), 263; 

— of enunch, blind, deaf, idiot and 
dumb are allowed shares except 
when the father is outcast, 199- 
205; — body -born and soil-born of 
the disqualified ones, if free from 
defects, get shares, 201; — born 
from wives married in the reverse 
order shall be treated like the son 
from the Shudra woman {Gautama), 
249; — of divided coparceners — 
partition among them {Ydjnaval^ 
hya), 249-50; — difierent varieties 
of— {Ndrada and Yama), 266-57; 
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— of the twelve kinds of — only six 
are kinsmen and inheritors (Manu), 
257; — ^inheritors of property ac- 
cording to Baudhdyana, 258; — ^par- 
takers of the Gotra 
— distinction on the basis of the 
order in which they are mentioned, 
256-59 ; — claims of the twelve kinds 
of — , 259-60; — other than the first 
two only get maintenance {Brkas- 
pati and Manu)^ 260; — ^their part 
in the share — explained, 264. 

Sonless wives of one’s father are equal 
sharers {Vyam), 195; — of the dis- 
qualified persons also get mainte- 
nance {Ydjnavalhya), 202; — widow 
faithful to her husband’s bed shall 
ofier the cake and receive his entire 
share {Vrddha-Manu), 266. 

Sacramental rites shall be performed 
out of the paternal property {Nd- 
rada)y 194; — of those for whom 
they have not been performed 
during the "lifetime of the father, 
207 ; — of girls should be performed 
in accordance with one’s means, 210. 

Sacrificial fee to be paid to the priest 
who abandons his work, 62; the 
time for giving — , 52; — 100 cows 
for the Jyotisfoma, 53. 

Socotra explained by Brhaspati, 265. 

Sale without ownership is not a sale, 
45; rescission of the — not possible 
after ten days, 89; rescission of 
the — possible even after the expiry 
of time-limit in certain cases, 89; 
rescission of — in case of a pur- 
chase without knowing the loss and 
the profit, 91; time-limit for — 
in cases of cattle, jewels, etc., 90-91; 
rescission of the — on the same 
day or after the first day, 92. 

Samdnodaha relationship, 265. 

Sdmantas are persons born in the 
neighbourhood of the disputed boun- 
dary, 95. 

Samvarta on Interest not accruing 
from, 11. 

Spies — through — the king shall find 
out the doings of State officials 
(Ydjnavalkya), 143. 


Sapindas, 197 ; — to get the property 
of the childless person {Brhaspati), 
247 ; — explained by Brhaapati, 265. 

State — constituents of — {Visnu), 145. 

Stealing animals is punishable {Nd- 
rada^ Manu, Vydsa and Ydjnaval- 
hya), 126; — grains is punishable 
(Brhaapati), 127; — wooden articles, 
articles weighed by scales, of those 
that are measured and of those that 
are counted — ^punishment for 
(Ndrada), 128; — ploughing imple- 
ments is punishable (Shanhha), 
129; — milk, milk products is 

pimishable (Vydsa), 129; — in gen- 
eral is punishable (Visnu), 130; 

— rope and waterpot from the well is 
punishable (Manu), 130; — wooden 
vessels, earthenware, leather thongs, 
bones, skins, cooked food, etc. is 
punishable (Ndrada), 130; — grass, 
wood or fruit or flower without the 
owner’s knowledge, the hand should 
be cut off (Brhaapati), 131. 

Step -brother’s share, 301. 

Stipulated Interest, 7. 

Stolen property should be made good 
by the district officer, the police 
officer, and the detectives, if the 
thief is not detected (Kdtydyana), 
134; if a portion of the — is re- 
covered from a certain person, the 
rest of it also should be realised from 
him ( Vrddha-Manu), 135; — if found, 
shall be kept in charge of a vigilant 
man and if thieves try to get them, 
they should bo killed by an elephant 
(Manu), 135; — if discovered within 
a year should be restored to the 
owner, after that time to the king 
( Y djhavalhja), 135. 

Stoma of the house, 6. 

Strldhana — ^no interest on — , 11, 30; 

— to be given by the husband or 
father-in-law (Ydjfiavalkya), 177; 

— defined and classified (Kdtydyana, 
Vis^u and Devala), 222-24, 229; 

— promised by the husband should 
be paid by the sons after the death 
of the husband if she stays in her 
husband’s house, 232; — goes to the 
children (Gotama, Brhaapati), 233- 
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34; — and its division according to 
Kdtydyana, 237 -38 ; — should be 
provided for the maintenance of 
her life in case the widow is in her 
youth and is rough mannered 
(HdrUa), 268. 

Striking elder brother’s wife is punish- 
able {Ydjnamlhya), 138; — his 

teacher is punishable {Ibid,), 141, 

Substitute for capital punishment in 
case of a Brdhmana (Ydjmtvalhya)^ 
143. 

Succession — order of — in case a man 
dies childless {Ydjnavalkya)^ 276; 

— according to Apastamha, 276; 

— of the order of the inheritors of 
the property of the hermit, the 
renunciate and the religious student 
{Ydjnavalhya), 285. 

Suits — false, 39, 

Supernatural methods of ordeal, 20. 

Surety in connection with law-suits, 
22; — • for trust, 23, 30 ; — for ap- 
pearance, 23, 30; — money defined, 
30. 

Suvarna is equal to the eightieth part 
of 20 Palos, 4; — as a measure, 4. 

. , T" ■ ■ ■ 

Temple demolishing is punishable 
{Kdtydyana), 142. 

Tenant — old — coming back to the 
fiield shall pay the esqseiiditure in- 
curred by the new tenant and then 
can take possession of the field 
again, 100; — if unable to pay the 
expenses to the new tenant, the 
produce of the land will go to the 
new tenant for some years, 100; 
— the first being unable to cultivate, 
another tenant may do it and take 
the produce, 100. 

Theft of yarns, cottoxi, drugs, curds, 
milk, water, grass, vessels made of 
bamboos or cane, animal products 
is punishable {Manu), 130; — is a 
special form of crime, 136; — differ- 
ent iated from crime, 136. 

Thief is one who sells another’s pro- 
perty without being its owner, 45; 
- — should be made to restore the 
stolen things and then should be 


pimished (Ydjnavalkya), 131; open 
traders are — their method of rob- 
bing people {Vydsa), 118; — the 
king being unable to suppress them 
those who help them with food, 
drink, etc. in order to save them- 
selves are not wrong {Visnu), 133. 

Title of law, 40. 

Trade — ^purpose of — , 2; right method 
of 90. 

Traders for exporting goods mono- 
polised by the State shall have all 
their property confiscated {Manu), 
121 . 

Trading abroad — ^persons — should de- 
liver the profit to the purchaser, 
88; — in foreign lands, 88. 

Transaction — ^last — is really effective 
{Brhaspati), 313-14; — authority at- 
taches to — ( Ydjnavalkya and Brhas- 
pati), 313; — validity of — when 
carried without a longer interval, 
314. 

Twice-born person should not be 
punished if running short of 
provision while on a journey he 
takes two sugarcane-sticks, or 
two roots from another man’s fields 
{Manu), 134; — should not be 
regarded as have stolen anything 
under certain circumstances {Manu 
and Gotama), 134. 

U 

Upanidhi (sealed deposit), 40, 42, 44. 

JJshanas — on the non-acceptance of 
the compensation paid for grazing 
the cattle, 104; — on non-penalising 
of elephant and horses, 104. 

Usury, 9. 

Uttering improper oath is punishable, 
138. 

V 

Vaiahya can make a slave of his own 
caste, 74; — for having an inter- 
course with a woman of higher 
caste should be punished (Manu), 
157 ; — can have only one wife and 
may have a Shudra wife also 
{Bhdrata), 243. 

Varui^ is the lord of penalties {Qau^ 
tama), 166, 
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Vaahisfha on forms of Interest, 3; 

— on Interest on gold etc., 

15 ; — on the consent of the son to 
be given away as a gift, 59. 

Vedic scholars should be honoured 
with gifts and requested to live in 
the kingdom, 143. 

Verbal assault — explained by Narada, 
106. 

Violence — ^kinds of — {Ndrada)^ 130; 
— acts of — (Ndrada), 136. 

Violating a woman forcibly is punish- 
able (Brhaspati), 139; — by fraud is 
punishable (Brhaspati), 159-60; for 

— the wife of another man forcibly, 
the man should be put to death 
(MatsyapurdTia)^ 163; — a willing 
maiden is punishable {Manu% 153. 

Visnu on Interest, 10, 14-16; -- on 
pledge pledged to two persons, 20; 

— on the repaying of debt, 26; 

— on the repaying of the debt 
incurred by the woman, by her 
husband or her son, 32; — on 
the means of realising debt by the 
creditor, 37 ; — on the punishment of 
a purchaser purchasing from a man 
who is not the owner, 48; — on 
making a slave of the highest caste, 
74-75; — on hireling’s abandoning 
the work before the expiry of his 
term, 77 ; — on the keeper’s milking 
a cow without the owner’s permis- 
sion, 83; — on the non-deliverance 
of the property to the purchaser, 
88; — on throwing rubbish on the 
public road, 98 ; — on damage done 
to the roadside field, unfenced crops, 
etc., 102 ; — on the value of the crops 
destroyed to be paid to the owner, 
103; — on the fault of the owner, if 
the cow is left without the keeper, 
104. 

Vivddaratndkara — quoted on sale with- 
out ownership, 46; — on the sale of 
an article, 90, 120, 142. 

Vrdtya explained {Hdrlta and Hald^ 
yitdha)f 156. 

Vrdtya woman — intercourse with her 
is punishable (Manu), 156. 

Vrddka-Manu — on the wages of the 
labourer, 76; — on the punishment 


of the labourer who does not work 
after having promised to do it, 77; 

— on the payment to foe made by 
an employee if he destroys anything 
carelessly, 77; — on the dismissing of 
the hirelings by the employer before 
reaching the destination, 78; — -on 
hiring a cart, 80; —on punishing 
a man for demolishing the village 
boundary, 99. 

Vydhrtihonm forms an integral part 
in the rites accompanying the giving 
and receiving of sons, 59. 

Vydsa on the forms of Interest, 4-5 ; 

— on maximum Interest, 11; — on 
Interest on pledge, 19; — oh the 
payment of debt by the grandson, 
23; — on the debts hot to be paid 
by the son, 29 ; — on the payment 
of the price of the deposit in case 
it has been consumed by the de- 
positary, 42 ; — on the producing of 
the seller who has sold without 
ownership, 46; — on carrying of 
business without any deception, 
50; —on the responsibility of the 
keeper of the cows, 82; — on the 
time-limit of the sale, 90; — on the 
cultivation of the lease land, 100. 

Vyavahdra — explained, 35. 

W 

Wager, 12. 

Wages — ^non-payment of — , 1, 67, 75; 
— amount of — , 75; — for a plough- 
man, 75; — of workers according to 
Ndrada, 76; — of the labourers 
should be fixed by persons expert in 
sea voyage and experienced in 
regard to time and place, 76; — if a 
hireling abandons his work before 
the lapse of the stipulated time, he 
forfeits his — , 77; the carrier 

is to receive the — only for the dis- 
tance actually traversed, 78; — in 
the form of milk, 81; — of the cow- 
keeper, 81. 

War-prizes given away by the vic- 
torious king as gifts, should be 
with the consent of the defeated 
enemy king, 7 1 . 


IKBBX 


347 


Washerman should be punished for 
making transactions with the clothes 
(Ydjnavalkya)^ 123. 

Water- drain should not be encroached 
upon, 97; — or erecting an opening 
towards other’s house is wrong, 97. 

Wealth gained by learning should 
not be given to the unlearned 
{Kdtydyana)y 219. 

Weight gained by coarse wool, cotton- 
yarn in weaving (Ydjnavalkya), 124- 
25. 

Widow when sonless can enjoy her 
husband’s property as she likes 
(Kdtydyana), 227-28; — faithful to 
her husband’s bed shall dwell with 
her elders till her death, 227-28; 
— ^her duties in case she inherits 
the entire share of her husband 
{Brkaspati), 266. 

Wife is the dead man’s sole asset, 33; 

— cannot be given as gift, 57 ; — has 
no property of her own, whatever 
she acquires belongs to her master, 
72; for declaring her paramour 
a thief — is punishable {Ydj'da- 
valhya)^ 140; — one should not 
converse with — of other men when 
forbidden (Manu), 152; making 
a living through their — , 153; — and 
the son are one’s own body, 153; 

— not having Stridkana shall be 
made equal sharer with the wives 
having Strldhana { Ydjrkwalkya), 177 ; 

— of the dead brother cannot receive 
a share, 191 ; — superseded should 
get compensation ( YdjnavalJcya), 
223 ; — becomes entitled to the 
property when there is no great- 
grandson, 265 ; — of a sonless person 
shall perform the Shrdddha, 266; 

— of the renunciate or those who 
have no son shall be provided by 
the reunited brothers {Shankha and 
Ndrada), 302. 

Witness — if they depose falsely should 
be fined {Manu), 166. 

Women — nothing on credit should . 
be given to — , 2 ; — shall not pay the 
debt incurred by her husband or 
her son, 32; — manages everything 
in the family, 33 ; — should pay the 


debt contracted by her husband 
if she has been made to promise, 
33; — should pay the debt if she 
has taken the family assets, 33 ; ■ 
last kind of wanton — , 33; first 
kind of remarried — , 33-34; — shall 
give away or receive in gift a son 
with her husband’s permission and 
that too only when she is in com- 
pany with her husband, 59; — cannot 
perform the VydhTtihoma, 59; pro- 
fessional — when ill or tired or in 
distress or engaged in work for the 
king is not to be punished for not 
meeting the man when invited, 79; 
— professional, if she is deceived by 
any one, he should be punished, 79; 
rules relating to the treatment of 
professional — , 79; — who is very 
unchaste, who has killed her hus- 
band, or eider or child, shall be put 
to death {Ydjnavalkya)^ 142; — for 
administering poison or setting 
fire, or killing a man, or breaking 
a dyke or dam, should be drowned 
in water ( YdjfkLvalkya), 142; — types 
of persons who can converse un- 
checked with — {Manu)f 150; 

— should not converse with a man 
when forbidden (Ydjnavalkya), 152; 

— defiling a maiden, should be 
punished {Manu and Ndrada), 155; 

— proud of her relations and quali- 
ties, passing over her husband, 
should be punished, 155; — whose 
husband is impotent, who has never 
had intercourse with her husband, 
should be put to death if she breaks 
her faith with him {Visriu), 162; 

— who are not independent should 
not be arrested (Kdtydydna), 162; 

— whose husband is away if found 
misbehaving, shall be kept confined 
till her lord comes back {Kdtydyana), 
162; misplaced intercourse with a 

— is punishable, 163; — enjoyed by 
several men shall be punished like 
a prostitute, if any man has inter- 
course with her ( Vydsa), 163 ; — longs 
for a man only {Manu), 165; — has 
no independence anywhere in all 
her conditions {Ydjnavalkya), 165; 



348 


VJVlDAOHIOTlMANI 


— ^her behaviour towards a man 
{Manu), 165; — becomes dangerous 
if not restrained by love {Xbid.y, 
characteristics of — according to 
Manu, 165; — is free to enjoy the 
wealth given to her by her husband, 
227 ; — following the wrongpath does 
not deserve the Stndhana, 232; 

— is free to use her wealth received 
in dowry (Kdtydyana), 225; — may 
take her share from the coparceners 
under certain conditions {LikMta)^ 
232; no seniority for the — in the 
case of inheritance {Manu), 251; 

— shall in no case dispose of the 
property of the husband {Ma%d- 
hhdTata)f 269. 

Work — low class of — enumerated, 69 ; 

— stipulated if not done the man 
shall not receive the wages, 77. 

Y 

Ydjnavalkya on forms of Interest, 4; 

— on pledge, 7 ; — on the non- 
acceptance of loan, 12; — on the 
Interest on pledge, 18; — on surety, 
23-24; — on repaying of debts in 
the absence of father, 25-27; — on 
the payment of debt by the son in 
the absence of one taking the pro- 
perty and the other taking the 
widow, 31; — on the repaying of 
debt by the head of the family, 
32; — on the debt payable by 
the husband contracted by his 
wife, 33 ; — on the means of realising 
dues from low caste by making 
him do work, 36; — on the debtor’s 
denying the debt and later, on being 
proved, his paying the dues and also 
a fin© equal to the sum claimed, 38; 

— on the non-intervention of the 
king in case the creditor j^resses the 


debtor to pay his dues, 38; — on the 
tearing ofi of the bond after the debt 
is paid off, 39 ; — on the meaning of 
the term Upanidh% 40 ; — on punish- 
ing a man who recovers from another 
person’s hand some chattel that had 
been stolen, 48; — on Joint concern, 
49 ; — on the partner’s suffering a 
loss in case he practised deceipt, 50 ; 

— on depriving the partner of his 
profits in case he be found crooked, 
52; — on what can be given as gift, 
59-60 ; — on the amount of wages, 7 5’; 

— on the duty of the owner and the 
keeper of the cow, 82-83; — on the 
duty of the members of the Corpora- 
tion, 84; — on the duty described by 
the Convention, 85; — on mis- 
appropriating the property of the 
Corporation, 85; — on the damage 
don© to the article sold before the 
non- deliverance of it to the pur- 
chaser, 88; — on the selling of the 
article sold before when refused by 
the first purchaser, 90; — on the 
time-limit of the articles sold, 90-91 ; 

— on the determination of the 
boundary, things other than the 
land and fields, 97 ; — on cutting a 
boundary dyke taking away field, 
etc., 99; — on the erection of a 
dyke in another man’s field, 99-100; 

— on pasture-land, 101; — on the 
damage don© to the roadside fields, 
unfenced crops, 120; — on the 
setting free of certain animals, 104. 

Yama — on the realisation of a fin© 
double the amount of the debt in 
case a wealthy debtor denies to 
pay, 39. 

Yautuha property of the mother 
belongs to the unmarried daughters 
alone {Manu}^ 235. 




SELECT OPINIONS 


Sylvain Levi ; The Gaekwad’s Series is standing, 
at the head of the many collections now pub- 
lished in India. 

Asiatic Review, London ; It is one of the best 
series issued in the East as regards the get up of 
volumes as well as the able 
editorship of the series and separate works. 

Presidential Address, Patna Session of the Oriental 
Conference : Work of the same class is being 
done in Mysore, Travancore, Kashmir, Benares, 
and elsewhere, but the organisation at Baroda 
appears to lead. 

Indian Art and Letters, London ; The scientific 
publications known as the “ Oriental Series” 

are known to and 
highly valued by scholars in all parts of the 
world. 

Journal of the Royal Asiatic Society, London ; 
Thanks to enlightened patronage and vigor- 
ous management the “ Gaekwad’s Oriental 
Series” is going from strength to strength. 

Sir Jadunath Sarkar, Kt. ; The valuable Indian 
histories included in the “Gaekwad’s Ori- 
ental Series” will stand as an enduring 
monument to the enlightened liberality of 
the Ruler of Baroda and the wisdom of his 
advisers. 

The Times Literary Supplement, London : These 
studies are a valuable addition to Western 
learning and reflect great credit on the 
editor and His Highness. 





GAEKWAD’S ORIENTAL SERIES 


Critical editions of unprlated and original works of Oriental 
Literature, edited by competent scholars, and published 
at the Oriental Institute, Baroda 


1. BOOKS PUBLISHED. 

,, Rs.' A. 

L Kavyamlmaiiisa a work on poetics, by 

Rajasekhara (880-920 A.D.) : edited by C. D. Dalai 
and R. Anantakrishna Sastry, 1916. Reissued, 1924. 

Third edition revised and enlarged by K. S. Rama- 
swami Shastri, 1934, pp. 52+314 . . . , 2-0 

2. Naranarayanananda ( ) s a poem on the 

Pauraniostory of Arjunaand Krsna’s rambles on Mount 
Girnar, by Minister Vastupala : edited by C. D. Dalai and 
R. Anantakrishna Sastry, 1916, pp. 11+92+12. Out of print. 

3. Tarkasahgraha a work on PhOosophy 

(refutation of VaMesika theory of atomic creation) by 
Anandaj oana or AnandagM (13th century) : edited by 
T. M. Tripathi, 1917, pp. 36+142+13 . . Out of print. 

4. Parthaparakrama a drama describing 

Arjuna’s recovery of the cows of King Virata, by 
Prahladanadeva, the founder of Palanpur: edited by 
C. D. Dalai, 1917, pp. 8+29 ^ . . . Out of print. 

5. Rastrau<lhavam§a ( ) : an historicar poem 

(Mahakavya) describing the history of the Baguias of 
Mayuragiri, from Rastrau^a, the originator to 
Narayana Shah, by Rudra Kavi (A.D. 1596) ; edited 
by Embar Krishnamacharya with Introduction by 0. D, 

Dalai, 1917, pp. 24+128+4 . . . * Out of print. 

6. LiAginusSsana (fwPH'iUW) % on Grammar, by Vamana 

{8th -9th century): "edited by 0. D. Dalai, 1918, 

pp. 9+24 . . . . * * Out of prints 

7. Vasantavilasa a contemporary historical 

poem (Mahakavya) describing the life of Vastupala 
and the history of Gujarat, by Balachandrasuri 
(A.D. 1240) : edited by C. D. Dalai, 1917, pp. 16+ 

114+6 .. . . .. Out of print. 
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8, Ripakasatka, ) r- ;six by Vatsaraja,, 

Minister of- Paramardideva of Kalinjara (12tli-13th 
V century) ': edited by- C. B, Dalai, 1918, pp. 12+191 

OutofprinL 

9. Moliaparajaya , : an allegorical drama de- 

, . : Bcribing: 'the overcoming of King Moha (Temptation), or 
the conversion of Kumarapala, the Chalukya King of 
Gujarat, to Jainism,+y Yasahpala, an officer of King 
Ajayadeva, son of Kumarapala (A.D. 1229 to 1232): 
edited by Muni Chaturvijayaji with Introduction and 
Appendices by C. D. Dalai, 1918, pp. 32+135+20. Out of print 

10. Hammiramadamardana t a drama glorify- 

ing the two brothers, Vastupala and Tejahpala, and their 
King Viradhavala of Dholka, by Jayasimhasuri : edited 
by G. D. Dalai, 1920, pp. 16+98 . . . . 2~-0 

1 1 . Udayasundarikatfia { ) : a Campu, by 

Sod(piala, a contemporary of and patronised by the 
three brothers, Chchitt*^ and Mum- 

muniraja, successive rulers of Konkan : edited by 
C. D. Dalai and Embar Knshnamacharya, 1920, 
pp. 10+158+7 . • , , • • . . 2—4 

12. Mahavidyavidambana ( ) : a work on 

Nyaya Philosophy, by Bhatta Vadindra (13th century) : 
edited by M. R. Telang, 1920, pp. 44+189+7 . . 2-8 

13. PracinagnrjarakavysaAgraba ( ) s a 

collection of old Gujarati poems dating from 12th 
to 15th centuries A.D. : edited by C. D. Dalai, 1920, 
pp. 140+30 • . • • • • • . 2—4 

14. Kumarapalapratibodha ( ) : a bio- 

graphical work in Prakrta, by Somaprabhaoharys 
(A.D. 1195) : edited by Jinavijayaji, 1920, pp. 72+478 7-8 

15. Gainakarika {mwjfKm): a work on Philosophy 

(Pasupata School), by Bhasarvajila (iOth century) : 
edited by C. D. Dalai, 1921, pp. 10+57 . . . . 1-4 

16. Sahgitamakaranda ( ) : a work on Music, 

by Narada : edited by M. R. Telang, 1920, pp. 16+64 

Out of print 

17. Kavindricarya List: list of 

Sanskrit works in the - collection - of Kavlndracarya, 
a Benares Pandit (1656 A.D.) : ■ edited by R. Ananta- 
krishna Sastry, with a Foreword by Dr. Ganganath 
Jha, 1921, pp. 20+34 . . ' • • . « 0-12 

18. Varahagi'hyasitra-f^^^s'fi^’w)-:^ Vedio ritual of the 

Yajurveda: edited by Dr. R. Shamasastry, 1920, 
pp, 5+24 V# 0-10 
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10. ; (i'5ii’qn^ )r a collection of models of 

State and private documents (Stli to 15tli centuries): 

^ edited by C» D. Dalai and G. K.' Shiigondekar, 1925, 

, pp. 11+130 , , ' : ... ' , ... _ 2-0 

20, BMvisayattakaha or Pancamikafia ( ) : a 
romance , in Apabbramsa dangnage, by Dhanapala (c. 

12t}i ■ century) : edited by, C, D. Dalai .and Dr. P. D. 

■ Gime, 1923, pp. 09+148+174 ,' .. 

2L A Descriptive Catalogue of tlie Palm deaf and Im* 
portant Paper MSS. in the Bhandars af Jessal-' 
mere ( ), compiled, by "C. D. 

Dalai and edited by L. B. Gandhi, 1923, pp. 70+ 101 « . 3-4 

22, Parasnramakalpasutra ( ) : a work on 

Tantra, with the commentary of Eamesvara : edited 
by A, Mahadeva Sastry, 1923, pp. 23+390. Out of print. 

23, Nityotsava ( ) ; a supplement to the Parasnrama- 

kalpasutra by Umanandanatha ; edited by A. Mahadeva 
Sastry, 1923. Second, revised edition by Trivii?:rama ■ 
Tii'tha, 1930, pp. 22+252 ... .. .. . 5-0 

24, Tantrarahasya ( : a, work on the Prabhakara 

School of Purvamimamsa, by Ramannjacarya : edited 
by Dr, R. Shamasastry, 1923, pp. 15+84. . ' Otit of prinU 

25, 32. Samarangapa ( ) : a work on architecture, 

town-planning, and engineering, by King Bhoj a of Dhara 
(lith century): edited by T. Ganapati Shastri, 2 vols., 
voL I, 1924, pp, 39+290 {out of print) ; voi. II, 
1925,,pp. 16+324 .. .. 10-0 

26, 41. Sadhanamala * a Buddhist Ttotric 

text of rituals, dated 1165 A.D., consisting of 312 
small works, composed by distinguished writers: 

. edited by Dr, B. Bhattaoharyya. Illustrated. 2 vois., 
voL I, 1925, pp. 23+342; voL H, 1928, pp. 183+295 14-0 

27, 96. A Descriptive Catalogue of MSS. in the Central 

Library, Baroda : 12 vols., voL I 

(Veda, Vedalaksana, and Upanisads), compiled by G. K. 
Shrigondekar and K. S. Ramaswami Shastri, with a 
Preface by Dr. B. Bhattaoharyya, 1925, pp. 28+264; 
vol, II (^raiita Sutras and Prayogas), compiled by K. S, 
Ramaswami Shastri, 1942, pp. 18+95 (folia) +301 . . 12-4 

28, 84. Manasollasa or Abhilasitarthacintama^i ( 

) ; an encyclopaedic work treating of one hundred 
different topics connected with the Royal household 
and the Royal court, by Somesvaradeva, a Chalukya 
king of the 12th century : edited by G. K. Shrigondekar, 

3 vols., voL I, 1925, pp. 18+146; voL II, 1939, 
pp. 50'+ 304 » . . . • • 7—12 
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29. Nalavilisa a drama by Ramacbandrasuri, 

pupil of Hemachandrasuri, describing the Pauranika 
story of Nala and Damayanti: edited by G. K. 
Shrigondekar and L. B. Gandhi, 1926, pp. 40+91 . . 2--4 

30,31. Tatmsangraha . ) : a Buddhist philo- 

sophical work of the 8th • century, by ^antaraksita, 
with Pahjika by his disciple KamalaMa: edited by 
Pandit Embar Krishnamacharya, with a Foreword 
by Dr. B. Bhattaoharyya, 2 vols., 1926, voL I, 
pp. 157+80+682 ; voL 11, pp. 4+353+102 , , . 24-0 

33, 34. Mlrat-!-Ahmadi wft ) : by Al'Muham- 

mad Khan, the' last Moghul Dewan of Gujarat: 
edited in the original' Persian hy Syed Kawab Ali, 

2 vols., illustrated, voh I, 1926, pp. 416 ; vol, II, 1928, 
pp. 632 . . , . , . , . . . 19-8 

36. Manavagrhyasntra ( ) t a work on ' ¥edio' ■ ' 

ritual of the Yajurveda with the Bhasya of Astavakra : 
edited by Eamakrishna Harshaji ^astri, with a Preface 
by B. 0. Lele, 1926, pp. 40+264 . . . . 5-0 

36, 68. Natyasastra { ) : of Bharata with the com- 
mentary of Abhinavagupta of Kashmir: edited by 
M. Eamakrishna Kavi, 4 vols., vol. I, illustrated, 

1926, pp. 27+397 {out of print); vol. II, 1934, 
pp. 23+25+464 . . . . . . . . 5-0 

37. Apabhraiii§akavyatrayi { ) : consisting of 

three works, the Carcarl, Upadesarasayana, and 
Kalasvarupakulaka, by Jinadatta Sori (12th century), 
with commentaries: edited by L. B. Gandhi, 1927, 
pp. 124+115 .. .. .. .. 4-0 

38. Nyayaprave§a (sfsJFmtw)® Part I (Sanskrit Text): on 

Buddhist Logic of Dihnaga, with commentaries of 
Haribhadra Suri and Pai^vadeva: edited by A. B. 
Dhruva, 1930, pp, 39+104 , . . , Out of priM. 

39. Nyayapravesa (sffnsr^), Part II (Tibetan Text): 

edited with introduction, notes, appendices, etc. by 
Vidhusekhara Bhattacharyya, 1927, pp. 27+67 1-8 

40. Advayavajrasangraha consisting of 

twenty short works on Buddhism, by Advayavajra: 
edited by Haraprasad Sastri, 1927, pp. 39+68 . . 2-0 

42, 60. Kalpadrukosa t standard work on 

Sanskrit Lexicography,' oy Kesava: edited by Ram- 
avatara Sharma, with an index by Shrikant Sharma, 

2 vols., vol. I (text), 1928, pp. 64+485 ; vol, II (index), 

1932, pp. 283 _ 14-0 
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43. Mirat-i-Ahmadi Supplement 

by Ali Muhammad Kliaii. Translated into English 
from the original Persian by 0. N. Seddon and Syed 
Nawab Ali. Illustrated. Corrected reissue, 1928. 
pp. 15+222 .. .. 

44. Two Vajrayana Works ( ) ; comprising 

Prajnopayaviniscayasiddhi of Anafigavajra and Jflana- 
siddhi of Indrabhuti ; edited by Dr. B. Bhattacharyya 

1929, pp. 21 + 118 

45. Bhavaprakasana (^maRri^ir ) : of Saradatanaya,* a 

work on Dramaturgy and Rasa (A.D. 1175-1250) : 
edited by Yadugiri Yatiraja and K. S. Ramaswami 
Shastri, 1929, pp. 98+410 .. .. 

46. Ramacarita ( ) : of Abhinanda, Court poet 

of Haravarsa, probably the same as Devapala of the 
Pala Dynasty of Bengal (c. 9th century A.D.) : edited 
by K. S. Ramaswami Shastri, 1929, pp. 29+467 

47. Nafijarajayasobhusapa ( ; by Nrsimha- 

kayi alias Abhinava Kalidasa, a work on. Sanskrit 
Poetics relating to the glorification of Nanjaraja, son of 
Virabhupa of Mysore: edited by E. Krishnamacharya, 

1930, pp. 47+270 .. .. 

48. Natyadarpana ( ) : on dramaturgy, by 

Ramacandra Suri with his own commentary : edited 
by L. B. Gandhi and G. K. Shrigondekar, 2 vols., 
vol. 1, 1929, pp. 23+228 

49. Pre-Dinnaga Buddhist Texts on Logic from Chinese 

Sources ( ) : containing the English 
translation of ^atdsastra of Jxyadeva, Tibetan text and 
English translation of Vigrdha-vyavartam of NSgarjuna 
and the re-translation into Sanskrit from Chinese of 
IJj^yahfdaya and TarTeaiastra : edited by Giuseppe 
Tucci, 1930, pp. 30+40+32+77 +89+91 

60. Mirat-i-Ahmadi Supplement : 

Persian text giving an account of Gujarat, by Ali 
Muhammad Khan : edited by Syed Nawab Ali, 1930, 
pp. 254 .. .. 

61, 77. Tri^astiSalakapurusacaritra 

of Hemacandra : translated into Ei^lish with copious 
notes by Dr. Helen M. Johnson, 4 vols., vol. I 
(Adlsvaraoaritra), 1981, pp. 19 +630, illustrated; 
vol. 11, 1937, pp. 22+396 .. 

62. Dap^aviveka ( ) : a comprehensive Penal Code 
of the ancient Hindus by Vardhamana of the 15th 
centuury A.D. : edited by Kamala Krishna Smrtitirtha, 

1931, pp. 34+380 . . . . •• 


Rs. A, 


6-8 


3-0 


7-0 


7-8 


6-0 


4-8 


9-0 


6-0 


26-0 


8—8 
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53. TatMgatagtthyaka: ' :or ■ Gtthyasamaja ( ) i 

the earliest and the most ■ anthoiitati¥e, :Work: ;ofy^^''t^^ 
■Tantra' School of the Buddhists (3rd; century. A.D.) : 
echted by Dr. B. Bhattaeharyya,' 1931, pp. ;39+210 : ■ » . ' ■ 4-4 

54. ;'.: Jayakhyasaihhita^^^^^ . : an authoritative , 

Pahcaratra work of 'the ' 5th' century A.D. ; edited :by;^.' ^ 
Pandit E. Krishnamaoharya of Vadtal, with a Eoreword ' : ; 

: ■ by Dr, '.B* Bhattaoharyya^: 1931 , pp. 78 +47 4-454 ■ ' , v : '12-0 

55« ' Kivyalatkarasirasatligraha of ■ 

Udbhata with the commentary, probably the: same ; 
as XJdbhataviveka, of Rajanaka Tilaka (11th century 
A.Dd: edited by K, S, Ramaswami Shastri, 1931, 
pp, 48+62 , .• 2-0 

56. Parananda Sutra an ancient Tantric 

work of the Hindus In Sutra form : edited by Swami 
Trivikrama Tirtha, with a Foreword by Dr. B. Bhatta- 
‘ charyya, 1931, pp. 30+106 .. .. 3-8 

57,69. Ahsan-ut«Tawarikh : history 

of the Safawi Period of Persian History, 15th and 16th 
centuries, by Hasani-Rumlu:-:- . edited by C. N. Seddon, 

2 vols, (Persian text and translation in English), 
voL I, 1932, pp. 36+510 ; "toI. II, 1934, pp. 15+301 . . 19-8 

58. Padmananda Mahakavya { ) t giving the 

life-history of Rsabhadeva, the first Tirthahkara of 
the Jainas, by Amarachandra ■ Kavi' of the: 13th. 
century : edited by H. R. Kapadia, 1932, pp. 99+667 14-0 

59. Sabdaratnasamanvaya ( ) : an interesting 

lexicon of the Nanartha class' in. Sanskrit, compiled *. ■ ' 
by the Maratha King Sahaji of Tanjore: edited by 
•Vitthala Sastri, with a Foreword by Dr. B. Bhatta- 
oharyya, 1932, pp. 31 + 605 . '■ ■ . . . . _ . • 1 i-0 

61,91. Saktisafigama Tantra ( ) s comprising 
four books on Kali, Tara, Sundari, and Chhinnamasta : 
edited by Dr. B. Bhattacharyya, 4 vols., voL I, 
Kalfkhanda, 1932, pp. 13+179'; voL II, Tarakhanda, 

1941, pp. *12+271 . . : ' . \ , 5-8 

62, Prajnaparamitas (smi^K^iWT): commentaries on the 
Prajnaparamita, a Buddhist philosophical work: 
edited by Giuseppe Tucci, 2 vols., vol. I, AbM- 
samayalankaraloka of Haribhadra, 1932, pp. 55+589 12-0 

.,63. Tarikh4-Mubarakhshahi ( ) ; con- 
temporary account of the kings of the Saiyyid Dynasty 
of Delhi : translated into .English from original Persian 

: with a Foreword by Sir 

Jadunath Sarkar,: 1932, pp.- 13+299 .. 7-8 

64, Siddhantabindu ( s on Vedanta philosophy, 
by Madhusudana Sarasva^i with the commentary of 

P^rasottama; edited by P. C, Divanji, 1933, 

pp. 142+93+306 .. ,, II-O 
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65. on Vedanta philosophy, by 
'Vimiiktatma, disciple of ATyayatma, with the author’s 
■own oominentary : ■ edited , by M,. Hmyanna, 1933, 

pp, 36+697 ' y ^ _ 14.^ 

66, 70, 73. Shabara-Bhasya ( ) s on the Mtoamsa 

^ ^ of Jaimini: ' translated into, English by 

; Jha, in 3 vois., lOSS-lOSB, voL I, 

pp. 15+705; voL H, pp. 20+708; voL III, pp. 28+ 

,', ,1012 ... ... , 48 - 0 '.' 

■ . 67. ' Sanskrit Texts from Bali ■( wr^ftwssrr- ) : comprising' ' 
religious and other texts recoveied from the islands of 
Java and Bali: edited’, by .Sylvain Levi, 1933, 
pp. 35+112 , *. . ...... 3-8 

71. Narayana Sataka ( ifi^TW’SRtwsff ) : a devotional poem 

by Vi^akara with the commentary of Pitambara : 
edited by Shrikant Sharma, 1935, pp. 16+91 . . 2-0 

72. Rajadbarma-Kanstubha ( ) : an elaborate 

Smrti work on Rajadharma, by Anantadeva : edited 
by Kamala Krishna Smrtitirtha, 1935, pp. 30+506 .. 10-0 

74. Portuguese Vocables in Asiatic Languages { wr^Stsf- 
): translated into English from Portuguese 
by A. X. Soares, 1936, pp. 125+520 . . . • 12-0 

# 76. Nay'akaratna ( ) : a commentary on the 

Xyayaratnamala of Parthasarathi Mii§ra by Ramanuja of 
the Prabhakara School: edited by K. S. Ramaswami 
Shastri, 1937, pp. 69+ 346 . . . . . . 4-8 

76. A Descriptive Catalogue of MSS. in the Jain Bhan- 
dars at Fattan ( ) : edited from 
the notes of the late C. D. Dalai by L. B. Gandhi, 

2 vols., vol. I, 1937, pp. 72+498 . . . . 8-0 

78. Ganitatilaka ( ) : of Sripati with the com- 

mentary of Simhatilaka, a non-Jain work on 
Arithmetic with a Jain commentary : edited by H. R. 
Kapadia, 1937, pp. 81 + 116 . . . . . . 4-0 

79. The Foreign Vocabulary of the Quran ( ) : 

showing the extent of borrowed words in the sacred 
text: compiled by Arthur Jeffery, 1938, pp. 15+311 12-0 

80,83. Tattvasahgraha : of Sahtarakisita with 

the commentary of Kamala^ila : translated into English 
by Dr. Ganganath Jha, 2 vols., vol. I, 1937, pp. 8+739 ; 
vol. II, 1939, pp. 12+854 

81. Hamsa-vilasa of Hamsa Mitthu: on 

mystic practices and worship: edited by Swami 
Trivikrama Tirtha and Hathibhai Shastri, 1937, 
pp. 13+331 , . . . . . . . 5-1 
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t on : ABthol 0 gy,;r:vo 
Jalhajoa, a contemporary , of King Krsna of the 
Northern Yadava Dynasty (A.D. 1247) ; edited by E. 
Krishnamacharya, 1938, pp, 66+463+^5 . . 

'85. ' Brhaspati ■ Snifti ) r 'a reconstructed text 

of the now lost work of Brhaspati : edited by K. V. 
Rangaswami Aiyangar, 1941, pp. 186+546 

:86. /Parama-SaiiiMta an authoritative work 

of the Pancharatra system : edited by S. Krishnaswami 
Aiyangar, 1940, pp. 45+208+230 

87. Tattvopaplava (cwtrow ) : a masterly criticism of the 

opinions of the prevailing Philosophical Schools by 
Jayara§i: edited by Snkhalalji Sanghavi and R. C. 
Parikh, 1940, pp. 21+144 .. 

88. Anekantajayapataka ( t of Haribhadra 

Suri (8th century A.D.) with his own commentary and 
Tippanaka by Munichandra, the Guru of Vadideva 
Suri : edited by H. R. Kapadia, in 2 vols., voL I, 1940, 
pp. 32+404 . ^ .. 

89. Sastradipika (WM^fWT): a well-known Mimamsa 

work: the Tarkapada translated into English by D. 
Venkatramiah, 1940, pp. 29+264 

90. Sekoddesatika a Buddhist ritualistic 

work of Naropa describing the Abhi§eka or the initiation 
of the disciple to the mystic fold : edited by Dr. Mario 
CareUi, 1941, pp. 35+78 . . 

92, 98. Krtyakalpataru : of Lak^midhara, Minister 

of King Govindacandra of Kanauj ; one of the earliest 
Law Digests : edited by K. V. Rangaswami Aiyangar, 
10 vols., vol. V, Dana-Kanda, 1941, pp. 16+129+415 ; 
voi. VIII, Tirtha-vivecana-kanda, 1943 {shortly) 

93. Madhavanala-Kamakandala ( ) : a 

romance in old Western Rajasthani by Ganapati, 
a Kayastha from Amod : edited by M, R. Majiimdar, 
in 2 vols., vol. I, 1942, pp. 13+6+509 

94. Tarkabhasa t a work on Buddhist Logic, by 

Mok§akara Gupta of the Jagaddala monastery : edited 
with a Sanskrit commentary by Embar Krishna- 
macharya, 1942, pp. 7+114 , . 

96. Alamkaramahodadhi ( ) : on Sanskrit 
Poetics composed by Narendraprabha Suri at the 
request of Slinister Vastupala in 1226 A,D. : edited 
by L. B. Gandhi, 1942, pp. 46+418 {with 2 plates) , . 


Rs. A. 

11-0 
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10-0 

5-0 

2-8 

17-0 
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m: An Alpliabetlcal List of MSS. in the Oriental^ Instl- ’ ■ ’ 
tatBr Baroda ■ ( ) i compiled from .■the'''exist« ■ 

■ ing card catalogue by Bagharan Nambiwrs^' 

’ ,! 9 -( 

■99.: 'Vi¥ida Gintimai^i. (f%^iC^^j^Tirf% of VacbaspatiMi^ra; 

; Smrti work on the Hindu Law of 

Inheritance : translated into English by Sir Ganganath ' 

Jha, 1943 ', ., .. , .. io-»^ 


IL BOOKS m .THE PEESS. 

1. Natyasistra ( ):' edited by M. Ramakrishna 

Kavi, 4 v'ols*, voL, III* : 

2. Dvida§aranayacakra ( ) ; an ancient 

polemical treatise of Mallavadi Suri with a commentary 
by Simhasiiri €4ani : edited by Oaturvijayaji. 

3* Krtyakalpatarii ( : of Lak^mldhara, Minister 

of King Govindachandra of Kananj : edited by K. V. 
Rangaswami ikiyangar, Yols. I-IV. 

4, Anekintajayapataka { ^^TwrsrqinTr^T ) 2 of Haribhadra 
Siiri (c. 1120 A.D.) with his own commentary and 
Tippanaka by Mnnichandra, the Guru of VMideva 
Suri : edited by H. R. Kapadia, in 2 vois., yoL II. 

d* Samrat Slddhinta ( ) : the well-known 
work on Astronomy of Jagannatha Pandit : critically 
edited with numerous diagrams by Kedar Hath, 
Rajjyotisi. 

0* Yimalaprabha ( ff ) ; the commentary on the 
Kalacakra Tantra and an important work of the 
Kalacakra School of the Buddhists : edited by Giuseppe 
• Tueci* . . 

7. Aparajitaprcchi ( ) : a voluminous work 

on architeeture and fine-arts : edited by P. A. Mankad, 

8. Para§iirima Kalpa . Sutra. ( ) : a work on 

Hindu Tantra j with, commentary by Rame^vara: second 
revised edition by Sakarial Shastri. ■ 

9* Hetubindutika commentary of Areata on 

the famous wmrk of ^Dharmakirti on Buddhist logic : 
edited from a single MS. discovered at Pattan by 

Sukhalalji Sanghavi. 

10. Giirjararisavali a collection of several, 

old Gujarati Rfeas : edited -by B. K. Thakore, M. P* 
Desai, and M. C* Modi* ■ ■ ' ■ " 
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Rs, A. 

11. A Critical Index to the English translation of Shabara- 

Bhas^^a by Ganganath Jha, prepared by Dr. tTmesha 
Mishra. 

12. Saktisangama Tantra ) : comprising four 

books on Kail, Tara, Sundari, and Chhinnamasta : 
edited by Dr. B. Bhattacharyya, 4; vols., vol. Ill, ' 
Sundari Khaiida. 

IS.;, ■ Tattvacintama:igii, the.Hyaya work ,of .Gahgeivara with ' 
the Aloka and Darpana commentaries : edited by 
Dr. Umesha Mishra, vol. I. 

14, Dhnrtasvami Bhasya on the Sranta Sutra of Apastamba : 
edited by Chliinnaswami Shastri, vol. I. 


III. BOOKS UNDEB PEEPABATION. 

L Upanisat-Sangraha ( ) : a collection of 
unpublished Upani^ads : edited by Shastri Gajanan 
Shambhu Sadhale, 

2. Saktisahgama Tantra { : comprising four 

books on Kali, Tara, Sundari, and Chhinnamasta : 
edited by Dr. B. Bhattacharyya, 4 vok., vol. IV. 

3. Natyadarpana ( ) : introduction in Sanskrit on 

the Indian drama, and an examination of the problems 
raised by the text, by L. B. ‘Gandhi, 2 vois., vol. II. 

4. Krtyakalpataru ( ) : one of the earliest 

Nibandha works of Laksmidhara : edited by K. V. 
Bangaswami Aiyangar, 8 vols., vols. VI~VIII. 

6, A Descriptive Catalogue of MSS. in the Oriental 
Institute, Baroda ( ) : compiled 
by the Library Staff, 12 vols., vol. Ill (Smi^ti MSS.). 

6. Manasoilasa ( ) : or Abhiiai^itarthacintamani : 

edited by G. K. Shrigondekar, 3 vols., voL III. 

7. NItikalpataru ( ) : the famous Niti work of 

K?emendra : edited by K. M. Panikkar. 

8. Ghhakkammuvaeso ( ) : an Apabhramsa work 

of the Jains containing ""didactic religious teachings: 
edited by L. B. Gandhi. 

9. Nispannayogambara Tantra ( ) : de-^ 

scribing a large number of mandalas or magic circles 
and numerous deities : edited by Dr. B. Bhattacharyya. 

10. Basatin-i-Salatin { ) : a contem- 
porary account of the Sultans of Bijapur : translated 
into English by M. A. Ka 2 si and Dr. B. Bhattacharyya. 
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11. IMsdana Mahar^ava ( ) : a Snirti work 

pnncipally dealing with the doctrine of Karinavipaka 
composed_ daring the reign of Mandhata, son of 
Madanapala : edited by Embar Krishnamacharya. 

12. Trisastisalakapurusacaritra of 

Hemacandra: translated into Engliab by Dr. Helen 
Johnson, 4 vols., vols. III-IV. 

13. Matangavirttl ( nmwafT? ) : a commentary on the Matanga 

Parameivara Tantra by Eamakantsha Bhattia : edited 
by Jogendranath BagcM. 

14. Anu Bhasya a standard work of the 

Suddhadvaita School : translated into Engliah bv G. H. 
Bhatt. 

15. A Descriptive Catalogue of MSS. in the Jain Bhan- 

dars at Pattan ( ) : edited from 
the notes of the late 0. D. Dalai by L. B. Gandhi. 
2 vols., vol. II. 

16. An Alphabetical List of MSS. in the Oriental Insti- 

tute, Baroda ) ; compiled from the exist- 

ing card catalogue by Raghavan Nambiyar, 2 vols., 
vol. II. 

17. NatyaSastra (arwitirw) : of Bharata with the com- 

mentary of Abhinava Gupta : second revised edition 
by K. S. Ramaswami Shastri, vol. I. 

18. Natyasastra ( ) : of Bharata with the com- 

mentary of Abhinava Gupta : edited by M. Rama- 
krishna Kavi, 4 vols., vol. IV. 

19. Bhojanakutuhala (wtsjsffg^): on the methods of 

preparing different dishes and ascertaining their food 
value ■written by Raghunatha Suri, disciple of 
Anantadeva in the 17th century A.D. : edited by 
Ananta Yajneswar Shastri Dhupkar. 

20. Rasasafigraha ( ’aww? ) : a collection of 14 old Gujarati 

RSsas, composed in the 16th and 16th centuries: 
edited by M. R. Majumdar. 

21. Parasikako§asafigraha ( wpcfNNftwsw ) : a coUeetion 

of four Persian Sanskrit lexicons: edited by K. M. 
Zaveri and M. R. Majumdar. 

22. Shlvaji Gharitra : a San^it account of King Sambhaji : 

edited by D. V. Potdar. 

23. Rihla of Ibn Batuta: trandated into English -with 

critical notes by Dr. Agha Mehdi. 

24. Mirat-i-Ahmadi : the Persian text translated into 

English by Dr. Syed Mujtaba Ali, 2 vols. 

For further particulars please communicate 
■with — 

The Ddbeotob, 

Oriental Institute, Baroda, 
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THE GAEKWAD’S STUDIES IN RELIGION AND 

PHILOSOPHY. 


Rs. 


A. 


The. 'Comparative Study - of 'Religloiis ;■ [Conteats;:^^' ^ 

I, the sources and nature of religious truth. II, super- 
natural beings, good and bad. Ill, the soul, its nature, 
origin, and destiny, IV, sin and sujSfering, salvation 
and redemption. V, religious practices. VI, the emo- 
tional attitude and religious ideals] : by Alban G. 
Widgery, M.A., 1922 •• .,15-0 


Goods and Bads s being the substance of a series of 
talks and discussions with H.H. the Maharaja Gaekwad 
of Baroda. [Contents : introduction. I, physical values. 

II, intellectual values. Ill, sesthetio values. IV, 
moral value. V, religious value. VI, the good life, its 
unity and attainment] : by Alban G. Widgery, M.A., 

1920. (Library edition Rs. 5) .. .. 3-0 


3. Immortality and other Essays : [Contents : I, philo- 

sophy and life. II, immortality. Ill, morality and 
religion. IV, Jesus and modem culture. V, the 
psychology of Christian motive. VI, free Catholicism 
and non-Christian Religions. VII, Nietzsche and 
Tolstoi on Morality and Religion. VIII, Sir Oliver 
Lodge on science and religion. IX, the value of con- 
fessions of faith. X, the idea of resurrection. XI, 
religion and beauty. XII, religion and history. 

XIII, principles of reform in religion] : by Alban G. 
Widgery, M.A., 1919. (Cloth Rs. 3) . . . . 2-0 

4. Confutation of Atheism : a translation of the Hadis-i- 

HaZite or the tradition of the Myrobalan Fruit : trans- 
lated by Vali Mohammad Chhanganbhai Momin, 1918 . . 0-14 


Conduct of Royal Servants ! bemg a collection of verses 
from the Viramitrodaya with their translations in 
English, Gujarati, and Marathi : by B. Bhattacharyya, 


M.A., Ph.D. 


0-6 





SaiING AGENTS OF THE GAEKWAD’S ORIENTAl SERIES 


England 

Messrs, LiizaC' & Go,, 46, ' Great 'Russell Street, London, 

w.o.'l: , 

Messrs* Arthur Probsthain, -41, Great Russell Street, 
London, W.C. 1, 

Messrs, Deighton Bel! & Co., 13 & 30, Trinity Street, 
Cambridge. 

CalmM 

Messrs. The Book Go., Ltd., 4/3, College Square. 

Messrs. Thacker Spink & Co., 3, Esplanade East. 

Benares Gity 

Ghowkhamba Sanskrit Series Oflace, Post , Box No. 8, 
Benares. 

Messrs. Braj Bhnsan Das & Co., 40/5, Thathari Bazar. 

Lahore 

Messrs. Mehrchand Lachmandass, Sanskrit Book Depot, 
Said Mitha Street. 

Messrs. Motilal Bamrsidass, Punjab Sanskrit Book 
Depot, Said Mitha Street. 

Bombay 

Messrs. Taraporevala & Sons, Kitab Mahal, Hornby 
Road. 

Messrs. Gopal Narayan & Co., KalbadeTi Road. 
Miessrs. N# M. Tripathi & Co., Kalbadeid Road. 
Saraswati Pustak Bhandar, Gnialwadi, Port. 

Poona 

Oriental Book Supply Agency, 15, Shukrawar Peth. 

Baroda 

N. C. Athavale, Bookseller, Raopma. 



